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Ne admittas. 


E admittas (fo called from thoſe words in the writ, 
N Prohibemus ne admittas) is a writ directed to the 

biſhop at the ſuit of one who is patron of any 
church, and he doubts that the biſhop will collate a 
clerk of his own, or admit a clerk preſented by another, 
to the ſame benchice : then he that doubts it ſhall have 
this writ, to prohibit the biſhop that he ſhall not collate 


or admit any to that church, pending the ſuit. Terms of 
the L. A, g * 


* 

14 

13 
24-0 
* 
Ly * 4 
1 vs 
2 
a 
i 
9 
1 

8 2 
5 * 
i 

* 

1 
. 4 

2 

2 

5 * 

2 4 s 

LY 

, 11 

2 

* 

n 

Þ 


. 
bY 
ny 


New ſtyle. See Kalendar. 
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I Qocturn. 


v C TURM, was a ſervice ſo called, from the an- 


cient chriſtians riſing in the night to perform the 
lame. Gibſ. 263. 


Nomination to a benefice. See Benelice. 
Non-conformiſts. See Diſſenters. 
Non- reſidence. See Reſidence. 
Notable goods. See Illlg. 


Notary publick. 


* A 
AY notes or minutes, and made ſhort draughts o 


writings, and other inſtruments, both publ. ivate; / 
Vor, III. ents, both publick and . 
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Notary was anciently a ſcribe, that only took Notary, whe, 
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How appointed- 


How ſworn, 


Notary publick. 


But at this day we call him a notary publick, who con- 
firms and atteſts the truth of any deeds or writings, in 
order to render the ſame authentick. Al. Par. 382. 
The law books give to a notary ſeveral names or e 
lations; as, actuarius, regiſtrarius, ſcriniarius, and ſuch 
like. All which words are put to ſignify one and the 
ſame perſon. But in England, the word vegitrarius is 
confined to the officer of ſome court, who has the cuſtody 
of the records and archives of ſuch court; and is often- 
times diſtinguiſhed from the aut thereof. But a regiſter 


ought always to be a notary publick; for that ſeems to 


be a neceſſary qualification of his office. 

2. A notary publick is appointed to this office by the 
archbiſhop of Canterbury; who in the inſtrument of ap- 
pointment decrees, that “ full faith be given, as well in 
as out of judgment, to the inſtruments by him to be 


made.“ Which appointment is alſo to be regiſtred and 


ſubſcribed by the clerk of his majeſty for faculties in chan- 
cery. 1 Ought. 486. Al. Per. 385. 

3. A notary on his appointment muſt ſwear, “ that he 
will faithfully . exerciſe the office of notary publick ; 
that he will faithfully make contracts, wherein the con- 
ſent of parties is required, by adding or diminiſhing no- 
thing, without the will of the parties, that may alter the 
ſubſtance of the fact; that if in making any inſtrument 


the will of one party only is required, he will in fuch caſe. 


add or diminiſh nothing that may alter the ſubſtance of the 
fact, againſt the will of "ſuch party; that he will not make 
inftroments of any contract, in which he ſhall know there 
is a violence or fraud; that he will reduce contracls into 
an inſtrument or regiſter ; and after he ſhall have fo re- 


_ duced the fame, that he will not maliciouſly delay to make 


Flis ofee in the 
conteſtation of 
4 i op 


a publick inſtrument thereupon, againſt the will of him 
or them, on whole behalf ſuch contract is to be fo drawn: 
Saving to himſelf his juſt and accuſtomed fees.“ 

4. A notary publick (or actuary) that writes the acts 
of court, ought not only to be choſen by the judge, but 
approved alſo by each of the parties in ſuit; for cho' it 
does of common right belong to the office of the judge, 
to aſſume and chuſe a notary for reducing the acts of 
court in every cauſe into writing, yet he may be refuſed | 
by the litigants: for the uſe of a notary was intended, 


not only on account of the judge, to help his memory in 


the cauſe, but alſo that the litigants might not be injured 
by et er. 382. 


And 


8 


4 

44,89 

N 
3 * 
Sov! 


we 


\ nd 


0 >* op 8 1 3 * „ Wy ey * 1 * TRY T * 
b 7 1 7 v + 7 7 _— * * 5 7 > - N 5 * 
N N by CE 4 4 , W "car Ct 8 1 1 2 3 nn „* 
— * wo . . 8 . 1 * 2 — * k . | * 4... £* 3 40 — 7 3 « > r 5 
* T Hor, Bf 2B, 45 gy S 5 rn. r — . oe 4 3 5 . . 
* * W * 5 5 N 1 Ps MP 2 a a 0 1 : - _ E a 5 NY 5 1 a * 8 * m * 4 * 11 oo 
N TAGEN * ö r n = as Gi 1 : 


Notary publick. 


And particularly, the office of a notary in a judicial 
cauſe is employed about three things: Firſt, He ought to 
regiſter and inroll all the judicial acts of the ccurt, accord- 
ing to the decree and order of the judge, ſetting down in 
the act the very time and place of writing the ſame. Se- 
condly, He ought to deliver to the parties, at their eſpe- 
cial requeſt, copies and exemplifications of all ſuch judi- 
cial acts and proceedings, as are there enacted and decreed, 
And thirdly, He ought to retain and keep in his cuſtody 
the originals of ſuch a&s and proceedings, commonly 
called the protocols (mewla x the notes, or firfl draughts.) 

5. As a notary is a publick perſon, ſo conſequently all 
inſtruments made by him are called publick inſtruments; 
and a judicial regiſter or record made by him, is evidence 
in every court, according to the civil and canon law. And 
a biſhop's regiſter eſtabliſnes a perpetual proof and evi- 
dence, when it is found in the biſhop's archives; and 
credit is given not only to the original, but even to an 
authentick copy exemplified. Ayl. Par. 386. 

And one notary publick is ſufficient for the exemplifica- 
tion of any act; no matter requiring more than one nota» 
ry to atteſt it. Id. | 

And the rule of the canon law is, that one notary is 
equal to the teſtimony of two witneſſes. /.. 996. 


6. By the ſeveral ſtamp acts, the admiſſion of a notary 


ſha]l be upon a treble 40s ſtamp. 
And every notarial act ſhall be on a 58s ſtamp. 


Novel diſſeiſin. 


HE writ of aſſiſe of novel diſſeiſin (nove diſſe;/ine) 


lieth, where tenant for life, or tenant in fee ſimple, 


or in tail, is difleiſed of his lands or tenements, or put 


out thereof againſt his will. F. N. B. 408. 
November the fifth. See Dolidays. 
Noncupative will, See (Uills. 


B 2 Daths. 


Authenticity of 
his proceedings» 


Stamps. 
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Lawfulnefs of 
an oath. 


Oath ex officio, 
% 


Daths. 

1. ONE ſhall bring-into diſpute the determinations 

of the church, concerning oaths to be taken in 

the eccleſiaſtical or in the temporal courts; on pain of 
being declared an heretick. Arund. Lind. 297. 

As we confeſs that vain and raſh ſwearing is forbidden 
chriſtian men by our Lord Jeſus Chriſt, and James his 
apoſtle; ſo we judge that chriſtian religion doth not pro— 
hibit, but that a man may ſwear when the magiſtrate re- 
quireth, in a cauſe of faith and charity, ſo it he done 
according to the gee s teaching, in juſtice, judgment, 
and truth, Art. 

The giving of every oath mult be warranted by act of 


' parliament, or by the common Jaw time out of mind, 


2 5; 73. 


The oath ex officio, is an oath whereby any perſon 


hes be obliged to make any preſentment of any crime or 
offence, or to confeſs or accuſe himſelt or herſelf, of any 
criminal matter or thing, whereby he or the may be liable 
to any cenſure, penalty, or puniſhment whatſoever, 

By a canon of archbiſhop Boniface : Laymen fall be 
compelled by excommunication, if need be, to take an oath to 
ſpeak the truth, when enquiry ſhall be made by the prelates and 
Judges ecclefraſtical, for the correction of fins and exceſſes. 
Lind. 109. 

Afterwards, E. 4 J. In the time of the parliament, 
the lords of the council at Whitehall demanded of Pop- 
ham and Coke chief juſtices, upon motion made by the 
commons in parliament, in what caſes the ordinary may 
examine any perſon ex Mis upon oath. And upon good 
conſideration and view of the books, they an{wered to the 
lords of the council at another day in the council cham— 
ber: 1. That the ordinary cannot conttrain any man, 


_ eccleſiaſtical or temporal, to ſwear generally to anſwer to 


ſuch interrogatories as ſhall be adminiſtred unto him; but 
ought to deliver to him the articles upon which he is to 
be examined, to the intent that he may know whether 
he ought by the law to anſwer to them. And ſo is the 
courſe of the chancery ; the defendant hath a copy of the 
bill delivered unto him, or otherwiſe he need not to an- 
ſwer it. 2. That no man, ecclefiaftical or temporal, 
ſhall be examined upon the ſecret thoughts of his heart, 
or of his ſecret opinion; but ſomething ought to be ob- 
jected againſt him, which he hath ſpoken or done. 
3. That no layman may be examined ex ie, except in 

3 two 
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two cauſes (matrimonial and teſtamentary); and that was 
grounded upon great reaſon : for laymen for the moſt 
part are not lettered, wherefore they may eaſily be in- 
viegled and intrapped, and principally in hereſies and er- 


1 rors. 12 Co. 20. 
9 Again, J. 13 J. Diglin and Holt's caſe. They were 
7 committed by the high commiſfioners, becauſe they refu— 
b {cd to take the oath ex vf/1c9a 3 whereupon an habeas cor- 
1 pus being awarded, it was returned, that they were com- . 
mil ted, becauſe they being convented for flandrous words, 
"F againſt the book of common prayer and the government 
7 of the church, and being tendered. the oath to be examin— 
5 ed upon thele cauſes, they refuſed, and were therefore 
7 committed. And after three terms deliberation, the court 
4 now gave their reſolution, that they ought to be delivered. 
Aud the reaſon thereof Coke chief juſtice declared to be, 
= becauſe this examination is made to cauſe them to ac- 
. 8 cuſe themſelves of the breach of a penal law; which is 
 *Z avainſt law, for. they ought to proceed againſt them by 
, 1 wirnelles, and not inforce them to take an oath to ac- 
7 cuſe themſelves. Cro. Ja. 388. 


Finally, by the {tatute of 13 C. 2. c. 12. it is enaded, 
that it ſhall not be lawful for any perſan, exereiſing eccleſi- 


4 2 _ aftical jurifdiction, to tender or adminiſter to any perſon what- 


3 


A y focuer, the oath uſually called the oath ex officio, or any other 
* oath, whereby ſuch perſon to whom the ſame is tendered or ad- 
3 2 miniflred, may be charged or compelled to confeſs, or ac- 
- = cue, or ta purge him or herſelf of any n criminal matter 
e or thing, whereby he or ſhe may be liable ta cenſure or pu- 
„ nihment. 
d Mi But in other caſes, where the courſe of the eccleſtaſti- 
&õ½¾˙ cal courts hath been, to receive an{wers upon oath, they 
© may ſtill receive them. And therefore in the caſe of 
„ Hillen and Brown, T. 31 C. 2. where a ſuit was for pay- 
% ment of the proportion aſleſlied towards the repair of the 
ut = church, the defendant offering to give in his anſwer, but 
% not upon oath, prayed a prohibition, becauſe it was re- 
er fuſed, The court, after hearing arguments, denied the 
ne Prohibition; for they ſaid, it was no more than the 
ie chancery did to make defendants anſwer upon oath in 
n- 73 Afuch like caſes. Gif. 1011. 1 Ventr. 339. 
al, \ And ſome years before that in the caſe of Goulſon and 
rt. 1 IFainwright, it was held by the court, that if articles ex 
b- efficio are exhibited in the ſpiritual court for matters cri- 
e. nal, and the party is required to anſwer upon oath, he 
in may have à prohibition: but if it be a civil matter, he 


wo ᷣ G 3 3 cannot 


Oath of ca- 


tumny, 


Ccere© 


439. 


Oaths. 


cannot do fo, for then he is bound to anſwer, Gil/. 101 t. 
1 Sid 374. 

. The oath of calumny was required by the Roman 
law, of all perſons engaged in any lawſuit, oblig ing both 
pl417:t1fts and defendants, at the beginning of the cauſe, 
to {wear that their demands and their detences were ſin— 
arid upright, without any intention to give un- 
nece{iary trouble, or to uſe quirks and cavils. 1 Deomat. 


And by a legatine conſtitution of Or, it is thus or- 
dained: The oath of calumny, in cauſes eccleſiaſtical and 
civil, for ſpeaking the trath in ſpirituals wherevy the truth 
may be more eaſily aiſcovered, and cauſes nne ſpeedily deter- 
mined, we ardain for the future io be taken in the kingdom 
of England, according to the canomical and legal ſanctians; 
the cuſtom cbtained to the contrary notwilh/ianding, Athon. 


60. 


The oath ofcalumny] Which oath was this: © You ſhall 
« ſwear, That vou believe the cauſe you move is Juſt: 
6 That you will not deny any thing vou believe is truth, 


« when you are «{k:d of it: 


That: you will not (to your 


& Knowledge) uſc any falſe proof : That you will not 
< out of fraud requeſt any delay, ſo as to protract the 


« ſuit: That you have not given or promiſed any thing, 


& neither will give or promile any thing, in order to ob- 
© tain the victory, except to ſuch perſons, to whom 
ce the laws and the canons do permit: So help you God.“ 


Conſet. g1. 


Of calumny] Jusjurandum calumuie ; 


the avoiding of calumny. Atbon. 60. 


To be taten] And this both by the plaintiff and the de- 
ſhall refuſe reſpectively, the 
plaintiff in ſuch caſe ſhall loſe his cauſe, and the defen— 


fendant. 


dant ſhall be taken as having confeſſed. Athon. 60. 


The cuſtam obtained to the contrary notwith/landing] By 
this it appearcth that by the cuſtom of the realm of Eng- 


land, the oath of calumny was not to be adminiſtred, 


Nevertheleſs this cultom was not fo general as in this 
The caſe was thus: 
by the cuttom of the realm from taking of that oath, 
unleſs it were in cauſes matrimonial and te/iamentary ; and 
in thoſe two caſes, the ecclefialtical judge might examine 
the parties upon their oath, becaule contracts of matrima- 
ny, and the eſtates cf the dead, are many times ſecret, 
and 


canon is alledged, 


{c. vitandæ: for 


Laymen were free 


Daths, 


and do not concern the ſhame and infamy of the party, 


as adultery, incontinency, ſimony, hereſy, and ſuch like, 
And this appeareth by two wiits in the regiſter, di- 
rected to the ſherift, to prohibit the ordinaries from 
calling laymen to that oath againlt their wills, ex- 


cept in thoſe two caſes. 2 1. 657. 12 Co. 26. Gig | 


1011. 

But this cuſtom extended not to thoſe of the clergy, 
but to lay people only; for that they of the clergy, being 
preſumed to be learned men, were better able to take the 
oath of calumny. 2 fl. 657. 

But if, in a penal law, the juriſdiction of the ordinary 
be ſaved, as by I Fiz. for hearing of maſſes, or by 13 
El. for afury, or the like, neither clerk nor layman ſhall 
be compelled to take the oath of calumny ; becauſe it 
may be an evidence againſt him at the common laws 
upon the penal ſtatute. 2 It. 657. 12 Co. 27. 

This oath had long continuance in the eccleſiaſtical 
court: and it bad the warrant of an act of parliament, 
in 2 U. 4. . 15. whereby it was enacted, that dioceſans 
ſhall proceed according to the canmical fanfitons; which act 
was repealed by 25 H. 8. c. 24. but was revived in the 


. reign of queen Mary, and then all the martyrs who were 


burat were examined upon their oaths; and then again 
by the 1 Eliz. c. 1. it was finally repealed, And the mat- 
ter touching this oath at this day ſtandeth thus: It is 
conteſled, as well by the faid provincial conſtitution of 
Otho, as by the regiſter, that the ſaid conſtitution was 
againſt the cuſtom of the realm: and no cuſtom of the 
reaim can be taken away by a canon of the church, but 
only by act of parliament; and efpecially in caſe of an 


cath, which is ſo ſacred a thing, and which generally 


concerneth al! the nobility, gentry, and commonalty of 
the realm of both ſexes: And by the ſtatute of the 25 
H. 8. c. 19. no canon againſt the king's prerogative, 
the law, {tatutes, or cuſtom of the realm is of force ; 
which is but declaratory of the common law. 2 ft. 6 $9 
12 Co. 29. 

So that the reſult of the matter, upon theſe ptemiſſes, 
will be this: So far as this conſtitution was againſt the 
cuſtom of the realm, it is of no avail: So far as it is 


warranted by the cuſtom, it is ſtill of force; and conſe- 


quently extendeth to the clergy, and to laymen in caſes 
matrimonial and teftamentary,. and alſo to perſons who 
teke the ſaid oath voluntarily, and not by compulian. 


B 4 8 -: ot 


is 


- - — 
— —ñ— << -— — 4+ - - * 


The voluntary 
or decifive oath. 


Gath of truth, 


Oath of malice. 


suppletory oath, 


Oaths. 


For the writs in the regiſter do only require, that lay- 
men be not compelled to anſwer againſi their will; fo that 
if any aſſent to it, and take it without exception, this 
ſtandeth with law. 12 Co. 27. | 

4. The voluntary or deciſtue oath, is given by one 
party to the other, when one of the litigants, not being 
able to prove his charge, offers to; ſtand or fall by the 
oath of his adverſary; which the adverſary is bound 
to accept, or to make the ſame propoſal back again, 
otherwiſe the whole ſhall be taken as confeſled by him. 
Mood Civ. L. 314 

And this ſeemeth to have ſome foundation in the com- 
mon law, in what is called waging of lato; which is a 
privilege that the Jaw giveth to a man, by his own oath 
to free himſelf, in an action of debt upon a ſimple con- 
tract. 1 Inft. 155, 157. 2 [oft 45. 
gut this oath, in the ecclettaſtical courts, is now ob- 
ſolete, and oui of ule. 1 Ought. 176 

5. The oath of truth, is when the plaintiff or defend- 
ant is ſworn upon the ibel or allegation, to make a true 
anſwer of his knowledge as to his own fact, and of his 
belief of the fact of others TI his differs irom the for- 
mer, for it is not dec ſive; and the plaintiff or defendant 


may proceed to other proofs, or prove the contrary to 
what is ſworn. Hood Civ. L. 314. 


6. The oath of malice, is when the party proponent 
ſwears, that he doth not propoſe ſuch a matter or allega- 
tion, out of malice, or with an intent unneceſſarily to 
protract the cauſe. 1 Orght. 158. 

And this oath may be -dmimiiired ar any time during 
the ſuit, at the judge's diſcretion, whether the parties 
conſen to it or not. J. 


7. The neceſſary or ſuppletory oath, is given by the judge 


to the plaintiff or defendant, upon half proof already made. 
This being joined to the half proof ſupplies, and gives 
ſufficient power to the judge to condemn or abſolve. It 
1s called the neceſſary oath, becauſe it is given out of ne- 
ceſſity, at the inſtance of the party, whether the other 
party will conſent to it or not. But when the judge doth 


adminiſter it, he ought firſt to be ſatished, that there is 


an half proof already made, by one unexceptionable wit- 
neſs, or by ſome other ſort of proof. If the cauſe 


is of an high nature, and there is a temptation to 


perjury; or if it is a criminal cauſe ; or if more witneſſes 

might be produced to the ſame fact; then this oath can- 

not take place, M od Civ. L. 314. Ayl. Par, 391- 
Before 
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Daths. 


Before the delegates at Serjeants Inn, Jan. 22. 1919, 
IVilliams and Lady Bridget Oſborne, The queſtion below 
was, whether Mr. 1/ill;iams was married tothe lady Bridget 
Oſborne; the miniſter who performed the ceremony, hav- 
ing formerly confeſſed it extrajudicially, but now deny- 
ing it upon gath. So that there being variety of evidence 
on both ſides, the judge upon hearing the cauſe requi- 
red, according to the method of eccleſiaſtical courts, the 
oath of the party, which the civilians term the ſupple- 
tory oath, that he was really married as he ſuppoſeth in 
his libel and articles. The accepting this oath (as was 
agreed on both ſides) is diſcretionary in the judge, and 
is only uſed where there is but what the civilians eſteem 
a ſemiplena probatio ; for if there be full proof, it is ne- 
ver required; and 1i the evidence doth not amount to a 
half proof, it is never granted, becauſe this oath is not 
evidence {triclly ſpeaking, but only confirmation of evi- 
dence; and if that evidence doth not amount to a halt 
proof, a confirmation of it by the-party's own oath will 
not alter the cale. Upon admitting the party to his ſup- 
pletory oath, the lady appeals to the delegates. So that 
the queſtion now was not upon the merits, whether there 
really was a marriage or not, but only upon the courſe 
of the eccleſiaſtical courts, whether the judge in this 
caſe ought to have admitted Mr Williams to his ſupple- 
tory oath, as a perſon that had made an half proof of 
that which he was then to confirm. The queſtions be- 
fore the delegates were two: Firſt, whether the ſupple- 
tory oath ought to be adminiſtred in any caſe to inforce 
a half proof: And, ſccondly, admitting it might, whe- 
ther the evidence in this caſe amounted to a half proof, 
ſo as to entitle Mr Milliams to pray that his ſuppletory 
oath might be received. As to the firſt, it was argued to 
be againſt all the rules of the common Jaw, that a man 
ſhould be a witneſs in his own cauſe. It is not allowed 
in the temporal courts in any caſe but that of a robbery, 
which being . to be ſecret, the party 1s admitted 
to be a witneſs for himleif. In the temporal courts no 
man can be examined that has any intereſt, tho' he be 
na party to the ſuit, On the other {ide many authorities 
and precedents were cited out of the civil law, to prove 
this practice of allowing a ſuppletory oath. And there- 
fore the court held, that by the canon and civil law, the 
party agent, making a half proof, was intitled to pray 
that his ſuppletory oath might be received: And tho' it 
be againſt the rules of the common law, yet this be- 
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ing a cauſe of eccleſiaſtical cognizance, the civil and not 
the common law is to be the meaſure of their proceed- 
ings; and therefore this practice being agreeable to the 
civil law, is well warranted in all caſes where the civil 
law is the rule, and the exerciſe of it lies in the difcre- 
tion of the judge. Secondly, It being therefore eſtabliſh- 
ed, that a perſon making half proof, is intitled to his oath, 
the next queſtion was, what is, according to the notion 
of the civilians and canonifts, a half proofs With them 
it was argued on the behalf of the Jady, that nothing is 
eſteemed as a full proof, unleſs there be two poſitive 
unexceptionable witneſſes to the very matter of fact, as 
to the marriage; that a half proof, which is the next 
degree of evidence, is what is athrmed by the oath of one 
witneſs as to the principal fact, and confirmed by con- 
current circumſtances: It muſt be by one witneſs ; it muſt 
be evidence that concludes neceſſarily, and not by pre- 
ſumption ; there muſk, be no preſumption to encounter it; 
and the witneſs muſt be of good repute : That matrimo- 
nial cauſ:s require the greateſt certainty; and where that 
is the ſole queſtion, the proof cught to be ful'er, than 
where it comes in by incident, as on granting ad iniſtra— 
tion. To this it was anſwered on the other fids, that 
half proof implies no more than what the common lawyers 
call preſumptive evidence; and that is properly called 
preſumptive evidence, which hath no one poſitive witneſs 
to ſupport it, but relies only on the ſtrength of circum- 
ſtances. And when there is one witneſs, who depoſeth 
directly to the principal tact, this immediately ceaſeth to 
bear the name of preſumption, and aſſumes that of poſi- 
tive evidence. And that which in the temporal courts 
paſſeth for poſitive evidence, is the ſame degree of evi- 
dence with the full proof of the canonifts and civilians. 
The ſuppletory oath doth ex vi termini import, that there 


has been no one poſitive witneſs to the principal fact; and 


he that demands to be admitted to take his oath, doth there- 
by admit that he hath produced no conclebive. evidence t9 


the point in iſſue, and therefore the party himſelf ſupplies 
There is no fixing the bounds of 
an half proof; for in many caſes circumſtances may ovei- 
bear poſitive evidence: and then if thoſe circumſtances 7 
ſhould not be eſteemed to amount to an half proof, 
when the poſitive evidence would exceed it; that would 
he to overtarow the poſitive evidence, by that which 's # 


Half proof therefore they concluded to be, 


2 
IJ 
Ray 


1 
4s 1 


the place of the witneſs. 
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Oaths. 


man to either ſide of the queſtion ; and implies in the no- 
tion of it, that a poſitive witneſs hath not depoſed to the 
principal fact, And in this caſe, tho” there was no poſi- 
tive concluſtye evidence, but only ſuch as depended on 
cirumſtances, as confeſſions, and letters, and unuſual 
familiarities, yet the court thought it amounted to an 


half proof, and conſequently that the dean of the arches 


had done right, in admitting Mr Jams to his ſupple- 
tory oath: Ang therefore they diſmiſſed the a, peal, with 
150 J. colts. Str. 80. 

The party praying this oath, muſt exhibit a ſchedule 
ingroſſed, with his hand to it, wherein is written ſ@ much 
as is proved more than half proof, or haif proof; and 
muſt take his oath to ſpeak the truth of his own certain 
knowledge. 1 Ouzht. 177. 

8. By the ancient canon law, a proctor having a ſpe- 
cial proxy, may take the oath of calumny, and may ſwear 
in animam demini; upon the foul of his client. Ho 
Civ. L. 298. 

But by Can. 132. It is ordained, that foraſmuch as in 
the probate of teſtament and ſuits for adminittration of 
the goods of perſons dying inteſtate, the oath uſually 
taken by proctors of courts, In animam conſtituentis, is 
found to be inconvenient; therefore from henceforth 
every executor, or ſuitor for adminiſtration, ſhall perſon- 
ally repair to the judge in that behalf, or his ſurrogate, 
and in his own perſon (and not by proctor) take the oath 
accuſtomed in theſe caſes. 

9. The oath i litem, or of damages, is that by which 
the plaintiff eſtimates the damages in the loſs of any thing; 
nd which the judge may allow or moderate. od Civ. 

314. 

10. The oath of expences and coſis, is where the litigant 
{which gained the ſentence gr decree), upon the taxing 
of coils, affirms upon his oath that theſe charges were 


neceilarily expended by him in the proſecution of his ſuit, 
Mood Civ. L. 314. 


All theſe oaths are unknown to the common law, but 
they were all uſed in the courts governed by the civil or 
canon law, Wood Civ. L. 314. 

But they are only made uſe of in civil cauſes, and can- 
not be properly applied to criminal. I od Civ. L. 333. 


Hut the oath next following regardeth only criminal cales.: 
That is to ſay, l 


11. The 


11 


Oath in animam 


domini. 


Oath, of da- 


mages. 


0 ath of coſts, 


T2 
Oath of purga- 


tion. 


Other oaths of 
uſe in the courts, 


Oath of allegi - 
ance, 


Oath of ſupre- 
Mac- 


Oath of abju- 
ration. 
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11. The oath of purgation ; which oath was mini- 
ſtred where the defendant was ſuſpected to be guilty; and 
if he ſwore that he was innocent, and produced honeſt 
men for his compurgators, he was to be diſcharged, If 
he could not bring ſuch compurgators, to ſwear that they 
alſo believed him innocent, he was eiteemed as convicted 
of ſuch crime. Vo Crv. L. 332. 

But by the aforeſaid act of the 13 C. 2. c. 12. It ſhall 
not be lawful for any perſon exerciſing eccleſiaſtical juriſ- 
diction, to tender or adminiſter to any perſon, any oath 
whereby ſuch perſon to whom the ſame is tendied or ad- 
miniſtred, may be charged or compelled to confeſs, or 
accule, or to purge him or herlelf of any criminal matter 
or thing, whereby he or ſhe may be liable to cenſure or 

uniſhment. 

12. Beſides the above recited, there are alſo divers other 
oaths of uſe in the courts: As, the oath of the proctor, 
that he hath not queſtioned the witneſſes; the oath of the 
proctor, concerning his bill of coſts ; the oath of the par- 
ty, for the obtaining of abſolution, that he will ſtand to 
the law, and obey the commands of the church; the oath 
of the party, on his being admitted in forma pauperis ; 
the oath of the party, concerning matter newly come to 
his knowledge; the oath of the party, that he believes he 
can prove the.matter alledged ; the oath of a creditor, 
concerning his debt; the oath of an executor, adminiſtra— 
tor, accountant, churchwardens, queſtmen, curates, 
preachers, {cho: lmaſters, phyſicians, furgeons, midwives, 
and other ſuch like. 1 Ought. 179. 

13. The oath of allegiance is very ancient: and by the 
common law, every freeman at his age of twelve cars 


was required, in the leet (it he were in any leet), or in 


the tourn (if he were not in any leet) to take the oath 


of allegiance. 2 Inſt. 73. 


But the clergy, not being bound to attend at the tourn 
or lect, were conſequently fo far exempted from taking 
this oath of allegiance. 2 1ſt. 121. 1 H. H.-64. 

But 2 were bound nevertheleis to do homage to the 


king, for the ns held of him in right of the Burch. 


14. H 7 
14. The Ke of ſupremacy came in after the reforma- 
tion, in conſequence of aboliſhing the papal authority. 
And this oath all clergymen eſpecially were bound to 
take. 
15. The oath of abjuration came in after the revolu- 
tion; received ſome alterations in the firſt year of queen 
Anne ; 


Daths. 13 


Anne; and again in the firſt year of king George the 
firſt ; and finally in the fixth year of king George the 
third, And this oath, together with the oaths of al- 
legiance and ſupremacy, all clergymen as well as others 
arc bound to t:ke, on their being promoted to offices. 

16. In all caſes wherein by any act of parliament an Oaths of qua- 
oath ſhall be allowed, authoriſed, or required, the ſo- kers. 
lemn afficmation or declaration of any of the people called 
quakers ſhall be allowed inſtead of ſuch oath, altho' no 
particular or expreſs proviſion be made for that purpoſe in 
ſuch act. 22 C. 2. c. 46. % 36- 

And if any perſon making ſuch affirmation or declara- 
tion, ſhall be lawſully convicted of having wilfully, falfly, 
and corruptly affirmed or declared any matter or thing, 
which if the ſame had been depoſed upon oath in the 
uſual form, would have amounted to wilful and corrupt 
perjury ; he ſhall ſuffer as in caſes of perjury. id. 

But no quaker by virtue hereof ſhall be qualified or 
permitted to give evidence in any criminal caſes, or to 
ſerve on juries, or to bear any office or place of profit in 
the government. /. 37. 

17. By the 22 E. 2. c. 30. Every perſon being a mem- of the mor- 
ber of the proteſtant epiſcopal church, known by the name ans. 
of Unitas fratrum, or the united brethren, which church 
was formerly ſettled in Moravia and Bohemia, and are now 
in Pruſſia, Poland, Sileſia, Luſatia, Germany, the United 
provinces, and alſo in his majeſty's dominions, who ſhall 
be required to take an oath, ſhall be allowed inſtead of 
tuch oath to make their folemn affirmation : But this not 
to qualify them to give evidence ina criminal cauſe, or to 


Herve on juries, 


18. Such oaths ouzht to be impoſed on heathens and Of ,s or 


, jews, which they allow to be obligatory. J//7d Civ. aliens. 


L. 313. 

Thus a jew is to be ſworn upon the old teſtament; 
and perjury upon the ſtatute may be aſſigned upon this 
Oath, 2 Keb. 314. 

And when jews take the oath of abjuration, the words 
Len the true ſaith of a chriſtian] ſhall be omitted. 10 G. 
c. 4. / 18. 

hus alſo Mahometans ſhall be ſworn upon the Koran. 
Str. 1104. | 

In the caſe of Omichund and Barker, H. 18 G. 2. a 


_ commiſſion iſſued out of chancery, to take the anſwer of 


Omichund the defendant, and the depoſitions of ſeveral 
witnelles, who were heathens of the Gentou religion, in 
| their 


14 


Oaths and decla- 
rations to quali- 


fy for offices. 
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their own country manner, at Calcutta in the Eaſt- Indies; 
and the commiſſion being executed and returned, the de- 
poſitions were allowed to be read in the court of chancery, 
by lord Hardwicke, aſſiſted by the two lords chief juſtices 
and the lord chief baron. The manner of taking which 
oath was thus: There were three bramins or prieſts pre- 
ſen', and the oath being interpreted to each witneſs, the 
witneſs touched the feet of one of the bramins, and two 
being bramins or prieſts did touch his hand, 2 Abr. Eg. 
C. 397. | | 

At the rebel aſſizes at Carlifle, in the year 1745, many 
of the Scotch witnetles refuſing to be worn otherwiſe 
than in their own country manner; the judges ſo far ſub- 
mitted, as to «Jiow them to be {worn after the Scotch 
manner for finding the bills by the grand jury, but did 
not admit it upon the trials, 

19. By the 25 C 2. c. 2. Every petſon who ſhall be 
admitted into any office civil or military, or ſhall receive 
any pay by reaſon of any patent or grant from the king, 
or ſhall have any command or place of truſt in England 
or in the navy, or ſhall have any ſervice or employment 
in the king's houſhold, ſhall within three months after 
his admiſſion receive the ſacrament according to the ufage 
of the church of England, in ſome publick church on the 
Lord's day, immediately after divine ſervice and ſermon : 
And in the court where he takes the oaths (as hereunder 
mentioned) he ſhall firſt deliver a certificate of fuch his 
receiving the ſacrament, under the hands of the miniſter 
and churchwarden, and thall then make proof of the truth 
thereof by two witneſſes on oath. And they ſhall alſo, 
when they take the faid oaths, make and ſubſcribe the 
declaration againſt tranſubſtantiation. /. 2, 3, 9. 


Any office civil or military) Eccleſiaſtical offices do not 
ſcem to be included within this deſcription ; and con- 
ſequently it ſeemeth not requiſite for clergymen, in 
qualifying for eccleſiaſtical offices, to produce any cer- 
tificate of their having received the ſacrament, nor to 
make or ſubſcribe the declaration againſt tranſubſtantia- 
tion. But they are to take the oaths in like manner as 
civil officers, by the 1 G. /. 2. c. 13. which enacteth as 
follows : 

Every perſon who ſhall be admitted into any office civil 
or military ; or ſhall receive any pay by reaſon of any pa- 
tent or grant from the king; or ſhall have any command 
or place of truſt in England, or in the navy; or ſhall have 

any 
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any ſervice or employment in the king's houſhold ; all 
eccleſiaſtical perſons ; heads and members of colleges, be- 
ing of the foundation, or having any exhibition, of eigh- 
teen years of age; and all perſons teaching pupils; ſchool- 
mailers and - uſhers ; preachers and teachers of ſeparate 
congregativns, —lball (within fix kalendar months after 
ſuch admiſſion, 9 C. 2. c. 26. / 3.) take and ſubſcribe 
the oaths of allegiance, ſupremacy, and abjuration, in 
one of the courts at Weliminſter, or at the general or 
quarter ſeſſions. f. 2. And this to be between the hours 
of nine and twelve in the forenvon, and no other, 25 
C. 2. . 2. | 

But this not to extend to churchwardens, nor to any 
like inferior civil office. 1G. ,. 2. c. 13. / 20. 

And every perſon making default herein, ſhall be in- 
capable to hold his office: and if he ſhall execute his 
office, after the time expired, he ſhall, upon conviction, 
be diſabled to ſue in any action, or to be guardian, or 
executor, or acminiſtrator, or capable of any legacy or 
deed of gift, or to bear any office, or to vote at an elec- 
tion for members of parliament, and ſha!! forfeit 5001 to 
bim who ſhall ſue. 1G. ff. 2. c. 13. /. 8. 

But generally there is an indemnifying clauſe in ſome 
act of parliament every two or three years, on condition 
that the perlons qualily within the time therein pre- 
ſcribed. 

And perſons forfeiting their office may take a new 
grant thereo!, on their taking the oaths, and conform- 
ing; provided it was not filled up before. 1 G. . 2. 
c. 13. J. 14. 

In the univerſities; where perſons ſhall not take the 
oaihs, or ſhall not produce a certificate thereof, to 
be regiſtred in their proper college, and others be not 
elected in their places within twelve months, the king 
ſhall appoint and nominate. 1 C. . 2. . 13. / 12, 
13. 


15 


20. The oath of allegiance by the 1 G. J. 2. c. 13. is Forms thereof, 


this: 

A. B. di fincerety promiſe and ſiuear, that I will be faith- 
ful, and bear true allegiance ta his majeſiy) king George © 
Ss help me God. 

'The oath of ſupremacy by the ſame ſtatute. 

I A. B. ds fear, that I ds from my heart abhor, deteſl, 
and aljure, as impious and heretical, that damnable datrine 
and poſition, that frinces excommunicated or aeprived by the 
pepe, er any authority of the ſee of Rome, may be depaſed or 

| ur- 
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murdered by their ſubjefts, or any ether whatſoever. And I 
do declare, that no foreign prince, perſon, prelate, ſlate, or 
potentate, hath or ought to have any juriſdiction, power, ſupe- 
riority, pre-eminence, or authority, eccleſiaſtical or ſpiritual, 
within this realm : So help me God. 

The oath of abjuration by the 6.G. 3. c. 53. 

J A.B. do truly and ſincerely acknowledge, profeſs, teſtiſy 
and declure in my conſcience, before God and the world, that our 
ſovereign lad king George is lawful and rightful king of this 
realm, and all other his maje/ly's dominions thereunto belonging, 
And I do ſolemniy and fincerely declare, that I do believe in my 
conſcience, that not any of the deſcendants of the perſon who 
pretended to be prince of IV ales during the life of the late king 
Fames the ſecond, and ſince his deceaſe pretended to be, and 
took upon himſelf the ſtile and title of king of England, by the 
name of James the third, or of Scotland, by the name of James 
the eighth, or the ſtile and title of king of Great Britain, hath 
any right or title whatſoever to the crown of this realm, or any 
other the dominions thercunto belonging: And I do renounce, 
refuſe, and abjure any allegiance or obedience to any of them. 
And I do ſwear, that I will bear faith and true allegiance to 
his majefly king George, and him will defend, to the utmoſt of 
my power, againſt all traitercus conſpiracies and attempts what- 
focever, which ſhall be made againſt his perſon, crown, or 
dignity. And I will do my utmaſi endeavour, to dijcloſe and 
make known, to his majeſty and his ſucceſſors, all treaſons and 
traiterous conſpiracies, which I ſhall know to be againſi him 
or am of tbem. And I do faithfully promiſe, to the utmoſl of 
my power, to ſupport, maintain, and defend the ſucceſſion of 
the crown againſt the deſcendants of the ſaid Fames, and againſt 
all other perſons whatſoever ; which ſucceſſion, by an att, inti- 
tuled, An act for the further limitation of the crown, and 
better ſecuring the rights and liberties of the ſubject, is and 
ſlands limited to the princeſs Sophia, electoreſs and dutcheſs dows- 
ager of Hanover, and the heirs of her body, being proteſlants, 
And all theſe things I do plainly and fincerely acknowledge and 


fear, according to theſe expreſs words by me ſpoken, and ac- 


cording to the plain and cogimon ſenſe and under/landing of the 


ſame words, without any equivocation, mental evaſion, or ſe- 


cret reſervation whatſoever. And I do make this recognition, 
acknowledgment, abjuration, renunciation, and promiſe, hear = 
tily, willingly, and truly, upon the true faith of a chriſtian : 
So help me God. | 

The declaration againft tranſubſtantiation, by the 25 
C. 2. c. 2. is this: 8 
| J 4. B. 
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J A. B. do declare, that I do believe, that there is not any 
tranſub/lantiation in the ſacrament of the Lord's ſupper, or in 
the elements of bread and wine, at or after the conſecration 
thereof by any perſon whatſoever. ' 

The declaration againſt popery, by the 30 C. 2. fl. 2. 
c. 1. is as follows: 

J A. B. do ſolemnly and ſincerely, in the preſence of God, 
profeſs, teſtify, and declare, that I ds believe, that in the ſa- 
crament of the Lord's ſupper there is not any tranjul/lanitation 
of the elements of bread and wine into the body and blood of 
Chri/!, at or after the conſecration thereof by any perſon what- 
frever : And that the invocation, or aderation of the virgin 
Mary, er any other ſaint, and the ſacrifice of the maſs, as 
they are now uſed in the church of Rome, are ſuperſtitious and 
idelatrous: And I do ſolemnly in the preſence of God profeſs, 
teſtify, and declare, that I do make this declaration, and every 
part thereof, in the plain and ordinary ſenſe of the words read 
unto me, as they are commonly under/lood by Engliſh proteſtants, 
without any evaſion, equivocation, or mental reſervation what- 
feever, and without any diſpenſation already granted me for 


_ this purpeſe by the pope, or any other authority or perſon what- 


foever, or without any hope of any ſuch diſpenſation from any 
perſon or authirity whatſoever, or without thinking that J an: 
or can be acquitted before God or man, or abſolved of this decia- 
ration, or any part thereof, altho* the pope, or any other perſon 
or perſons, or power whatſoever, ſhall diſpenſe with or annul 
the ſame, or declare that it was null and void from the begin- 
ung. ; 


Or without any hope of diſpenſation, 
that I am or can be acquitted &c.)] By this disjunctive [or] 
here twice occurring, this declaration ſeemeth to be ren- 
dred ſomewhat looſe and unconnected, and leaveth ſcope 
for equivocation, The word [and] ſeemeth to have been 
intended, and would render the declaration more compact, 

21. By the 8G. c. 6. The quakers ſolemn affirma- 
tion, inſtead of an oath, is this: 

7 A. B. do ſolemnly, ſincerely, and truly declare and affirm. 

By the ſame act, inſtead of the oaths of allegiance and 
ſupremacy, quakers ſhall be allowed to make the following 
ceclaration of fidelity : | 

I A. B. do ſolemnly and ſincerely promiſe and declare, that I 
will be true and faithful to king George; and ds ſolemnly, 
ſmeerely, and truly profeſs, teftify and declare, that I do from 
my heart abhor, deteſt, and renounce, as impious and heretical, 

Vor, III. e that 


or without thinking © 
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Forms of qua- 
kers affirmations 


and declarations. * 


Oaths. 


that wicked doctrine and poſition, that princes excommunicated 
or deprived by the pope, or any authority of the ſee of Rome, 
may be depoſed or murdered by their ſubjefls, or any other 
whatſoever. And I ds declare that no foreign prince, perſon, 
prelate, flate or potentate, hath or ought to have, any power, 
juriſdittion, ſuperiority, preheminence, or authority, ecclcſraſti= 
cal or ſpiritual, within this rea:m. 

And by the ſame act, they were allowed to take the ef- 
fect of the abjuration oath, in theſe words: 

J A. B. do folemnly, ſincerely, and truly acknowledge, pro- 
ess, te/lify, and declare, that king George is lawful and right - 
ful King of this realm, and of all other his dominions and coun- 
tries thereunto belonging, and I do ſolemnly and ſincerely declare, 
that I do believe the perſon pretended to be the prince of I ales, 
during the life of the late king James, and ſince bis deceaſe, 
pretending to be, and taking upon himſelf the ſtile and titie of 
king of England, by the name of James the third, or of Scut- 
land, by the name of Fames the eighth, or the /lilc and title of 
king of Great Britain, hath not any right or title ibhaiſaever 
to the crown of this realm, 1or any other the dominions there- 
unto belonging; and I do renounce and refuſe any allegiance or 
obedience to him. And I do ſolemnly promiſe, that I will le 
irue and faithful, and bear true allegiance to king George, 
and to him will be faithful againſt all traiterous conſyiracies 
and attempts whatjaever, which ſhall be made againſt his per- 


fon, crown, or dignity. And I wiil do my bejt endeavour to 


diſcloſe and make known to king George, and his Jucceſſors, all 
treaſons and traiterous conſpiracies, which I ſhall know to be 
againſt him, or any of them. And I will be true and faithful 
to the ſucceſſion of the crown againſt him the ſaid Fames, and 
all ather perſons whatfoever, as the ſame is and ſtands ſettied 
by an act, intituled, An act declaring the rights and liber- 
ties of the ſubject, and ſettling the ſucceſſion of the crown, 
to the late queen Anne, and the heirs of ber body, being pro- 
teſtants ; and as the ſame, by one other act, intituled, An act 
for the further limitation of the crown, and better ſecuring 
the rights and liberties of the ſubject, is and ſtands ſettled 
and intailed, after the deceaſe of the ſaid late queen; and jor 
deſauit of 1/ſue of the ſaid late queen, to the late princeſs Sophia, 
eleAreſs and dutcheſs dowager of Hanover, and the heirs of 
her body, being proteſlants. And all theſe things I ds plainly 
and ſincerely acknowledec, promiſe and declare, according 13 
theſe expreſs words by we ſpoken, and according to the plain and 
common ſenſe and underſtanding of the ſame words without any 
eguivocation, mental evaſion or ſecret reervation whatſecver. 


And 


Oaths. 
And I do make this recognition, acknowledgment, renunciation, 
and promiſe, heartily, willingly, and truly. 

Since the death of the late pretender, who aſſumed the 
title of king of England by the name of James the third, 
it is abſurd to renounce the ſame perſon being dead; and 
therefore the aforeſaid act of the 6 G. 3. c. 53. altered the 
form of the oath of abjuration, ſo as to abjure the deſcen- 
dents of the ſaid James. But no proviſion is made for 
altering in like manner the quakers form of renunciation. 
The quakers profeſſion of their belief, by the x V. c. 
18. is this c 


his etemmal Son, the true God, and in the Holy Spirit, one God 
bleſſed fer evermore; and do acknowledge the holy ſcriptures 
of the old and new teflament to be given by divine inſpiration. 

22. The athrmation of the Moravians ſhall be in theſe 
words: I A. B. do declare, in the preſence of almight 
« God, the witneſs of the truth of what I ſay.” 22 
G. 2. c. 30. 


Ma 5 " _— 4, uh. So 


Obtt. 


N obit was an office performed at funerals, when the 

corps was in the church, and before it was buried ; 
which afterwards cam? to be anniverſary, and then money 
or lands were given towards the maintenance of a prieſt 


Obit, Hyl. Par. 395. 


Oblations. See Offerings. 
Obventions. See Offerings. 
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Offerings. . 


0 * FE RING S, oblations, and obventions are one and 
the ſame thing; tho' obvention is the largeſt word. 
And under theſe are comprehended, not only thoſe ſmall 


— 


receives the ſacrament of the Lord's ſupper at Eafter, which 
in many places is by cuſtom 2d from every communi- 
cant, and in London 4d an houſe; but alſo the cuſto- 
n 2 mary 


J J. B. proſeſi faith in Ged the father, and in Jeſus Chrift 


who ſhould perform this office every year. N. Tit. 
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eſe Of the Moras 


vians. 


cuſtomary ſums commonly paid by every perſon when he 
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Otterings. 


mary payments for marriages, chriſtnings, churchings, 
and burials. Vatſ. c. 52. 

Concerning which, it is enadted by the ſtatute of the 
2 & 3 Ed. 6. c. 13. that all perſons which ly the laws or 
cuſtoms of this realm ought to make or pay their offerings, ſhall 
yearly well and truly content and pay the ſame te the parsen, 
vicar, proprietor, or their deputies or farmers, of the pariſhes 
where they ſhall dwell or abide; and that, at ſuch four offer- 
ing days, as at any time heretofore within the ſpace of ſour 
years laſt paſt hath been uſed and accuſlomed for the payment of 


the ſame ; and in default theres, to pay for the ſaid offerings 


at eaſter then next following, 

The four offering days are chriſtmas, eaſter, whitſun- 
tide, and the feaſt of the Yedication of the pariſh church. 
Gi, 739- 

8 the offerings at eaſter; it is directed by the 
rubrick at the end of the communion office, that early at 
eaſter, every pariſbioner ſhall reckon with the parſon, vicar or 
curate, or his or their deputy or deputies, and pay to them or 
him all ecclefiaſiical duties, accuſtamably due, then at that time 
to be paid. 

And it hath been decreed, that eaſter offerings are due 
of common right, and not by cuſtom only. Bunb. 173. 
198. 

980 ! in the caſe of Carthew and Edwards, 7. 1749; i 
was decreed by the court of exchequer, that eaſter Ger- 
ings were due to the plaintiff of common right, after the 
rate of 2d a head for every perſon in the deſendant's fa- 
mily of 16 years of age and upwards, to be paid by the 
defendant. + 

Beſides the oblations on the four principal feſtivals, 
there were occaſional oblations upon particular ſervices : 
of which there were ſome free and voluntary, which the 
pariſhioners or others were not bound to perform but ad 
libitum ; there were others by cuſtom certain and obliga- 
tory, as thoſe for marriages, chriſtnings, churching of 
women, and burials. Deg. p. 2. c. 23. 

Thoſe offerings which were free aa voluntary are now 
vaniſhed, and are not comprehended within the aforeſaid 
ſtatute; but thoſe that were cuſtomary and certain, 
as for communicants, marriages, chriſtnings, church- 
ing of women, and burials, are confirmed to the pa- 
rith prieſts, vicars, and curates of the pariſhes where 
the parties live that ought to pay the ſame. Deg. p. 2. 
Co 23. 


Particularly, 


Offerings, 


Particularly, at the burial of the dead, it was a cuſtom | 


for the ſurviving friends, to offer liberally at the altar, 
for the pious ule of the prieſt, and the good eſtate of the 


ſoul of the deceaſed. Ken. Par. Ant. Glasl. 


And from hence the cuſtom Kill continueth in many 
places, of beſtowing alms to the poor on the like oc- 
caſions. | | 

Theſe oblations were anciently due to the parſon of the 
pariſh, that officiated at the mother church or chapel that 
had parochial rites; but if they were paid to other cha- 
pels that had not any parochial rites, the chaplains there- 
of were accountable for the ſame to the parſon of the mo- 
ther church. God. 427. 

By the ſtatute of circumſpecte agatis, 13 Ed. 1. JF a 
parjon demand of his pariſhioners oblations due and accuſtomed, 
fuch demand Hall be made in the ſpiritual court; in which caſe 
the ſpiritual judge ſhall have power to take knowledge, notwith= 
flauding the king*s prohibition, 

But Sir Simon Degge conceiveth, that an action alſo 
may be formed upon the ſtatute at the common law. 
Deg. p. 2. c. 23. : 

However, it is certain, that by the ſmall tithe act of 
the 7 © 8 IF. c. 6. offerings, oblations, and obventions 
may be recovered before the juſtices of the peace. 


Official. 


7 FFICIAL principal is an officer, whofe office is 
uſually annexed to that of Chancellor; and is therefore 
treated of under that title. 


There is alſo an official to the archdeacon ; unto whom 


he ſtandeth in the like relation, as the chancellor doth to 
the biſhop, 


Old Style. See alendar. 
Option. See Biſhops. 


Oratory. See Chapel. 
C 3 O2vinal, 
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ND2dtnal. 


RDIN AL, ordinale, was that book which »rdered 

the manner of performing divine ſervice: and 
ſeemeth to be the ſame which was calied the pie or por» 
tuis, and ſometimes portiforium. Lind. 251. 


D2dinary. 


RDINARY, ordinarius (which is a word we 
have received from the civil law}, is he who hath 
the proper and regular juriſdiction, as of courſe and of 
common right; in oppoſition to perſons who are extraord:- 
narily appointed. Swinb. 380. 

In ſome acts of parliament we find the biſhop to be 
called ordinary, and ſo he is taken at the common law, 
as having ordinary juriſdiction in cauſes eccleſiaſtical; al- 
beit in a more general acceptation, the word o dinary 
ſignifieth any judge authoriſed to take cognizance of 
cauſes in his own proper right, as he is a magiſtrate, and 
not by way of deputation or delegation. God. 23. 


Dzdinaiten. 
J. Of the order of prieſts and deacons in the 


church. | 
II. Of the form of ordaining prieſts and deacons, 
annexed to the book of common prayer. 
TIT. Of the time and place for ordination. 
IV. Of the qualification and examination of perſons 
to be ordained. | 
V. Of oaths and ſubſcriptions previous tt the ordi- 
nation. | 


JI. Form and manner of ordaining deacons. 
VII. Form 


be 


li- 


- 
A 
* 
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Oꝛdinatton. 


UTT. Forms and manner of crgaining priefts. 
VIII. Tees for ordination, 

IX. Simoniacal promotion to orders. 

A. General office of deacons. 


AT. General effice cf prieſts. 0 2 
AI. Exhibiting letters of orders. . 


AIII. Archbiſhop Wake's directions to the biſhops 
of his province, in relation to orders. 


I. Of the order of priefts and deacons in the church. 


I. 12 word prie/ is nearly the ſame in all the 
chriſtian languages: the Saxon is pregſt, the 


German priſter, the Belgic prieſter, the Swediſh pre, the 


Gallic, preſtre, the Italian prete, the Spaniſh preſte; all 
evidently enough taken from the Greek ej. Jun. 
Etym. 

In like manner, the word deacon, with little variation, 


runneth through all the ſame languages; deduced from. 


the Greek Graxumc, Id. 

2. Art. 35. Orders are not to be accounted for a ſa- 
crament of the goſpel ; as not having the like nature 
of ſacraments with baptiſm and the Lord's ſupper ; for 
that they have not any viſible ſign or ceremony ordained 
of God. 

3. It is evident unto all men diligently reading the holy 


ſcripture and ancient authors, that from the apoſtles time there 
have been theſe orders of miniſters in Chriſt's church; biſhops, 
prieſts and deacons. Il hich offices were evermore had in ſuch 


reverend eſtimation, that no man might preſume to execute 
any of them, except he were firſt called, tried and examined, 
and known te have ſuch qualities as are requiſite for the 


fame ;, and alſo by publick prayer with impoſition of hands, 


were approved and admitted thereunto by lawful authority. 
Preface to the forms of conſecration and ordination. 


Biſhops, prieſts, and deacons] Beſides theſe, the church 
of Rome hath five others; viz. ſubdeacons, acolyths, exor- 
caſt, readers, and «ſtiaries. 1. The ſubdeacon, is he who 
delivereth the veſſels to the deacon, and aſſiſteth him in 
the adminiſtration of the ſacrament of the Lord's ſupper. 
2. The acotyth, is he who bears the lighted candle whilſt 
the goſpel is in reading, or whilſt the prieſt conſecrateth 
the hoſt. 3. The exorciſt, is he who adjureth evil ſpirits 

C 4 in 
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Origin of the 
words prieſt and 
deacon. 


Orders not a ſa- 
ctament. 


Antiquity of 
prieſts and dea- 
cons in the 
church. 


Form eftabliſhed 
in the 2 Ed. 6. 


Oꝛdination. 


in the name of Almighty God to go out of perſons troubled 
therewith. 4. The reader, is he who readeth in the 
church of God, being alſo ordained to this, that he may 
preach the word of God to the people. 5. The iar, 
is he who keepeth the doors of the_ church, and toljeth 
the bell. Theſe, tho? ſome of them ancient, were human 
inſtitutions, and ſuch as come not under the limitation 
which immediately precedes, [from the apofiles time]; for 
which reaſon, and becauſe they were evident]y inſtituted 
for convenien e only. and were not immediately concern- 
ed in the ſacred »fives of the church, they were laid aſide 
by our firſt reformers. C/ 99. | 


That no man might preſume to execute any of them] And to 
this purpoſe, the rule laid down in the canon Jaw is, 
that if anv perſon, not being ordained, ſhall baptize, 
or exerciſe any divine office, he ſhall for his raſhneſs 
be caſt out of the church, and never be ordained. Gil. 
138. | 

Except he were fir/t called}. Accordingly in the ſeveral 
offices, the perſon to be admitted is firit examined by the 
archb hop or biſhop, whether he thinks or is perſuaded 


that he is truly called thereunto, according to the will 


of Chriſt, and the due order of this realm. 


Tried, examined, and known] By the office of ordination, 
when the 2: cideacon or his deputy preſenteth unto the bi- 
ſhop'the perſons to be ordained, the biſhop ſays, + Take 
& need that the perſons whom you preſent unto us, be 
apt and mcet for their learning and godly converſation, 
& ty exercite their miniſtry duly to the honour of God 
% and the edifying of his church.” To which he an- 
ſwereth, “ I have enquired of them, and alſo examined 
them, and think them fo to be.“ 


Iinpoſition of hands] This was always a diſtinction be- 


tween the three ſuperior, and the five forementioned infe- 


rior orders; that the firft were given by impoſition of 
nands, and the ſecond were not. Gilf, 99. Ss 


II. Of the form of ordaining prieſts and deacons, an- 
nexed ts the book of common prayer, 


I. In the liturgy eſtabliſhed in the ſecond year of king 
F.dward the ſixth, there was alſo a form of conſecrating 
and ordaining of biſhops, prieſts and deacons ; not much 
differing from the preſent form. 

„ | 2. Afﬀtere 


en 


Ozꝛ dination. b 


2. Afterwards, by the 3 & 4 Ed. 6. c. 10. it was 
enacted, that a books heretefore uſed for fervice of the 
church, other than juch as foall be jet forth by the king's 
1ajety, ball be clearly aboliſhed, 1. 1. 

And by the 5& 6 Ad. 6. «. 1. it is thus enacted : 
The king, with the aſſent of the lords and commons in pariia- 
ment, hath annexed the loo“ of common prayer to this preſent 


ſlatute; adding alſa a form and manner of maxing and conſe— 


crating of archliſhaps biſhops prieſis and deacons, to be of like 
arce and authority as ihe book of common prayer. 5 & 6 
Ed: 6, E. 1 f l. 051% 

4. And by Art. 26. Ihe book of conſecration of arch- 
biſhops and biſhops and ordering of prieſts and deacons, 
lately ſet forth in the time of Edward the ſixth, and con- 
firmed at the ſame time by authority of parliament, doth 
contain all things neceſlary to ſuch conſecration and or- 
dering ; neither hath it any thing, that of it ſelf is ſuper- 
ſtitious and ungodly, And therefore whoſoever are con- 
ſecrated or ordered according to the rites of that book, 
ſince the ſecond year of the forenamed king Edward 
unto this time, or hereafter ſhall be conſecrated or or- 
dered according to the ſame rites ; we declare all ſuch 
to be rightly, orderly, and lawfully conſecrated and 
ordered, 

5. And by Can. 8. Whoſoever ſhall affirm or teach, 
that the form and manner of making and conſecrating 
biſhops prieſts and deacons, containeth any thing that is 
repugnant to the word of God; or that they who are 
made biſhops prieſts or deacons in that form, are not 
lawfully made, nor ought to be accounted either by 
themſelves or others to be truly either biſhops prieſts 
or deacons, until they have ſome other calling to thoſe 
divine offices; let him be excommunicated ipſo facto, not 
to be reſtored, until he repent, and pubiickly revoke ſuch 
his wicked errors. 

6. And by the act of uniformity of the 13& 14 C. 2. 
c. 4. it is enacted as followeth: Al mini/lers in every 
Place of publick worſhip ſhall be bound to uſe the morning and 


evening prayer, adminiſtration ef the ſacraments, and all other 
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All other forms 
aboliſhed, 


Form annexed 
to the book of 
common prayer. 


Etabliſhed by 
the 39 articles, 


By cauon, 


Ny act of par- 
liament. 


the public and common prayer, in ſuch order and form as is 


mentioned in the beo annexed te this preſent aft, and intitled, 
The book of common prayer and adminiſtration of the 
ſacraments, and other rites and ceremonies of the church 
of England; together with the pſalter or pſalms of Da- 
vid, pointed as they are to be {ung or ſaid in churches; 

and 
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Time. 


date. 


Ozdination. 


and the form or manner of mak ing ordaining a and conſe- 


crating of biſhops prieſts and deacons. ſ. 2. 

Aud all ſulſcriptious to be made to the thirty nine articles 
ſhall be conſtrued ts extend (touching the ſaid thirty ſiæth article 
above recited) to the book containing the form and manner «of 
making ordatning and conſecrating of biſhops prieſts and dea- 
cons in this act mentioned, as the fame did her etofore extend 
unto the book ſet forth in the time of "x Edward the ſtath. 
1. 30, 31. 


III. of the time and place for ordination, 


1. By Can. 31. Foraſmuch as the ancient fathers of 
the church, led by example of the apoſtles, appointed 
prayers and ſaſts to be uſed at the folemn ordering of mi- 
niſters; and to that purpoſe allotted certain times, in 
which only ſacred orders might be given or conferred : 
we, following their hcly and religious example, do con- 
ſtitute and decree, that no deacons or Miniſters be made 
and ordained, but only upon the ſundays immediately ſol- 
lowing jejunia quatuor temporum, commonly called em- 
ber-wecks, appointed in ancient time for prayer and 


faſtipg (purpoſely for this cauſe at the firſt inſtitu- 


tion), and ſo continued at this day in the church of 
England. 

And by the preface to the ſorms of conſecration and or- 
dination, it is preſcribed, that the biſhop may at the times 
appointed in the canon, or elſe upon urgent occaſion on 
ſome other ſunday or holiday in the face of the church, 
admit deacons and prieſts. 

But this might not be. done, at other times than is di- 
reed by the canon, at the ſole diſcretion of the biſhop ; 
but he was to have the archbiſhop's diſpenſation or licence, 
as the practice was: and this was underſtood to be a 
ſpecial prerogative of the ſee of Rome in the times of po- 
pery. But as the rubrick made in the time of king Ed— 
ward the ſixth, and continued in the laſt reviſal of the 
common prayer, ſeems to leave it to the judgment of the 
biſhop, without any direCtion to have recourſe to'the arch- 
biſhop ; it may be a queſtion, whether fuch coy ae 
be now neceſſary. Gibſ. 139. 

2. And this to be * in the cathedral, or pariſh 
church where the biſhop reſideth. Can. 31. 

So that the biſhop's juriſdiction as to conferring of or- 
ders is not confined to one certain place, but he may or- 
Cain at the pariſh church where he ſhall reſide; and _ 

Iril 


{2dination. 


Iriſh biſhops do ſometimes ordain in England: but, re- 
gularly, leave ought to be obtained of the biſhop, within 
whoſe dioceſe the ordination is performed. John. 34. 
And this is agreeable to the rule of the ancient can- 
on law; which ditecteth, that a biſhop ſhall not ordain 
within the dioceſe of another, w:thout the licence of ſuch 


other biſhop. Gr/. 139. 7 


IV. Of the qualification and examination of perſons to 
be ordained. 


1. By Can. 34. No biſhop ſhall admit any perſon into 
ſacred orders, except he, deſiring to be a deacon, is three 
and twenty years old; and to be a priei, ſour and twenty 
years compleat, 

And by the preface to the form of ordination : None 
ſhall be admitted a deacon, except he be twenty three 
years of age, unleſs he have a faculty; and every man which 
is to be admitted a prieſt, ſhall be full four and twenty 
years old, 


Unleſs he have a faculty] So that a faculty or diſpenſa- 
tion is allowed, for perſons of extraordinary abilities, to 
be admitted deacons ſooner. Gib. 145. 

Which faculty (as it ſeemeth) mult be obtained from 
the archbiſhop of Canterbury, 

And by the ſtatute of the 13 El. c. 12. Nene ſhall be 
made miniſter, being under the age of four and twenty 
years. 

And in this caſe there is no diſpenſation. Gi. 146. 

Note, here it may be proper to obſerve once for all, 
the equivocal ſignification of the word minifter, both in 
our ſtatutes, canons, and rubrick in the book of common 
prayer, Oftentimes it is made to expreſs the perſon offi- 
ciating in general, whether prieſt or deacon ; at other 
times it denoteth the prieſt alone, as contra-diſtinguiſhed 
from the deacon, as particularly here in this ſtatute, and 
in Can. 31. aforegoing. And in ſuch caſes, the determi- 
nation thereof can only be aſcertained from the connexion 
and circumſtances. | | | 

E. 1 Fac. 2. Roberts and Pain. A perſon being pre- 
ſented to the pariſh church of Chriſt-church in Briſtol, 
was libelled againſt, becauſe he was not twenty three 
years of age when made deacon, nor twenty four when 
made prieſt, A prohibition was prayed, upon this ſug- 
geſtion, that if the matter was true, a temporal loſs, to 

Wit, 


Age. 
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wit, deprivation, would follow ; and that therefore it was 
triable in the temporal court: But it was denied, becauſe 
lo it is alſo in the caſe of drunkenneſs and other vices, 
which are uſually puniſhed in the eccleſiaſtical courts, 
cho temporal loſs may enſue, 3 Hod. 67. 

2. Osho. Seeing it is dangerous to ordain any without 
a certain and true title ; we do eſtabliſh that before the 
conterring of orders bv the biſhop, a diligent ſearch and 
enquiry be made thereof. Ath. 16. 

Can. 33. It hath been ling ſince provided, by many decrees 
of the ancient fathers that none ſhould be admitted either dea- 
con or prieſt; win had not firſt ſome certain place where he 
might uſe his function According to which examples we do 
erdain, that henceforth no perſon ſhall be admitted into ſacred 
orders, except (1) he ſhall at that time exhibit to the biſhop, 
of whom he defireth impoſition of hands, a preſentation of himſelf 
to ſome eccleſigſtical prefer ment then void in the dioceſe ; or (2) 
ſhall bring to the ſaid biſhop a true and undoubicd certificate, 
that either he is provided of ſame church within the ſaid dioceſe 
where he may attend the cure of fouls, or (3) of ſome miniſter's 
place vacant either in the cathedral church of that dioceſe or in 
ſome other collegiate church therein alſa ſituate, where he may 
execute his mmiſtry ; or (4) that he ts a fellow, or in right 
as a fellow, er (5) to be a conduct or chaplain in ſume col- 
lege in Cambridge or Oxford; or (6) except he be a maſter of 
arts of ue years ſtanding, that liveth of his own charge in ei- 
ther of the univer ſities ; or (7) except by the biſhop himſelf that 
aoth ordain him miniſter, he be ſhortly after to be admitted ei- 
ther to fame benefice or curateſbip then void. And if any bi- 
Jrop fhall admit any perſon into the mini/ſlry that hath none of 
theſe titles, as is afarejaid; then he fhall keep and maintain 
bim with all things necęſſary, till he de preſer him to ſame ec- 
clefiaſtical living : And if the ſaid biſhop ſhall refuſe ſo to do, 
he ſhall be juſpended by the archbiſhop, being affiſted with ano— 
ther biſhop, fr om giving of orders by the ſpace of a year. 

No perſon, &c.] By this branch of the canon, which 


is negative and excluſive, one fort of title that was here- 


tofore very common, is in great meaſure taken away, viz. 
the title of his patrimony, which we meet with very fre- 
quently among the acts of ordination in our ecclefiaſtical 
records; and not only fo, but the title of a penſion or al- 
lowance in money which is frequently ſpecified; and 
ſometimes the title of a particular perſon (of known abl- 
lities and there-named) without any ſuch ſpecification of 


an annual ſum, And at ſuch titles, after the eſtate, 
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ſum, or the like, is often added in the acts of ordination 
(eſpecially when it was ſmall) that the party therewith 
acknowledged himſelf content; which declaration fo made 
and entred, was underſtood to be a diſcharge of the bi- 
ſhop ordaining, from any obligation to provide for him, 


Gy. 140 


In the cathedral church] This is only an affirmance of 
what was the law of the church before; the title of vicar 
choral being frequently entred as à canonical title, in the 
acts of ordination, G!b/, 140. 


Or that he is a feilow] This alſo, as to fellows of col- 
leges, appears to have been all along the law of the church 
of England, by the frequent entries of that title, as re- 
ceived and admitted in the acts of ordination. Gi#/. 


140. 


Chaplain in ſome college] This ſeems to be a title found- 
ed on this canon, from the ſilence of the ancient books 
relating tbereunto. Gi. 140. 


Maſter of arts of five years landing] This alſo ſeems to 
be a new title eſtabliſhed by the canon. Gilſ, 140. 


Shall keep and maintain him] This was injoined by a 
canon of the third council of Lateran; which canon was 
taken into the body of laws made in a council held at 
London, in the year 1200. And in the time of arch- 
biſhop Wiuchelſey, there is in the regiſter an order 
from the archbifhop to one of his comprovincial biſhops, 
to provide one of a benefice, whom he had ordained 
without title ; and a citation of the executors of a bi- 
ſhop deceaſed, to oblige them to provide for one, whom 
the biſhop had ſo ordained ; and there is an order to a 
biſhop, to oblige a clergyman, who had given a title of 
a certain annual ſum, to pay it till the clerk ſhould be 
piovided for ; and a citation to Merton college, to ſhew 
cauſe, why they ſhould not be obliged to maintain one, 
to whom they had given a title at his ordination. In like 
manner, the oblervation of this canon made in the year 
1603 (or rather of the common law of the church of 
which this canon is only an affirmance) was ſpecially 
inforced upon the biſhops by king Charles the firſt and 
archbiſhop Laud, upon this pain or penalty of maintain- 
ing the. perſon, if they ſhould ordain any without ſuch 
title. And in ancient times, the names of the perions 
who granted the titles were entred in the acts of ordina- 
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tion, as ſtanding engaged ; as a teſtimony againſt the 
perſon intitling, in caſe the clerk (ordained upon ſuch 
title) ſhould at any time want convenient maintenance. 
Gib/. 141. 

And Sas the laws of the church in this particular 
might be eluded, by a promiſe on the part of the perſon 
ordained, not to inſiſt upon ſuch maintenance; we find 
that caſe conſidered in the ancient Gloſs, and there it 
ſeems to be determined, that the ſame being a publick 
right cannot be releaſed. And before that, it had been 
made part of the body of the canon law, that perſons 
having made ſuch promiſe, unleſs compaſſionately diſ- 
penſed withal, ought not to be admitted to a higher 
order, noi to minitter in the order already taken. 7d. 

In caſe of letters dimiſſory, the rule of the canon Jaw 
is, char the biſhop whoſe buſineſs it was to fee that there 
was a good title, ſhall be liable to the penalty for a per- 
ſon ordained without ſufficient title, altho' another biſhop 
ordained ſuch perſon. 2d, 

3 By a con{titution of Ot, It is thus enjoined : See- 
ing it is dangerous to ordain perſons unworthy, void of 
underſtanding, illeg imate, irregular, and illiterate ; we 
do decree, that before the conferring of orders by the 
bilbop, ſtrict nba and inquiry be made of all theſe 
things. Athon. : 

And by a — ite of archbiſhop Reynolds; no ſimo- 
niac, homicide, perſon excommunicate, ulurer, ſacrile- 
gious perſon, incendiary, or falſifier, nor any other hav- 
ing canonical impediment, ſhall be admitted into holy or- 


ders. Lind. 33. 


Canonical impediment) As ſuppoſe, of bigamy ; or any 
other which vroceeds rather from defect than crime. id. 

And by ſeveral conſtitutions of Edmund archbiſhop, the 
following impediments and offences are declared to be 
cauſes of ſuſpenſion from orders received, and conſequent- 
ly fo far forth are objections likewiſe, if known before - 
hand, againſt being ordained at all; viz 

They who are born of not lawful matrimony, and 


have been ordained without diſpenſation ; ſhall be ſuſ- 


pended from the execution of their office, til! they ob- 
tain a diſpenſation : 

They who have taken holy orders, in the conſcience of 
any mortal fin, or for temporal gain only ; ſhall not exe- 
cute their office, till they ſhall have been expiated from 
the like ſin by the ſacrament of penance, 


Again; 
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Again; all who appear to have contracted zrregularity in 
the taking of orders, or before or after, unleſs diſpenſed 
withal by thoſe who have power to diſpenſe with the 1ame : 
ſhall be ſuſpended from the execution of their office, until 
they ſhall have lawful diſpenſations : By irregulars as to 
the premiſſes, we underſtand homicides, advocates in 
cauſes of blood, ſimoniſts, makers of ſimoniacal contracts; 
and who, being infected with the contagion, have know- 
ingly taken orders from hereticks, ſchilmaticks, or perſons 
excommunicated by name. 

Alſo bigamiſts, huſbands of lewd women, violaters of 
virgins conſecrated to God, perſons excommunicate, and 
perſons having taken orders ſurreptitiouſly, ſorcerers, 
burners of churches, and if there be any other of the like 
kind. 

Aud he who did examine the parties, was to inquire in— 
to all theſe particulars. Lind. 26. 

But this is not now required ; but all the ſame, fo far 
as they concern a man's capacity, learning, piety, and 
virtue, are included in the following directions in the pre- 


OS 
face to the form of ordaining deacons, which is in ſome 


degree an enlargement of the foregoing reſtrictions : viz. 


'The biſhop knowing, either by himſelf, or by ſufficient 
teſtimony, any perſon to he a man of virtuous converſa- 
tion, and without crime; and after examination and trial, 
hading him learned in the latin tongue, and ſufficiently 
inſtructed in holy ſcripture, may admit him a deacon. 
And by Can. 34. the direction is this: No biſhop ſhall 
admit any perſon into ſacred orders, except he hath taken 
tome degree of ſchool in either of the two univerſities ; or 
at the leaſt, except he be able to yield an account of his 
faith in latin according to the thirty nine articles. 

And with reſpect unto pries orders in particular, it is 
thus directed by the ſtatute of the 13 El. c. 12. None hall 


be made miniſter, unlcſs it appear to the biſhop that he ts of 


woneſ/t life, and prof ſjeth the dloctrine capreſſed in the thirty 
nine articles; nor unleſs he be able to amber, and render to the 
ordinary an account of his faith in latin, according to the ſaid 
articles, or have ſpecial gift or ability to be a preacher, 
So that if theſe requiſites be obſerved, thoſe others are 
not now required, further than they fall in with theſe. 
And the ordinary way by which all this muſt appear to 
the biſhop, muſt be by a written teſtimonial; concerning 
which it is directed by Can. 34. aforeſaid, with reipect 
both unto deacon's and prieſt's orders, that no biſhop {hal 
admit any perſon into ſacred orders, except he ſhall cher 
| exhibii 
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exhibit letters teflimonial of his good life and converſation, un- | 
der the cal of ſome college of Cambridge or Oxford, where | 
before he remained, or of three or four grave mmiſters, toge- | 
ther with the ſubſcription and teſtimony of other c- edible perſons, | 
who have known his life and behavicur for the ſpace of three 

years next before. | 

And with reſpect unto pric/?s orders in particular, it is 
enacted by the aforeſaid ſtatute of the 13 El. c. 12. that | 
none ſhall be made miniſter, wnle/s he fir/t bring to the biſhop | 
of that dioceſe, from men known to the biſhop to be of ſound 
religion, a teſlimonial both ef his honeſt li fe, and of bis pro- 
fefing the detrine expreſſed in the thirty nine articles. 

Some of the canons abroad do further require, that 
proclamation be thrice made in the pariſh church where 
the perſon who offereth himſelf to be ordained inhabiteth, 
in order to know the impediments if any be; which the 
miniſter of ſuch pariſh is to certify to the biſhop or his 
official: Particularly, the council of Trent requires this, 
and that it be done by the command of the hiſhop, upon 
ſignification made to him, a month before, of the name of 
the perſon who defires to be ordained: Not unlike to 
which is this clauſe in the articles of queen Elizabeth 
publiſhed in the year 1564, viz. © againft the day of 
„giving orders appointed, the biſhop ſhall give open 
% monitions to all men, to except againſt ſuch as they 
% know, not to 1 worthy, either for life or converſa- 
tion.“ Grib/. 1 

Agreeable unto Which are archbiſhop Jake's directions 
to the biſhops of his province in the year 1916, ſubjoin- 
ed at the end of this title, which altho* they have not the 
authority of a /atw properly ſo called, yet ſince it is ſaid 
to be diſcretionary in the biſhop whem he will admit to 
the order of prieſt or deacon, and that he is not obliged 
to give any reaſon for his refuſal (1 Still, 334. 1 7ehnl. 
46. Mood b. 1. c. 3.) this implieth, that he may inſiſt 
upon what previous terms of qualification he ſhall think 
proper, conſiſtent with law and right. And by the ſta- 
tute, rubrick, and canon atoregoing, he is not required, 
but permitted only, to admit perſons ſo and fo qualified; 
and prohibited to admit any without, but not injoined to 
admit any periods altho* they have ſuch and ſuch qualifi- 
cations, 

4. By Can. 35. The biſhop, before he admit any per- 
ſon to holy orders, ſhall diligently examine him, in the 
preſence of thoſe miniſters that ſhall aſſiſt him at the im- 
poſition of hands; and if the biſhop have any lawful im- 

pediment, 
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pediment, he ſhal' cauſe the ſaid miniſters carefully to 
examine every fuch perſon ſo to be ordered. And if any 
biſhop or ſuftrzgan ſhall admit any to ſacred orders who is 
not ſo examined, and qualified as before we have ordained 
| viz. in Can. 34. ]; the archbiſhop of his province having 
notice thereof, and being aſſiſted therein by one biſhop, 
ſhall ſuſpend the ſaid biſhop or ſuffragan ſo offending, 
from making either deacons or prieſts tor the ſpace of two 
ears. 
: Of common right, this examination pertaineth to the 
archdeacon, faith Zindwoed; and fo faith the canon law, 
in which this is laid down, as one branch of the archidia- 
conal office, Which thing is alſo ſuppoſed in our own 
form ot ordination, both of prieſts and deacons, where the 
archdeacon's office is to preſent the perſons that are apt 
and meet. Gibf, 147. | 

And for the regular method of examination, we are 
referred by Lindwaod, to the canon upon that head, in- 
ſerted in the body of the canon law; viz. When the bi- 
ſhop intends to held an ordination, all who are defirous 
to be admitied into the miniſtry, are to appear on the 
fourth day before the ordination; and then the biſhop 
ſhall appoint ſome of the prieſts attending him, and others 
ſkilled in the divine law, and exerciſed in the eccleſiaſtical 
ſanctions, who thall diligently examine the life, age, and 
title of the perſons to be ordainedz at what place they 


had their education; whether they be well learned; whe- . 


ther they be inſtructed in the law of God. And they ſhall 
be diligently examined for three days ſucceſſively; and ſo 
on the ſaturday, they who are approved, ſhall be preſent- 
ed to the biſhop. GH. 147. 


33 


5. By a conſtitution of archbiſhop Reynolds : Perſons Letters dimiſſo- 


of religion ſhall not be ordained by any but their own bi- 1. 


ſhop, without letters dimiſſory of the iaid biſhop ; or, in 
his abſence, of his vicar general. Lind. 32. 

And by Can. 34. No biſhop ſhall henceſorth admit any 
perſon into ſacred orders, which is not of his own dioceſe, 
except he be either of one of the univer/ities of this realm, 
or except he ſhall bring letters dimitiory from the biſhop 
of whoſe dioceſe he is. 


Of one of the univerſities} That is, a member of ſome 
college, ſo as that he may be ordained 4 titulian collegii 


ſui. Grey. 45. 


In the ancient ads of ordination, the fellows of New- 
college, St. Mary Winton, and King's college in Cam- 
bridge, are mentioned, as poileffed ot a ſpecial privilege 

Vor, III. 1 from 
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from the pope, to be ordained by what biſhops they 
pleaſed; and they are ſaid to be ſufficienter dimiſſi, in vit- 
tue of that pr:vilege, and without letters dimiſſory. But 
it doth not appear by our books, that this was then that 
general right of al! colieges in the two univerhities, to 
which they are entitled by virtue of this canon. Gib. 142. 

And by a conſtitution of Richard MWetherſbed, archbi- 
ſhop of Canterbury; A biſhop ordaining one of another 
dioceſe, without ſpecial licence of the biſhop of that dio- 
ceſe, ſhall be ſuſpended from the conferring of that order 
to which he ſhall ordain any ſuch perſon, Fn he ſhall 
have made a proper ſatisfaction. Lind. 

And by Can. 35. If any biſhop or . ſhall admit 
any to facred orders, who is not ſo qualified as before 
we have ordained ; the archbiſhop of his province, havin 
notice thereof, and being aſſiſted therein by one biſhop, 
ſhall ſuſpend the ſaid biſhop or ſuffragan ſo oftending,. 
from making either deacons or prieſts, for the ſpace of 
two years: (and by the ancient canon law, from grant- 
1ag letters dimiflory to the perſons of his dioceſe who are 
to "be ordained, Gilf. 143.) 

And they who ſhall] — promoted to holy orders, by 
other than their own biſhop, without licence of their own 
biſhop, ſhall be ſuſpended from the exercile of ſuch order, 
until they ſhall obtain a diſpenſation. Eam. Lindw. 26. 

But a diſpenſation in ſuch caſe by their own biſhop ſhall 
be ſufficient, who may ratify ſuch ordination. Lindw. 26. 

And in our eccleſiaſtical records, we find ſeveral per- 
ſons diſpenſed with, in form, for obtaining orders with- 
out ſuch letters, as a great irregularity ; which was look- 
ed upon as ncedful for the ratiſication of the order re— 

-"Coived... Gin. 142. 

The archbiſhop, as metropolitan, may not grant letters 
dimiſſory; but this is to be underſtood with an exception 
to the time of his metropolitical viſitation of any dioceſes, 
during which he may both grant letters dimiſſory, and 
ordain the clergy of the dioceſe viſited, Gibf, 143. 

So neither the archdeacon, nor oficial, may grant letters 
dimiſſory. Concerning the archdeacon, the canon law is 
expreſs: And as to the officials, they are excluded by the 
ſame conſtitution that excludes the religious; and the 
ancient goth, ſpeaking of officials, ſays, Altho' it cannot 
be denicd that they have ordinary juriſdiction, yet recourſe 
is not to be had to them in every thing, —for they cannot 
grant letters commendatory for orders, Gilf. 143. 
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During the vacancy of any ſee; the right of pranting 


jetters dimiſory within that ſce, reſis in the guardian of 
the {piritualties; and, in conſequence, the right of or- 


daining alſa, where ſuch guardian is of the epiſcopal or- 
der. G1b/. 143. 

A b.ihoup being in parts remete, he who is ſpecially 
conſtitu ed vicar general for that time, hata power to 
grant letters dimiſſory; and the reaſon is, becauſe during 
that time the whole epiſcopal juriſdiction 1 is veſtcd in hin 
as it is ailo in perſons who enjoy juriſdictions entirely ex- 
empt from the biſhop, and who therefore may hkewile 
grent them. Gilb/. 143 

The perſons to whom letters dimiſſory may be granted 
by any biſhop, are either ſuch who were born in the dio- 
ceſe, or are promoted in it, or are reſident in it. This 
appears from Lindwood, in his commentary upon the fore- 
going conſtitution of archbiſh# Rey noids; whoſe obſerva- 
tion is taken from the body of the canon law. But altho' 
this is laid down disjunctively, ſo as letters dimiſſory 
granted in any of the three caſes will be good; yet it ap- 
pears in practice, that heietofore they were judged to come 
more properly from the biſhop in whoſe dicceſe he was 
promoted, or in which his title lay. And the reaſon was, 
becauſe the biſhop in whoſe dioceſe the perſon was borg, 
or had long dwelt, is preſumed to have the beſt opportu- 
nity of knowing the converſation of the perſon to be or- 
dained. Gil. 143. 

The fitneſs of the perſon to he ordained (as to life, 
learning, title, and the like) ought to appear, before the 
granting of letters dimiſſory. T bis is ſuppoſed (as to con- 
verfation at leaſt) in what hath been ſaid before; and as 
to the title, it was not only inquired into by the biſhop 
granting the letters, but frequently remained with him; 
ot which ſpecial no ice was taken in the body of ſuch let- 
ters. And the biſhop who grants the letters dimiſſory is 
to make this inquiry, and not the biſhop to whom ſuch 
letters are tranſmitted ; for he is to preſume that the per- 
ſons recommended to him are fit and ſufficient. Ci. 144+ 

Letters dimiſiory may be granted at once to all orders, 
and directed to any catholick biſhop at large, And this 
hath been the practice in the church of England, both 
before and fince the reformation ; z as appears by innume- 
rable inſtances, in the acts of orcination, of /itcr@ dimiſſo- 
rie ad omnes; and by the forms of the letters dimiſlory 
(whether ad omnes or not) which are directed in that ge- 
neral ſtyle. But other churches, to prevent the inconves 
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niences of this practice (eſpecially where ſuch letters are 


granted without previous examination), have expreſsly 
forbid them both. Gul/. 144. 


I", Of oaths and ſubſcriptions previous to the ordination, 
1. By the 1 El. . 1. and 1 W. c. 8. Every perſon 


taking orders, before he ſhall receive or take any ſuch orders, 
{hall take the aaths of allegiance and ſupremacy, before the or- 
dinary or commiſſary. | | 

2. And by the 13 El. c. 12. None fhall be admitted t9 
the order of deacon, ur miniſtry ; unleſs he ſhall ſirſi ſubſcribe to 
all the articles of religion agreed upon in convocation in the 
year 1562, which only. concern the confe/ſun of the true chrifhzes 


faith and the dloctrine of the ſacraments. ſ. 


3. And by Can. 3H. No perſon ſhall be received into 
the miniſtry, except be ſhall firſt ſubſcribe to theſe articles 
following: Mi 

(1) That the king's majeſty, under God, is. "the only 
ſupreme governor of this realm, and of all other his, high- 
neſs's Cominions and countries, as well in all ſpiritual or 
eccleſiaſtical things or cauſes, as temporal; and that no 
foreign prince, perſon, prelate, ſtate or potentate hath, 
or ought to have any juriſdiction, power, ſuperiority, 
preheminence or authority , ceclehiaſtical or ſpiritual, with- 
in bis majeſty”. ſaid realms, dominjons, and countries. 

(2) That the book of common prayer, aad.of  order- 
ing of biſhops, prieſls, and deacons, containeth in it 
nothing contrary to the word of, God, and that it may 
tawfully be ufed, and that he hyzaſelf will uſe the form in 
the ſaid book preſcribed in publick prayer, and ee, 
{tration of the facraments, and none ather, 

(3) That he alloweth the book of articles of relig ion 
agreed upon by the archbiſhops and biſhops of. both pro- 
vinces, and the whole clergy, in the convocation holden 
at London, in the year our Lord God one thouſand five 
hundred fixty and two; and that he acknowledgeth all 
and every the articles therein contained, being in number 
nine and thirty, beſi des the + ratification to be- n 
to the word of God. 

Which fubſcriptionz as it ſeemeth by the ſame and the 
following canon, muſt be before the biſhop himſelf. 

And for the avoiding of all ambiguitics, ſuch perſon 
ſhall ſubſcribe in this form .and order of words, ſetting 
down both his, chriſtian and ſirname, viz. IN. N. do 
« willingly and ex animo OR, ts thele three articles, 

© above 
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«© above mentioned, ant to all things that are contained 
% in them.“ Can 36. . | 

And if any biſhop ſhall ordain any, except he ſhall 
firſt have ſo ſubſcribed ; he ſhall be ſuſpended from giving 
of orders for the ſpace of twelve months. Can. 36. 


II. Ferm and manner of ordaining deacons. 


1. The ordination (as well of deacons as of miniſters) 


ſhall be performed in the time of divine ſervice, in the pre- 


ſence not only of the archdeacon, but of the dean and 
two prebendaries at the leaſt, or (if they ſhall happen by 
any lawful cauſe to be let or hindred) in the preſence of 
four other grave perſons, being maſters of arts at the leaſt, 
and allowed for publick preachers. Can. 31. 
And by the ſtatute of the 21 H. 8. c. 13. for plurali- 
ties; it is alledged as one reaſon why a biſhop may retain 
ſix chaplains, becauſe he muſt occupy fix chaplains at the 
giving of orders. /. 24. 

However, in practice, a leſs number than is required 
cither- by the ſaid ſtatute or by the aforeſaid canon, is 
ſometimes admitted; and this (as it is faid) by virtue of 
the:rubrick'in the office of ordination, which directeth 
that the biſhops teith the priefts preſent ſhall lay their hands up- 
on tht perſons to be ordained; implying, as is ſuppoſed, that 
if there are but two prielfs preſent, it ſufficeth by this 
rubrick, which is eſtabliſhed by the act of parliament of 


the 13 & 14 C. 2. But the words do not ſeem ſo much 


to be reſtrictive of the number before required, as di- 
rectory what that number as by law before required in this 
reſpect ſhall do. | 

2. And at the time of ordination, the biſhop ſhall ſay 
unto the people, Brethren, if there be any of you, who 
knoweth any impediment, or notable crime, in any of 
theſe perſons preſented to be ordered deacons, for the 
which he''o9Ught not to be admitted to that office; let him 
come forth in the name of God, and ſhew what the crime. 
or-impediment is. Form of ordination. 


And if any great crime or impediment be objected, the 


biſhop ſhall ſurceaſe from ordering that perſon, until 


ſuch ihne as the party accuſed ſhall be found clear of that 


crime. J. 1 
3. And before the goſpe], the biſhop ſitting in his 


chair, ſhall cauſe the ſaid oaths of allegiance and ſupre- 


macy to be (again) miniftred unto every of them that are 
to be ordered. Form of ordin. 1 IU. . 8. 
. D 3 4. Then 
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4. Then the biſhop, laying his hands ſeverally upon 
the head of every one of them, humbly kneeling before 
him, ſhall ſay, “ Take thou authority to execute the of- 
& fice of a deacon in the church of God committed unto 
© thee; in the name of the Father, and of the Son, and 
« of the Holy Ghoſt. Amen.” 

Then ſh:! the biſhop deliver to every one of them the 
new teſtament, ſaying, “ Take thou authority to read the 
„ goſpel in the church of God, and to preach the ſame, 
„if -hou be thereto licenſed by the biſhop himſelf.“ 
Form of ordin. | 

Finally, it muſt be declared unto the deacon, that 
he muſt continue in that once of a deacon the ſpace 
of a whole year (except for reaſonable cauſcs it ſhall 
otherwiſe ſeem good unto the b:thop), to the intent 
he may be perfect, and well expert in the this apper- 
tiining to the eccleſiaſtical adm1niſtration z in executing 
whereof, if he be found faithful and diligent, he may be 
admitted by his divcclan to the order of prieſthood. 
Form of ordin. | 


VII. Ferm and manner of ordaining prieſts. 


1. Cen. 32 The office of a deacon being a ſtep or de- 
grce to the miniſtry, -ccording to the judgment at the an- 
cient fathers and che practice of the primitive church, we 
do ordain and appoint, that hercafter no biſhop ſhall 
make any perſon, of what qualities or gifts ſoever, a 
deacon and a miniſter both together upon one day; but 
the order in that behalf preſcribed in the book of making 
and confecrating biſhops pricſts and deacons, be ftricily 
obſerved. Not that always ex very deacon ihoutd be kept 
tom the miniſtry for a whole year, when the biſhop ſhall 
tind good cautc to the contrary z but that there being now 
four times app pointed in every year for the ordination ef 
deacons and ininifters, there may ever be ſome time of 
trial of their behaviour in the office of deacon, before they 
be admitted to tne order of prietthood, 

. At tn ume dor: 4 natioan, the biſhop ſhall ſay unto 
the people: Good people theſe are they whom we pur- 
poſe, God WONG, to receive this day unto the holy - 
fice of prieſthood: fur after due examination, we find not 
to the Contrary but that they be lawfully called to their 
function and miniitry, and that they be Pertons meet ſor 
the ſame, But yet if there be any of you, who knowet! 
a.) .Mp24:me, t, or a0tad's crims in ally of them, for. 
. de 
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the which he ought not to be received into this holy 
miniſtry, let him come forth in the name of God, and 
ſhew what the crime or impediment is. 

And if any great crime or impediment be objected, the 
biſhop ſhall ſurceaſe from ordering that perſon, until ſuch 
time as the party accuted ſhall be found clear of that crime. 
Form of ardin. 

3. Then the biſhop, ſitting in his chair, ſhall miniſter 
to every one of them the oaths aforeſaid of allegiance and 
ſupremacy. Id. 1 V. c 8. 

4. Then the bithop, with the prigſis preſent, ſhail lay 
their hands ſeverally upon the head of every one that re- 
ceiveth tne order of prieſthood z the receivers humbly 
kneeling upon their knees, and the biſhop ſaying, “ Re- 
% ceive the Holy Ghoſt for the office and work of a prieſt 
ce in the church of God, now committed unto thee by 
ce the impoſition of our hands: Whote fins thou doſt for- 
&« give, they are forgiven; and whoſe fins thou doſt re- 
6 tain, they are retained. And be thou a faithful dif- 
% penſer of the word of God, and of his holy ſacra- 
« ments: In the name of the Father, and of the Son, 
% and of the Holy Ghoſt.” 

Then the bithop thall deliver to every one of them 
kneeling, the Bible into his hand, ſaying, “ Lake thou 
authority to preach the word of Gd, and to miniſter 
5 the holy ſacraments in the congregation, where thou 
% ſhalt be lawfully appointed thereunto.“ 


Vith the, pries preſent] By Can. 35. They who aſſiſt 
the biſhop in laying on of hands, ſhall! be of the cathe- 
dra] church, if they may be conveniently had, or other 
ſufficient preachers of the ſame dioceſe, to the number of 
three at the leait, 


VIII. Fees: for ordination, 


1. By a conſtitution of archbiſhop Stratford: For any 
letters of orders, the biſhops clerks or ſecretaries ſhall not 
receive above 6d; and for the fealing of ſuch letters, or 
to the marſhals of the biſhop*s hauſe for admittance, to por- 
ters, hojtiaries, or ſhavers, nothing ſhall be paid: on pain 
of rendring double within a month; and for default 
thereof, the offender, if he is a clerk beneficed, ſha!l be 
ſuſpended from his office and benehce ; if he is not be- 
neficed, or a lay perſon, he {hall be prohibited from the 
Entrance of the church till he comply. Lind. 222. 

D 4 41arſhals 
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Marſpal;] They who govern the hall and inner parts of 
the houſe. Lind. 222. 


Hoſtiaries] Lindwood underſſandeth this word to ſignify 
the ſame as o/ltarizs, or perſons appointed to keep the. doors, 
and the word janitores (porters) next atoregoing to fignify 
thoſe who keep the gates; whereas more properly, it ſeem- 
eth that janitores (or porters) doth expreſs both of theſe ; 
and that the word he/iarij (as Dr Gibſon obſerveth) doth 
denote thoſe perſons who prepared the ho/? : tor there is in 
the Roman pontifical a rubrick in the ordination of prieſts, 
that the biſhop ſhall deliver to the perſon to be ordained, 


the cup with wine and water, and the paten laid upon it 


with the hoſt, the biſhoy ſaying unto him, Take thou 
authority to offer ſacrifice to God, and to celebrate maſs 
as well for the living as for the dead, in the name of God. 


Gil}. 153. 


Shavers] Whoſe office was to ſhave the crowns of per- 
ſons to be ordained. Lindw. 222. 

2. And by Can. 135. No+fee or money ſhall be received 
either by the archbiſhop or any biſhop or ſuffragan, either 
directly or indireQly, for admitting any perſon into ſacred 
orders; nor ſhell any other perſon or perſons under the 
ſaid archbiſhop biſhop or ſuffragan, for parchment, writ- 
ing, wax, ſealing, or any other reſpect thereunto appertain- 


ing, take above 10 ſh: under ſuch pains as are already by 
law preſcribed, 


Or any other reſpeft thereunto appertaining above 
10 /þh.) It is not lawful, ſaith John de Athon, to give 
any thing to the notary performing the duty of his of- 
tice in the act of ordination ; nevertheleſs he ſays, it is 
otherwiſe as to that notary or regiſter who writes letters 
teſtimonial for thoſe that are ordained, fer his juſt ſa— 
lary, or ſomewhat more for his extraordinary trouble; 
altho* this may more ſecurely be given voluntarily, with- 
out a preceding compact. Otho. De ſcrutin ordin. v. Scrip- 
tura. Athon. 16. | 

And fome of the modern conſtitutions abroad agreeing 
to the reaſonableneſs of this, have by way of reſtraint 
upon the ofhcer, fixed the fee of writing and the other 
particulars, in like manner as this canon and the forego- 
ing conſtitution of archbiſhop Stratford have done in o. 
church. For the letters tefimontal of ordination are no 
part of the ordination, but only taken aiterwards for the 
ſecurity of the perſon ordained ; and therefore the ſame 
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f Bl '/obn de Aibon, in the place abovementioned ſays, It is 
ſafe (not, neceſſary) for the perſons ordained, to have with 
them the ſaid writing or letters teſtimonial of ordination, 


* under the biſhop's ſc, containing the names of the per- 
0 = ſon ordaiving and of the perſon ordained, and the taking 
5 ot ſuch orders, and the time and place of ordination, and 
8 the like, G1 /. 154. 5 

by 

20 IX. Simoniacal promotien to orders. 

yy ; By the 31 El. c. 6. / any perſon ſhall receive or take any. 
.? IR money fee reward vr any other profit direftly or indiretily, or 
it ſhall take any promiſe ag» cement covenant bond or other allur- 
8 ance to receive or have any money fee reward or any other 


"& profit directly or indirect y, either to himſelf or to any other of 
is friends, (all ordinary and lawful fees only excepted,) for 
er to procure the ordaining or making of any miniſter, or giv- 


r- ing of any orders, or licence to preach ; he ſhall forfeit 401, 
= and the perſon jo corruptly exrdained 101 ; and if at any time 
ed within ſeven years next after ſuch corrupt entering into the mi- 
er niſtry or recciviug of orders, he ſhall accept any benefice or pro- 
ed motion eccleſiaſtical, the ſame ſhall be void immediately upon his 
he induction inveſliture or in/lallation,. and the patron. ſhall prefent 
bs or collate or diſpoſe of the ſame as if he were dead: one moiety 
Ne of which forfeitures to be te the king, and the other to him that 
by \ | ſhall ſue. . 10. 5 „ 
3 A. General office of deacens. 
m It appertaineth to the office of a deacon, in the church where 
oh he ſhall be appointed to ſerue, ta affift the prieſt in divine ſer- 
* vice, and ſpecially when he miniflreth the Holy communion, and 
5 to help him in the diſtribution thereof, and to read the holy ſcrip- 
a- tures, and homilies in the church; and ts inſiruct the youth 
: ö in the catechiſm ; in the abſence of the prieſt ts bapitze infants ; 
„and to preach if be be licenſed thereto by the biſhop himfelf 2 
'Þ- By And furthermore it is his office, where proviſion is ſo made, to 
ſearch for the ſi poor and iin potent people of the pariſh, and 
"s to intimate their eſtates names andyplaces where they dwell, uni 
Ins the curate ; that by his pt vj they may be relieved with 
er by the alms of the pariſhioners or others. Rubr. in the form of 
* ordin. | 4 | 
| 
no To off: the prieft in divine ſervice] Anciently, he offi- 
the ciated under the preſbyter, in {aying reſponſes, and re- 
me peating the confe ion, the creed, and the Lord's prayer 
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after him, and in ſuch other duties of the church as now 
properly belong to our pariſh clerks; who were hereto— 
fore real clerks, attending the pariſh prieſt in thoſe inſe- 
rior offices. Gu. 150. 


And ſpecially when Le miniſtreih the holy communion } But 
by the 13& 14 C. 2. c 4: No perſon ſhall preſume tu 
conſecrate the ſacrament of the Lord's ſupper, before ſuch 
time as he ſhall be ordained prieſt ; on pain of 1001], 
half to the king, and half to be equally divided between 
the poor of the pariſh where the oftence ſhall be commir- 
ted and him who ſhall ſue in any of his majeſty's courts 
of record; and to be diſab'ed from being admitied to 
the order of prieſt for one whole year then next following. 


/ 14. 
But this not to extend to foreigners or aliens of the 
foreign reformed churches allowed by the king. J. 15. 
Alſo, by the act of toler tion this ſhall not extend to 
qualified proteſtant diſſenting miniſters, 


And to read the be, ſcriptures) This power is expreſsly 
given to him in the act of ordination before mentioned. 


To ſearch for the jick, poor, and impotent] This is the 
moſt ancient duty of a deacon, and the immediate caute 
of the inſtitution of the order. This rule was made in 
England while the poor ſubſiſted chiefly by voluntary 
charities, and before the ſettlement of rates or other fix— 
ed and certain proviſions; purſuant to which proviſion, 
our Jaws have devolved that care upon the churchwardens 
and overſcers of the poor; which Jaſt office was created 
on purpoſe for that end. Gf. 159. 


And to intimate their eflates, names, and places where they 
dwell, unto the curate] | hat is, to the rector or vicar, who 
hath the care of ſouls. 


And' here it is obvious to remark the ambiguity cf 


the word curate, as was before obſerved of the word 
miniſter : ſometimes it expreſſeth the perſon, whether 
prieſt or deacon, who oificiateth under the rector or vicar, 
employed by him as his aſſiſtant, or to ſupply the place 
in his abſence ; ſometimes it denoteth the perton offciat- 
ing in general, whether he be rector, vicar, or afſiſtunt 
curate, or wholoever perſormeth the ſervice for that 
time : ſometimes it denoteth excluſively (as in this place) 
the rector, vicar, or perſon bencficed, who hath curam 
animarum. | 
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So far the office of a deacon is to be collected from 
the rubrick in the form of ordination, and iron the form 
it ſelf. And iralimuch as he is hereby permitted to bap— 
tize, to catecblize, to preach, to afhit un the admin ſtra- 
tion of 4be Los ſupper; fo alſo by parity of reaſon he 
hain uſed to folemnize matrimony, and to bury the dead. 
Ii aiſ. c. 14. : 

generah it ſcemeth, that he may perſorm all the 
other oaces in the liturgy, which a prieſt can do, except 
o cConſecrating the ſacrament of dhe Lord's ſupper (as 
hath been aid), and except allo the p:onouncing of the 
abſolution. 

Indeed it is not clear from the rubrick in the book of 
common prayer; Whether, or how far, a deacon is pro- 
hibiced thereby to pronouuce the abſolution. For altho' 
it is there dir-Cted, that the ſame ſhall be pronounced by 
the prieſti alone; yer the word [alone] in that place ſeemeth 
only to intend, that the people ſhall not pronounce the 
abſolu ion after th prieit, as they did the confe ſſion juſt 
before: and the Werd pie, throughout the rubrick, doth 
not ſeem to be „. erally appropriated to a perſon in 
picks orders 01; ly on the con'rary, almoit immediately 

after it is directed, tht the pricft fha l ſay the gloria patri, 

and then afterwards that tne prie/t hall lay the 8 rages 
alter the Lord's prayer Taki, by the way, in n t of 
the occaſional oftices are called by miſtake the id rrages 
after the creed, or the ſuffrages next uſter tbe creed), and 
it is not ſuppoſed that tneſe expteſhuns are t be under. 
ſtood of the prieſt alone, excluiive of a yeacon who may 
happen to perform the {ervice. And here alio we may 
obſerve the ambiguous ſignification of the word prieſt, as 
belore was Govlerved of the words minifier and wrate 

ſometimes it is underficod to fiznify a perſon in prielt's 
orders on'y; at other times, and etpeciatly in the rubrick, 
it is uſed to fig iy the perſon omclating whether he be 
in prieſt's or only in deacon's orders: and in general, the 
words prieſt, minifter, and curate ſeem indiſcriminately to 
be applied throughout the liturgy, to denote the clergy- 
man who is oficiating, wiacther he ve rector, vicar, aſliſt- 
ant curatv, prieſt, or deacon. 

Eut the argument to evince that the prieſt only, and 
not a ceacon, hath power to pronounce the abſolution, 
ſeemeth mot evidently to be deduced from the adds of 
orpunation before mentioned. o the deacon, it is laid; 

-1 axe thou authority to read the goſpel and to preach :” 
1 9 the priejt, it is ſaid, “Receive the Holy Ghoſt —— 
«© Whoſe 
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&« Whoſe fins thou doſt forgive, they are forgiven ; and 
& whole ſins thou doſt retain, they are retained,” 

Moreover; until a perſon is admitted to the order of 
prie{thood, he is not capable of any benefice or eccleſia- 
ſtical promotion. G24}. 145. 

And by the ſtatute of the 1 3 & 14 C. 2. c. 4. no per- 
ſon ſhall be capable to be admitted to any parſonage vica- 
rage bencfice or other eccletiattical promotion or dignity, | 
before he be ordained prieit : on pain of 1co/; half to 
the king, and half to be equally divided between the poor 
and the informer. . 14. 

Neither is a perſon that is merely a layman, or that is 
only a deacon, capabie of a danative for although .he 
who hath a donative may come into the ſame by lay do- 
nation, and not by admiſſion and inſtitution ; het his 
ſunction is ſpiritual. 1 . 344. 

So that he who is no more than a deacon, can on ly 
- ule his orders either as a Chaplain to ſome family, or as a 
curate to ſome prieſt, or as a lecturer without title: ſor 
the prebendaries of ſome prebends in cathedral and, .colle- 
giate churches, are to read lectures there, by the appoint- 
ment of the founders thereof, and may from thence be 
called lecturers; but theſe places are of the number of 
eccleſiaſtical promotions, to which, the incumbents are 
admitted by collation or inſtitution, of which a deacon 
as aforeſaid is not therefore capable; yet the king's pro- 
feſlor of the law within the univerſity of Oxford, may 
have and hold the prebend of Shipton within the cathe- 
dral church of Sarum, united and annexed tb the place 
of the ſame king's profeſſor for the time being, although 
that the (vid profeſſor be but a layman, OW: c. 14. 3 


& 14 C. 2. c. 4. / 29. 5 
XI. General office of priefts. 


A prieſt by his ordination receiveth authority to preach 
the word of God, and to coniecrate and adminiſter the 
holy communion, in the congregation where” he ſhall be 
Locally appointed thereunto. +: 

Yet notwithſtanding, by Can. 36. he may ne a 
without a licence either of the archbiſhop, or of the bi- 
ſhop of the dioceſe where be is placed, under their hands 
and ſeals; or of one of the two univerinics - under their 
ſeals likewiſe. - 

But a licence by the biſhop of: any dioceſe is ſufficient, 
altho' it be only to preach within his dioceſe ; the ſtatute 

not 
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not requiring any licence by the biſhop of the dioceſe 
where the church is. /7at/. c. 14. 

Dr. Watſon ſays, that if a perſon, who is a mere lay- 
man, be admitted and inſtituted to a beneſice with cure, 
and doth adminiſter the ſacrament, marry, and the like; 
theſe, and all other ſpiritual acts performed by him during 
the time he continues parſon in tact, are good; fo that 
the perſons baptized by him are not to be rebaptized, nor 
perſons married by him to. be married again, to ſatisfy the 
law. II aiſ. c. 14. Cro. El. 775. 


XII. Exbibiting letlers of orders. 


1. Can. 137. Every parſon, vicar, and curate, ſhall at 
the biſhop's firſt viſitation, or at the next viſitation, after 
his admiſſion, ſhew and exhibit unto him his letters of 
orders, to be by him either allowed, or (if there be juſt 
cauſe) diſallowed and rejected ; and being by him approved, 
to be ſigned by the regiſter ; the whole fees for which, to 


: be paid but once in the whole time of every biſhop, and 


afterwards but half the ſaid fees. | 

2. Arund. No curate fhall be admitted to officiate in 
another dioceſe, unleſs he bring with him his letters of or- 
ders.  Lindw. 48. 5 5 

3. Can. 39. No biſhop ſhall inſtitute any to a benchice, 
who hath been ordained by any other biſhop, except he firlt 
ſhew unto him his letters of orders. 5 | 

4. By the 4 H. 5. c. 13. If any perſon at the ſecond 
time of aſking his clergy, becauſe he is within orders, hath 
not there ready his letters of orders, or a certificate of 
his ordinary witnefling the ſame; the juſtices afore whom 
he is arraigned, ſhall give him a day to bring in his ſaid 
letters or certificate; and if he fail in ſo doing, he ſhall 
loſe the benefit of his clergy, as he ſhall do that is with- 
out orders. 8 


XIII. Archbiſhop Wake's directions to the biſhops of 


His province, in relation to orders. 


It is judged proper here to ſubjoin archbiſhop Jake's 
letter to the biſhops of the province of Canterbuty, dated 
June 5, 1916, which, altho' it concerneth other matters 
deſides thoſe of ordination, yet ſince the due conferring of 
orders appeateth to be the principal regard thereof it ſeem- 
eth beſt to inſert the ſame intire in this place; and to te- 
fer to it here at large from thoſe other titles, unto which it 


| hath ſome relation, 


AS 
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As to its authority, it is certain (as hath been obſerved 
before) that in tſelf it hath not the force of Jaw, nor 15 it 
ſo intended, or to be of any binding obligation to the 
church, further than the archbilhops and biſhops from 
time to time ſhall judge expedient; I mean, as to thoſe 


parts of it which only concern matters that the law hath 


left indefinite, and diſcretionary in the archbiſhops and 
bilhops. Other parts thereof are only inforcements of 
what was the Jaw oi the church before and thoſe, with- 
ou doubt, are of perpetual obligatiop; not by the autho- 
rity of theſe injunctions, but by virtue of the laws upon 
which they are founded. 


My very good lord, 


Being by the providence of God called to the metropo- 
litical ſce of this province, I thought it incumbent upon 
me to conſult as many of my brethren the biſhops of the 
ſame province, as were here met together during this ſeſ- 
ſion of parliament, in what manner we might beſt employ 
that authority which the eccleſiaſtical laws now in force, 
and the cuſtom and laws of this realm, have vetted in us, 
for the honour ot God, and for the edification of his church, 
co mmi ted o our charge: And upon ſerious conſideration 
of this matter, we all of us agreed in he ſame opinion 
that we ſhould, by the bleſſing of God upon our honeſt 
endeavours, in ſome ineaſure promote theſe good ends, by 
taking care (as much as in us het?) that no unworthy 
perſons might hereatter be admitted into the ſacred miniſtry 
of the church: nor any be allowed to ſerve as curates, but 
ſuch as ſhould appear to be duly qualified for ſuch an em- 
pioy; and that all who officiated in the room of any abſent 
miniſters, ſhould reſide upon the cures which they under- 
took to ſupply ;' and be aſcertained of a ſuitable recom- 
pence for their labours. 


In purſuance of thoſe reſolutions, to which we unani- 
mouſly agreed, I do now very earneſtly recommend to 

ou; 

(I) That you require of every perſyn u deſires to be ad- 
emitted to holy orders, that he ſinify to you his name and place 
of ahede, and tranſmit to you. his... teſitmontal, and a certi, gate 
of bis age duly atteſted, with the title upon which he is "to be 
01 4amed at leaſt twenty ways before the time of ordination z an ud 
that he appear on Mednejuay, or at farthejt on Thurjday in 
ember-week, in order to his examination. 


(II 


/ 
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(II) That if you ſhall rejef any perſon, who applies for holy 
orders, upon the account of immorality proved againſt him, yo 
ſignify the name of the per ſon: fo rejected. with the reaſon of your 
rejefting hum, to me, within one month; that ſo I may acquaint 
the rest of my ſuffragans wity the caje of ſuch rejected per jon 
"before the? next ordinution. 

III) That you adinit net any perſon to holy orders, who 
having 1efided any conſiderable time cut of the univerſity, does 
not fend to you, with his teſtimonial, a certificate ſigned by the 
mini/ier, and other cyedible inhabitants of the pariſh where he 
fo reſided, expreſſing that notice was given in the church, in 
time of divine ſervice, on ſome ſunday, at leaſt a month before 
the day of ordination, of bis intention to offer himſelf to be or- 
dained at ſuch a time; to the end that any perſon who knows 
any impediment, or notable crime, for which he ought not to be 
ordained, may have ofj91 tunity to make his objections againſt 
him. 

(IV) That you admit not letters icſtimonial, on any occaſion 
whatſoever, unleſs it be therein expreſſed, for what particular 
end and act gu ſuch letters are granted ; nor unleſs it be declared 
by thoſe who fhall hign them, tout they have perſonally known 
the life and behaviour of the perjon for the time by them certt - 
fied; and do believe in their cauſcience, that he is qualified for 
that order, office, or employment, to which he defires to be ad- 
nutted. 

(V) That in all teflimonials jen: from any college or hall, in 
either of the univerſities, you expect that they be ſigned, as well 


fuch college or hall, or in his abſence, the newt perſon under ſuch 
governor, with the dean, or reader of divinity, and the tutor 
ef the perſon to whom the teſtimonial is gr anted, ( ſuch tutor being 
in the college, and ſuch perſon being under the degree of maſter of 
arts,) do ſubſcribe thetr names. 

(VI) That you admit net any perſon to Holy orders upon let- 
ters dimiſſory, unleſs they are granted by the biſhop himſelf, or 
guardian of the ſpiritualties ſede vacante ; nor unleſs it be -ex- 
preſſed in ſuch letters, that he who grants them, has fully ſatis= 
fied himſe If of the title and converſation of the perſon ta whom 
the litter 13 granted. 

(VII) That you make diligent inquiry concerning curates in 
your dioceſe, and proceed to eccleſiaſtical cenſures again thaje 
Who ſhall preſume to ſerve cures without being ff t duly i. 'cenſed 
tDoreunta; as alſo againſt all ſuch incumbents wha ſhall receive 
and employ them, without firfl obtaining fuch licence. 


ub, removes from any ether diocaſt, ta ſerve as a curate in 
yours, 


as ſealed; and that among the perſons /ixning, the governor of 


(VUL) That you do not by any means admit of any minifter, 
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yours, without teſtimony of the biſhop of that diaceſe, or ordinary 
of the peculiar juriſdiction from whence he comes, in writing, 
of his honeſiy, ability, and conformity to the eccic/iaſtical laws 


of the church of England. 


(IX) That you do not allow any miniſter to ſerve more than 
one church or chapel in one day, except that chapel be a member 
of the pariſh church, or united thereunto ; and unleſs the ſaid 
church or chapel where ſuch a minijter fhall ſerve in two places, 
be not able in your judgment to maintain a curate. 

(X) That in the inſirument of licence granted to any curate, 
you appoint him a ſuffictent ſalary, according to the power veſted 
in you by the laws of the church, and the particular direction 
of a late aft of parliament for the better maintenance of curates. 

(XI) That in licences to be granted to perſons to ſerve any 
cure, you cauſe to be inſerted, after the mention of the particu- 
lar cure provided for by ſuch licences, 4 clauſe to this eſſect [ or 
in any other pariſh within the dioceſe, to which ſuch cu- 
rate ſhall remove with the conſent of the biſhop. ] 

(XII) That you take care, as much as piſſible, that whoſoever 
is admitted to ſerve any cure, do reſide in the pariſh where he 
is to ſerve ; eſpecially in livings that are able to ſupport a reſident 
curate : and where that cannot be done, that they do at leaſt re- 
ſide fo near to the place, that they may conveniently perform all 


their duties both in the church and pariſh, 


Theſe, my lord, were the orders and reſolutions, to 
which we all agreed; and which I do hereby tranſmit to 
you; deſiring you to communicate thein to the clergy of 

our dioceſe with an aſſurance that you are reſolved, by 
the grace of God, to direct your practice in theſe particu- 
lars agreeably thereunto. Ard ſo commending you to 
the bleſſing of God in theſe, and all your other pious en- 
deavours, for the ſervice of his church, I heartily remain, 


my very good lord, 
your truly affectionate brother, 
W. Cant. 


(1) That you require of every perſon, &c.] By this firſt ar- 
ticle fix things are required: viz, 

(1) That be fegnify to you his name and place of abode] It 
may be ſo ordered, that this ſhali be ſet forth in the teſti- 
monial, or title or both; but it feemeth rather, that by 


this article a diſtinct inſtrument is required for the ſignifi- 
cation thereof. 
(2) 
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(2) And tranſmit to you his telimonial] According to the 
24th canon, and the fourth and fifth articles of theſe di- 
rections. 


(3) And a certificate of his age duly attefled] That is, 


from the regiſter book, under the hands of the miniſter 


and churchwardens of the pariſh where he was baptized ; 
or, where that cannot be had, by other ſufficient teſti- 
mony. 

(4) Hith the title uponwhich be is to be ordained] Accord- 
ing to the tenor oi the thirty third canon before mentioned. 


(5) At leaſi twenty days before the time of ordination] By 


the canons aforeſaid, the title and teſtimonial are required 
to be exhibited at the time of ordination : but by theſe 
directions, they are to be tranſmitted for ſo long time be- 
fore, as that there may be opportunity to make ipqui! y, 
if needful, into any of the particulars therein contained. 


(6) And that he appear on Wedneſday, or at fartheſt on 
Thurſday in ember-week] This is agreeable to the canon 
law before mentioned out of Lindwood, th.t he ſhall 
appe-r on the fourth day before the ordination. 

(II) That if you ſhall rejef? c.] This ſecond article, 
of ſignifying the names of perſons rejected for immorality 
to the archbiſhop, is a prudent caution z and was not 
provided for before by any law. 

(III) That you admit not any perſon Sc.] This article, 
concerning notice to be given in the church, is alſo a rea- 
lonable proviſion, and agreeable to foreign practice (as 


hath been obſerved) althu* not particularly injoined by 


any law of our church. 

In the preſent directions, as delivered by the arch- 
biſhops of late years, there is an alteration in this article : 
Inſtead of the expreſſion, that the miniſter and others 
ſhall certify ** that notice was given in the church of his 
intention to offer himſelf to be ordained at ſuch a time, 
© to the end that any perſon who knows any impediment or nota- 
«© ble crime, for the which he ought nat to be 6rdained, may 
* have opportunity to make his objections againſt him,“ (that 
is, to the biſhop, as it ſeemeth ;) it now runs, that they 
ſhall certify * that ſuch notice was given, and that upon 


« ſuch notice given no objeftions have come to their knowledge, 


* for the which he ought not to be ordained,” (which imolies 
the objections to be notified to the perſons. ligniag the 


| certificate. ) , 


Voi. III. F (AY) - 
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(IV) That you admit not letters teſtimonial Sc.] This and ti 
the next article concerning ti ſtimon als, are ſupplementary tc 
to the thirty fourth canon; and for their obligation do ni 

| depend on theſe injunctions, and not on any fixed law; WM ra 
and therefore may be varied from time to time, as the 
| archbiſhops and biſh-55ps ſhall ſee cauſe, V 

(V) That in all teſlimonialt ſent from any college Sc.] By of 
the canon, the common /ea/ only of the college was re- Wt ac 
quired, which indeed of it ſelf (as in all other bodies ch 
corporate) doth imply a conſent of the major part of the ye 


ſociety: This article doth further require a quorum (as it 
were); namely, that of the faid major part, the head of ll fa 


the college, the dean, and the tutor, be three; and the in 
ſame to appear by the ſubſcription of their names. So in 
that ordinarily it ſeemeth to be in the power of any one EX 
of thoſe three, to prohibit any perſon of their college from ne 
being ordained ; which thing perhaps may require ſome pl 
farther conſideration. And it is much to the honour of Fl Vi 
the univerſities, that for ſo long time there have been no ſu 
inſtances of the abuſe of this power, ut 
| (VI) That you admit not any perſon inis holy orders upon 
| letters dimiſſory Sc.] The article concerning letters di- the 
| miſſory, is only an admonition to put in due execution, Han 
what was the law of the church betore. re 
(VII) That you make diligent inquiry concerning curates in lic 


your dioceſe who ſhall preſume te ſerve cures without being f 
duly licenſed] The ſubſtance of this article, concerning the 
licenſing of curates, was injoined before by ſeveral canons lat 
of the church, 
(VIII) That you d not. ly any means admit of any miniſter, Wi ®" 
who removes from another dioceſe, to ſerde as a curote in your's ils: 
without teſtimony of the biſhop of that dicceſe, of his hong, . | 
ability, Sc.] This article concerning curates bringing 
teſtimonials from other dioceſes, is nearly in the words of ref 
the forty eighth canon. | 
In the preſent rules, inftead of the word hane/ly (which 7% 
is taken from the canon), are inſerted the words good life. 0107 


(IX) That you do not allow any minifler to /c be more than beh, 
one church or chapel in ene day] TI bis article allo is in the the 
words of the forty eighth canon. $07) 

(X) That in the inſtrument of licence granted to any curat? leet 

Jo! appoint him a ſufficient ſalary, according to the power weſted fair 
in you by the laws of the church] There ſeemeth to be no an 
particular law cf the church, by which any certain ſum is on! 


limited for the ſtipend of curates in general, but ſuch as 
are obſolete and inefictual by resſon oi the great altera- 
tion 
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tion in the value of money. But the ordinary may refuſe 
to licenſe the curate, unleſs the incumbent ſhall in his 
nomination and appointment promiſe to pay unto the cu- 
rate ſuch a certain annual ſum, 


And the particular direction of a late af of parliament] 


Which act is that of the 12 A. „. 2.c. 12. for thecurates 


of non- reſidents only; by which the ordinary hath power, 
according to the value of the living and the difficulty of 
the cure, to appoint a ſalary not exceeding fifty pounds a 
car, nor leſs than twenty. 
(XI) The clauſe to be inſerted in the licence, that the 
ſame ſhall ſerve for any other pariſh within the dioceſe, is not 
injoined by any expreſs law, but is very reaſonable, being 


imended for the benefit of curates, that having been once 


examined and approved by the ordinary, they ſhall not 
need to be at the expence of a new licence for any other 
place unto which they ſhall remove within the dio: eſe. — 
Which clauſe is omitted out of the preſent directions, 
ſuppoſing it perhaps to be unneceſlary, in a matter the 
utility whereof is ſelf-evident. 

(XII) This article concerning the curate's reſidence within 
the par iſh, is agreeable to the ancient laws of the church: 


and if the curate ſhall not comply with the ordinary's di- 


rections therein, the ſaid ordinary may withdraw his 


licence. 


To theſe directions, two others have been ſubjoined of 
lat: years: ä 

ONE is, That you be very cautious in accepting reſignations; 
and endeavour, with the utmoſt care, by every legal method, to 


guard againſt corrupt and ſimoniacal preſentations to benefices, — 
| his ſeemeth to be intended to counteract the purpoſe of 


bonds of reſignation ; for if the biſhop will not accept, the 
reſignation is ineffectual, 


The OTHrEn is, That your clergy be required to wear their 


a proper habits, preſerving always an evident and decent diſtiuc- 


tian from the laity in their apparel ; and to ſhew, in their whole 


_ ocbaviour, that ſeriouſneſs gravity and prudence, which becomes 


their funtlion ; abſtaining from all unſuitable company and di- 
Verſions, — The word canonical, with reſpect to the habit, 
ſeems here to have been purpoſely omitted; fince no cer- 
tain ſtandard of dreſs can be conveniently limited by any 
canon or other law ; and therefore general directions can 
only be applicable in ſuch caſes, 


E 2 Upon 
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Uros the whole, with reſpect to the matter before us, 
whilſt theſe directions continue to be the rule in practice, | 
there are theſe five inſtruments to be tranſmitted to the Ml þrr 
biſhop, at leaſt twenty days before the time of ordination, Ine 
by every perſon deſiring to be ordained; viz. 195 

Firſt, a ſignification of his name and place of abode. the 

Secondly, a certificate of publication having been made 
in the church, of his deſign to enter into holy orders. 

Thirdly, letters teſtimonial of his good life and beha. 


viour. th: 
Fourthly, certificate of his age, | /þa 
Fifthly, the title upon which he is to be ordained, ten 


And moreover, if he comes for prieſt's orders, he mut 
exhibit to the biſhop his letters of orders for deacen. | 


ME 

Form of a title for orders, 1 

? 8 5 n beh 
There is no particular form of a title preſcribed by any Wil 5. 


canon, or other law: that which is moſt uſual and ap- "_ 
proved ſeemeth to be as followeth. 


| 

To the right reverend father in God Richard lord biſhop if L 
London. 

Theſe are to certify your lordſhip, that J A. B. rector (ot, | 

vicar] of —— in the county of „ and your lord. bon 


ſhip's dioceſe of Londen. do hereby nominate and appeit Wil (+. 
C. D. to perform the office of a curate in my church of - ge 
aforeſaid, and do promiſe to allow him the yearly ſum of —— i 5: 
for his maintenance in the ſame, and to continue him to officiat * 
in my ſaid church until he ſball be otherwiſe provided of jon: an. 
eccleſraſtical preferment, unleſs by fault by him committed h ed 
hall be lawfully removed from the ſame. And I do ſolemn; Wh th; 
declare, that I do not fraudulently give this certificate on; ME me 


| intitle the ſaid C. D. to receive holy orders, but with a ri. it | 
- intention to employ him in my ſaid church according to what ll a; 
| before expreſſed. Mitneſs my hand this day o d It 
i the year of our Lord = If 
| wh 
Form of a teſtimonial for orders. ſhe 

the 


b The canon and the ſtatute before mentioned, evident 
| make a diſtinction between the teſtimonial for deacon's, ll <1 
and the teſtimonial for prieſt's orders. In purſuance Þ'y 
whereof, for deacon's arders, no more by the canon ſeem- Fen 


: eth to be required than ais: NW 
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If it is from a college ; 


ice, We the maſler and ſell;ws 0 college in do 
the hereby te/lify, that A. B. whoſe life and behaviour we have 
on, Ml brown for the ſpace of three years now laſt paſjl, is a perſon of 

ee tife and converſation. Given under the ſeal of our college, 


the -——— day of in the year of our Lord 
5 If it is not from a college; 
has " whorſe names and ſeals are bereunt: ſet, do hereby teſtify, 


1 A. B. whoſe life and behavieur we have known for i 

ſpace aſ three years now laſt pal, is a perſon of good liſe and 

tenve ſation. Given under our hands and ſeals the day 

nut WM — in he year of our Lord 
But ſomething more is required in the teſtimonial for 

priejPs ordets by the aforelaid ſtatute of the 13 El. c. 12. 

as thus: 
e an hereby teſlify, that A. B. whoſe life and 


behaviour we have known for the ſpace of three years now laſt 


any Wi at, is a perſon of good and honeſt life and converſation, and 
ab. #r:/-//e:b the do mine expreſſed in the articles of religion agreed 


un by the ar.h1 1 s and biſhops of both provinces, and the 
ue clergy in the convocation Helden at London in the year of our 
2? 3 WR Lord ane thoujand five hundred and ſiæiy two. Given under Cc. 
ot, 
lord. 
point 


— — 


But by the aforeſaid directions of - archbiſhop Yate, 
ſomewhat furiher is required in the teſtimonial both for 
deacon's and for prieſt's orders; namely, (1) that the 
ſame do expreſs for what particular end and defign it is 
granted; and (2) that the perfons ſigning the ſame do 
declare therein, that they have perſonally known the life 
and behaviour of the perſon for the time by them certifi- 
ed; and (3) that they do believe in their conſcience, 
that he is qualified for that order, office, or employ- 
ment, to which he deſires to be admitted; and (4) that 
it the teſtimonial is from a college, it be figned as well 
as leated by the particular members of the college therein 
ſpecified. 

It doch not appear to have been clearly underſtood, 
what the intention was in directing that the teſtimonial 
ſhould expreſs for what particular end and dcfign it is granted: 
the cauſes uſually alledged are, that it is a man's duty 
to bear witneſs to the truth; that the party hath requeſt- 


rctatl 
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ent!) 


on ed ſuch teſtimonial; and that they are willing to com- 
ance Þ'y with ſuch requeſt : But theſe (ſuch as they are) are 
ſeem - N Zeneral reaſons, and do not at all exprels the ſpecial end 


and deſign of granting ſuch a particular teſtimonial. 
E 3 However, 
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However, the uſual form of a teſtimonial, according tg 
Mr Econ, is to this effect: 


To all chriſtian people to whom theſe preſents ſhall come. 

Whereas piety and humanity do oblige us ts bear witnch ty 
the truth; and whereas A. B. bachelor of arts, hath reque/led 
Gur lilies teflimonial of his laudable liſe and probity of manner; 
to be granted to him: Ie being wiling to comply with his I 
jul a requeſt, ds teſtify by thoſe preſents, that the aforcjuid 
A. B. having been perſona ly known to us for the jpoce of 
three years luft paſt hath led bis life pronſly, ſoberly, and ho- 
neſt y); hath diligently afplicd himſcif is his fludies ; and hath 
not (ſo jar as we know) ever held, written, or laught any 
thing, but what the church of England approves of and main- 
tains; and moreover we think him worthy (if it ſhall jo ſeem 
good to thoſe whom it may concern) to be promoted to the hal 
order of deacon (or priefl.) In witneſs whereof we hav 
hereunto ſct our hands, the day of in the yeor 


of our Lord 


Or thus (according to Dr. Grey) : 


To the right reverend father in God Richard lord ju of 
Lincoiu. 

Ii bercas A. B. of colloge in deſiring to he 
admitled to the holy order of deacon (or, priejt,) hath requit- 
ed our letters teſlimanial of his laudable life and integrity «ef 
manners te be granted io him; Me whoje names are under 
written do teſtiſy by theſe preſents, that the aforeſaid A. B. 
fer three years laſt paſt, of cur 'perjonal knowledge, hath lid 
21s life pronfly foberly and honeſtly, bath dilgently applied him- 
feif to the jludy of good learning, and, hath net (fa far as 
we know) held or publiſbed any thine but what the church 
of England approves of and maintains; and marecuver ut 
think him worthy to be admitted to the haly order of dea- 
con, (or, prieft.) In witneſs whereof we have hereunto ſubs 
ſeribed our names, the Gay of in the year of out 
Lord 8 | 

But in order to accommodate the ſame more ſtrictly to 
the aforeſaid canon, ſtatute, and directions of archbiſhop 
ale; perhaps the form might be more regularly thus: 

To the wt reverend father in God Charles lord biſhop if 
Cariifle. | 

Il hertas gur beloved in Chr:i/t, A. B. bachelor of arts, 
bath declered unto us his intention of offering himſelf a can- 
maate for the holy arder of deacon ; and for that end hath re- 
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nuch our letters teſtimonial of his good and honeft life and 
rerſation and other due qualifications, to be granted to him; 
le, whoſe names and ſeals are hereunto ſet, do tgſtiſy oy theſe 
preſents, that We have perſonally known the life aud behaviour 
of the aforeſaid A. B. for the ſpace of three years now laſt paſt; 
wid that he tath, during the ſaid time, been a perſon of good 
and honeft life and converſation ; and that he profeſſeth the 
lect ine exprefed in the articles of religion agreed upon by the 
archbiſhsps and bifhops of both provinces, and the whole clergy 
'n the conwication holden at London, in the year of our Lord 
cre thouſand five hundred and fixty-two: And we do believe 
in our conſciences, that the jaid A. B. is qualified to be admit- 
e (if it ſpall jo pleaſe your lordſhip) to the Holy order of deacon 
or, riet). Given under our hands and ſeals the day 


* 


of = in the year ¶ our Lord 


Hath declared unto us his intention of offering himſelf a can- 
didate fer the holy order of deacon] This, according to the 
archbithop's directions, ſeemeth to expreſs the particular 
end and deſign for Which the teſtimonial is granted. 


That we have perſonally known the life and behaviour &c.] 
And not by way of recital, ee life and behaviour we have 
ſaoton, or having been perſona iy known unto us, or the like; 
for the archbiſhop's directions in this caſe do require a 
politive declaration. 


And that he hath during the ſaid time been a perſon of 
gad and Hane life and converſation] This is required b 
the canon and the ſtatute atoregoing: And herein the 


perſons ſigning the teſtimoniæl do undertake for his be- 
havieur. ; 


Aud that he profeſſeth the dofirine &c.] Herein they un- 


dertake for his orthodoxy: and this by the ſtatute aforeſaid 
is required to be peremptory and expreſs; and not, /o 


far as we know, or the like; for it is poſſible they may not 


have uſed the proper means of information. 


And we do believe in our conſcience; &c.] In order to the 
forming of which belief, ſome fort of previous examina- 
tion of the party, by the perſons ſigning the teſtimonial, 
Icemeth to be implied: And herein they undertake for 
bis learning. Whereas, before ; for deacon's orders, they 
did only take upon them, the knowledge of his behaviour ; 
tor priefi's orders, of his behaviour and orthodoxy ; but 
now, for both, by theſe directions, they are to take upon 
them the knowledge of his behaviour, othodoxy, and learn- 
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ing: Altho' this laſt is moſt properly the biſhop's pro- 
vince; and not at all the leſs fo, notwithſtanding ſuch 
teſtimonial, 


Organ, See Church. 
Ornaments of the church. See Church. 


Occulatoꝛv. 


HE ofculatory, was a tablet or board, with the 
picture of Chriſt, or the bleſſed virgin, or ſome 
other of the ſaints, which after the confecration of the 
elements in the cuchariſt, the prieſt firſt kiſſed himlelf, 
and then delivered ic to the people for the ſame purpoſe. 


—_— _ —c A. 


Oſtiary. 


On is one of the five inferior orders in the 
Roman caurch ; whoſe otfice it is, to keep the doots 
of the church, and to toll the bell, G1. gg. 


Overſeers of a will. See (als. 
Oxford, See Colleges. 


Pall. 


HE pall, pallium epiſcopale, is a hood of white 

lamb's wool, to be worn as doctors hoods upon 
the ſhoulders, with four crofles woven into it. And 
this pal ium epiſcopale is the arms belonging to the ſee 
of Canterbury. God. 23. 1 Warn. 45. 


Pannage. 


998 =p? 


70 


ach 


ONS 


Pannage. 


he NNAGE, faſnage (perhaps from paſco, to feed), 
is the fruit of trees which the ſwine or other cattle 
feed upon in the woods; as acorns, crabs, maſt of beech, 
cheſnuts, and other nuts and fruits of trees in the woods: 
which is treated of under the title T thes, 

S. metimes alſo pannage is ufed to ſignify the money 
which is paid for the pannage it ſelf, 


Papiſt, See Poperp. 


Paraphernalia. 


A from xa præter, and en dog, 


are the woman's apparel, jewels, and other things, 


which in the life time of her huſband ſhe wore as the 


ornaments of her perſon, to be allowed at the diſcretion of 
the court, according to the quality of her and her huſband. 
Law or! Teſt. 383 

Which is treated of under tie title Mills. 


—— —— — — 


Pardon. 


1. IT ſeemeth to have been always agreed, that the 

king's pardon will diſcharge any ſuit in the ſpiritual 
court ex officio: alſo it ſeems to be ſettled at this day, 
that it will likewiſe diſcharge any ſuit in ſuch court ad in— 
ſtantiam partis pro reformatione morum or ſalute anime, 
as for defamation, or laying violent hands on a clerk, or 
ſuch like; for ſuch fuits are in truth the ſuits of the king, 
tho? proſecuted by the party. 2 Haw. 394- 

2. Alſo, it ſeems to be agreed, that if the time to 
which ſuch pardon hath relation, be prior to the award 
of coſts to the party, it ſhall diſcharge them: And it 
ſeems to be the general tenor of the books, that though it 
ve ſubſequent to the award of the coſts, yet if it be prior 

to 
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Bardon. 


to the taxation of them, it ihall diſcharge them, becauſe no- 
thing appears in certain to be due for coits, before they 
are taxed, id. 

3. Alſo, if a perſon be impriſoned on a writ de excom- 
municato capiendo, for his contumacy in not paying coſts, 
and afterwards the king pardons al] contempts, it ſeems 
that he ſhall be diſcharged of ſuch impriſonment, without 
any ſcire facias againſt the party; becauſe it is grounded 
on the contempt, which is wholly pardoned : and the par- 
ty muſt begin anew to compel a payment of the coſts. 2 
Haw. 394- 

4+ But it ſeems agreed, that a pardon ſhall not diſcharge 
a ſuit in the ſpiritual court, any more than in a temporal, 
for a matter of intereſt or property in the plaintiff; as for 
tithes, legacies, matrimonial contracts, and ſuch like. 
Alſo it is agreed, that after coſts are taxed in a ſuit in 
ſuch court at the proſęcution of the party, whether for a 
matter of private intereſt, or pro reformatione morum or 
ſalute animæ, as for defamation, or the like, they ſhall not 
be diſcharged by a ſubſequent pardon. 74. 

5. A perſon admitted to the benefit of clergy, is not to 
be deprived in the ſpiritual court, for the crime for which 
he hath had his clergy. For a pardon frees the party from 
all ſubſequent puniſhment, and conſequently from depri- 
vation. 2 Haw. 364. 

6. By the ſtatute of the 20 G. 2. c. 52. (which is the 
laſt act of general pardon) all contempts in the eccleſia— 
{tical court in matters of correction are pardoned ; but 
not in Cauſes which have been commenced ior matters of 
right, 


Parith. 


4. T firſt there were no parochial diviſions of cures 

here in England, as there are now. For the bi- 
ſhops and their clergy lived in common; and bgfore that 
the number of chriſtians was much increaſed, the bithops 
ſent out their clergy to preach to the people, as they 
ſaw occaſion, But after the inhabitants had generally 
embraced chriſtianity, this itinerant and occaſional going 
from place to place, was found very inconvenient, becaule 


of the conſtant offices that were to be adminiſtered, 35 
the 


Parilh. 


the people not knowing to whom they ſhould reſort for 
ſpiritual offices and directions. Hereupon the bounds of 
parochial cures were found neceſſary 40 be ſettled here, by 
thoſe biſnops who were the great inſtruments of convert- 
We the nation from the Saxon idolatry. At firſt they 
made uſe of any old Britiſh chu: ches that were left ſtand- 
ing; and aſterwards from time to time in ſucceſſive ages, 
churches were built and endowed by lords of manors and 
others, tor the uſe of the inhabitants of their ſeveral ma- 
nors or diſtricts, and conſequently parochial bounds affixed 
thereunto. 1 dz. 88, 89. 

And it was this which gave a primary title to the pa- 
tronage of laymen; and which alſo oftentimes made the 
bounds of a pariſh commenſurate to the extent of a manor, 
Ken. [mpropr. 5, 6, 7. | 

Many of our writers have aſcribed the firſt inſtitution 
of pariſhes in England to archbiſhop Honorius, about the 
year 636; wherein they built all on the authority of arch- 
biſhop Parker. But Mr. Selden ſeems rightly to under- 
{tand the expreſſion provinciem ſuam in parochias diviſit, of 
dividing his province into new dzoceſes; and this ſenſe is 
juſtified by the author of the defence of pluralities. The 
like diſtinction of pariſhes which now obtains, could ne- 
ver be the model of Honorius, nor the work of any one 
age. Some rural churches there were, and ſome limits 
preſcribed for the rights and profits of them. But the 
reduction of the whole country into the fame formal li- 
mitations was gradually advanced, being the work of 
many generations, Flowever at the firſt foundation of 
parochial churches (owing ſometimes to the ſole piety of 
the biſhop, but generally to the lord of the manor) they 
were but few and confequently at a great diſtance : ſo as 
the number of pariſhes depending on that of churches, 
the parochial bounds were at firlt much larger, and by 


degrees contracted. For as the country grew more po- 


pulous, and perſons more devout, ſeveral other churches 
were founded within the extent of the former, and then 
a new parochial circuit was allotted in proportion to the 
new church, and the manor or eſtate of the founder of it. 
Thus certainly began the increaſe of pariſhes, when one 
too large and diffuſe for the reſort of all inhabitants to 
the one church, was by the addition of ſome one or more 
new churches cantoned into more limited divifions. This 
was ſuch an abatement to the revenue of the old churches, 
that complaint was made of it in the time of Edward the 
confeſſor: 6% Now (Gy they) there be three or four 
« churches, 
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6c -CHUTENEs, where.in former times there was but one; 
& and ſo the tithes and profits of the prieſts are much di 
& miniſhed.” Ken. Par. Ant. 586, 587. 

And now, the ſettling the bounds of pariſhes depends 
upon ancient and immemorial cuſtom. For they have not 
been limited by any act of pariiament, nor ſet forth by ſpe. 
cial commitlioners ; but have been eſtabliſhed, as. the cir- 
cumſtances of times and Hhlaces and perſons did happen, to 
make them greater of eflſer. 1 Still, 243 

In ſome places pariſhes ſeem to intertere, when ſome 


place in the middle of another pariſh belongs to one that 


is diſtant; but that hath generally happened by an uniy 
of poſſeſſion, when the lord of a manor wes at the charge 
to erect a new church, and make a diſtinct parith of his 

own demeſnes, ſome of which lay in the compaſs of ano- 
their pariſh. 1 Still. 244. 

But now care is taken (or ought to be) by annual per- 
ambulations to preſerve thoſe bounds of parithes, which 
have been long ſettled by cuitom. 1 Srl. 24 

2. By a conftitution of archbiſhop MHinchelſey; the pa- 
riſhioners ſhall find at their own Charge banners for the ro- 
gations. Lind. 252. 

And upon the account of perambulations being per- 
formed in rogation week, the rogation days were ancient— 
ly called gange-days : from the Saxon gan or gangan, to 
go. 

H. 37 & 38 El. Goodday and Michell. Treſpaſs for 
breaking his cloſe, and for breaking down two gates, 
and three perches of hedge. The defendant juſtifies; 
ior that the ſaid cloſe was in the pariſh of Rudham, and 
that all the pariſhioners there for time immemorial had 
uſed to go over the ſaid cloſe upon their perambulation 
in rogation week; and becauſe the plaintiff ſtopped the 
two gates and obſtructed three perches of hedge in tte 
ſaid way, the defendant being one of the pariſhioners 
broke them down. And by the court; It is not to be 
doubted but that pariſhioners may well juſtify the going 
over any man's land in the perambulation, according to 
their uſage, and abate all nuſances in their way. Cre. 
Elix. 441. 

In the perambulation of a pariſh, no refreſhment can 
be claimed by the pariſhioners, as due of right from any 
houſe or lands in virtue of cuſtom. The making good 
ſuch a right oa that foot, hath been twice attempted in 
the ſpiritual courts ; but in both ca! es, prohibitions were 
granted, and the cuſtom declared to be againſt law oo 

realen, 


Pariſh. 


reaſon, Gilſ. 213. 2 RolPs Rep. 259. 2 Lev. 163. 
3 Keb. 60g. 

Theſe perambulations (tho' of great uſe in order to pre- 
ſerve the bounds of pariſhes) were in the times of po— 
pery accompanied with great abuſes; viz. with feaſtings 
and with ſuperſtition; being performed in the nature of 
proceſſions, with banners, hand bells, lights, ſtaying at 
croſſes, and the like. And therefore when preceſſions were 
forbidden, the uſeful and innocent part of perambulations 
was retained, in the injunctions of queen Elizabeth; 
wherein it was required, that for the retuining of the 
perambulation of the circuits of pariſhes, the people 
ſhould once in the year, at the time accuſtomed, with 
the curate and the ſubſtantial men of the pariſh, walk 
about the pariſhes, as they were accuſtomed, and at 
their return to the church make their common prayers. 
And the curate in their ſaid common perambulations, was 
at certain convenient places to admoniſh the people, to 
give thanks to God (in the beholding of his benefits), and 
for the increaſe and abundance of his fruits upon the 
face of the earth; with the ſaying of the 103d pſalm. 
At which time alſo the ſaid miniſter was required, to 
inculcate theſe or ſuch like ſentences, Cusſed be he which 
tranſlateth the bounds and dolles of his neighbour ; or ſuch 
other order of prayers, as ſhould be lawfully appointed. 
Gibſ. 213. 

But the ſuperſtitions here laboured againſt, were not 
ſo eaſily ſuppreſſed; as may be gathered from the endea- 
vours uſed to ſuppreſs them ſo late as the time of arch- 
bilkop Grindal : And now, fince that hath been long ef- 
fected, it were to be wiſhed, that perambulations were 
held more regularly and frequently than now they are; 
to the end the limits of pariſhes may be the better kept up 
and aſcertained. G1. 213. 

3. The bounds of pariſhes, though coming in queſtion 
in a ſpiritual matter, ſhall be tried in the temporal court, 
This is a maxim, in which all the books of commen law 
are unanimous; altho* our provincial conſtitutions do 
mention the bounds of pariſhes, amongſt the matters 
which merely belong to the eccleſiaſtical court, and can- 
not belong to any other. // 212. 

And in the 14 C. when a prohibition was prayed to 
the ſpiritual court, for procecding to determine a caſe 
of tithes, the right to which depended on the lands ly- 
ing in this or that v; it was denied by the whole 
court of king's bench, who declared, that the bounds of 


2 Vills 
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vills are triable in the eccleſiaſtical court. Gi. 213. 
hut this was between two ns pciſens, the . 
tor and vicar. 2 Koll's Abr. 

And in the caſe of Jes and ieh, H. 15 Car. If the 
bounds of a village in a pariſh come in queſtion in the 
eccleſiaſtical court, in a ſuit between the parſon impro- 
priate and the vicar of the ſame pariſh, as if the vicar 
claim all the tithes within the village of D within the 
pariſh, and the parſon all the tithes ia the reſidue of the 
pariſh, and the queſtion between them is, whether cer- 
(e lands, whereof the vicar claims the tithe, be within 
the village of D or not; yet inaſmuch as it is between 
ſpiritual perſons, viz. between the parſon and vicar, al- 
tho' the parſon be a layman, and the parſonage appropri- 
ate a tay ſee, yet it ſhall be tried in the eccleſiaſtical court. 
And in this caſte the prohibition was denied. 2 Noll's 
Abr. 312. | 

And by the 17 G. 2. c. 37. it is enacted, that where 
there ſhall be any diſpute, in what pariſh or place, im- 
proved waſtes and drained and improved marſh lands lie, 
and ought to be rated ; the occupiers of ſuch Jands, or 
houſes built thereon, tithes arifing therefrom, mines 
therein, and ſaleable underwocds, ſhall be rated to the 
relief of the poor and to all other pariſh rates within ſuch 
pariſh and place which lies neareſt to ſuch lands: and 
if on application to the officers of ſuch pariſh or place to 
have the ſame aſſeſſed, any diſpute ſhall ariſe ; the juſtices 
of the peace at the next ſeſſions after ſuch application 
made, and after notice given to the officers of the ſeveral 
pariſhes and places adjuining to ſuch lands, and to all 
others intereſted therein, may hear and determine the ſame 
on the appeal of any perſon intereſted, and may cauſe the 
ſame to be equally aſſeſſed; whoſe determination therein 
ſhall be final. But this ſhall not determine the boundaries 
of any pariſh or place, other than for the purpoſe of rating 
ſuch Jands to the relief of the poor, and other parochial 
rates. / 1, 2 


And by Lag & 3 Ed. 6. c. 13. Every perſon who 


ſhall have any beaſts or other cattle tithable, depaſturing 
in any waſte or common, whereof the pariſh is not cer- 
tainly known, ſhall pay the tithes thereof where the 
owner of the cattle dwells, / 3. 
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ONIFACE. We do decree, that the offices for 
B bely water be conferred upon poor clerks. Lind. 142. 
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For the underſtanding of which conſtitution, it is to 


be obſerved, that pariſh clerks were heretofore real clerks; 
of whom every miniſter had at leaſt one, to aſſiſt under 
him, in the celebration ct divine offices; and for his bet- 
ter maintenance, the profits of the office of aquebajalus 
(who was an aſſiſtant to the miniſter in carrying the 
holy water) were annexed unto the office of the pariſh 
clerk by this conſtitution : ſo as, in after times, agueba- 
jalus was only another name for the clerk officiating un- 


der the chief miniſter. 


2. Can.g1. And the ſaid clerk ſhall be twenty years 
of age at the leaſt; known to the parſon, vicar, or mi- 
niſter, to be of honeſt converſation, and ſufficient for his 
reading, writing, and alſo for his competent {kill in ſing⸗ 
ing (if it may be). 

. All incumbents once had the right of nomination 
of the pariſh clerks, by the common law and cuſtom of 
the realm. Gi. 214. 

And by the aforeſaid conſtitution of archbiſhop Boni- 
Becauſe differences do ſometimes ariſe between 
rectors and vicars and their pariſhioners, about the con— 
ferring of ſuch offices, we do decree, that the fame rec- 
tors and vicars, whom it more particularly concerneth to 
know who are fit for ſuch offices, ſh+ll endeavour to place 
ſuch clerks in the aforefaid offices, who according to their 


judgment are ſkilled and able to ſerve them agrecably in 


the divine admimRration, and who will be obedient to 
their commands, 

And by Can. 91. NM pariſh clerk upon any vacation ſhall 
be choſen within the city of London or elſewhere, but by the 
parſan or vicar z or where there is no parjon or vicar, by the 
mmiſter of that place for the time being: which choice ſhall 
te ſignified by the ſaid miniſter vicar or fparſon, to the pa- 
riſhioners the next ſunday following in the time of divine 


ſervice. 


Since the makiog of which canon, the rigbt of put- 
ting in the pariſh clerk hath often been conteſted be- 
tween incumbents and pariſhioners, and prohibitions 
prayed, and always obtained, to the ſpiritual court for 
maintaining the authority of the canon in favour of the 
incumbent, 


His qualifi- 
Cation. 


How to be ap- 
pointed, 


low to be ad- 
mitted. 
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incumbent, againſt the plea of cuſtom in behalf of the 
pariſhioners. *Gilf. 214. 

Thus, E. 8 Ju. Candi and Plomer. The pariſhioners 
of the pariſh of St Alphage in Canterburv, did preſcribe 
to have the election of their pariſh clerk, and by the 
canon the election of che clerk is given to the vicar : J: 
was adjudged in this caſe, that the preſcription ſhould be 
preferred before the canon ; and a prohibition was award- 
ed accordingly. Hughes 275. 

T. 21 Ja. Fermyn's caſe. Jermyn, rector of the pariſh 
of St. Katherine's in Coleman ſtreet, and Hammond as 
clerk there, ſued in the ſpiritual court to have the faid 
clerk eftabliſhed there, being placed there by the parſon 
according to ihe late canon; where the pariſhioners diſ- 
turbed him upon a pretence of a cuſtom to place the 
clerk there by the election of their veſtry. And upon 
this ſurmiſe of a cuſtom, the churchwardens and pari- 
ſhioners prayed a prohibition; and after divers motions, 
a prohibition was granted: for they held that it was a 
good cuſtom, and that the canon cannot take it away, 
Cro. Ja 670. 

4. Pariſh clerks after having been duly choſen and 
appointed, are uſually licenſed by the ordinary. 7e. 
204. 

And when they are licenſed, they are ſworn to obey 
the miniſter. Jahn, 205. 

And if a parith clerk hath been uſed time out of mind to 
be choſen by the veſtry, and after admitted and ſworn be- 
fore the archdeacon, and he refuſe to ſwear ſuch pariſh 
clerk ſo elected, but admitteth another choſen by the par- 
ſon; a writ may be awarded to him commanding him to 
ſwear him. 2 Roll's Abr. 234. Liner. Mandamus H. 3. 

3 Bac. Abr. 531. 

And in the caſe of XK. and Fenchman, official of the 
conſiſtory court of the biſhop of London, a mandamus 
was granted, to admi: one Robert I rott to the _— of 
pariſh clerk of Clerkenwell, being elected by the pariſh; | 
being ſhewn that the official had uſually admitted to 
that office. 3 Bac. Ar. 531. 

By the aforeſaid connitution of archbiſhop Boniface; 
if the pariſhioners ſhall malicioufly withhold the accuſtomed 
alms from the aquæbajalus, they ſhall be earne/liy admon iel 
ts reuder the ſame ; and if need be, ſhall be compelled by eccie- 
fra/tical cenſure. 


Au, 


wi — FF 22 8. 
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Alms] By which word we may underſtand, that ſuch 
clerks cannot claim any thing by way of a certain allow- 
ance or endowment by reaſon of their office of aguezbajalus : 
But their ſuſtentation ought to be collected and levied ac- 
| cording to the manner and cuſtom of the country, Lindi. 
143 

Aecuſtomed alms] For this cuſtom ought to be conſider- 
| ed according to the manner anciently obſerved ; which 
alſo, inaſmuch as it concerneth the increaſe of divine 
worſhip, ought not to be changed at pleaſure : but here- 
unto the pariſhioners may be compelled by the biſhop. 
Lindw. 143. 

And cuſtom of this kind is good and laudable, that 
every maſter of a family (for inſtance) on every Lord's 
| day give to the clerk bearing the holy water ſomewhat 
according to the exigency of his condition; and that on 
chriſtmas day he have of every houſe one loaf of bread, 
and a certain number of eggs at eaſter, and in the au- 
tumn certain ſheaves. Alt that may be called a laudable 
cuſtom, where ſuch clerk every quarter of the year re- 
ceiveth ſomething in certain in money for his ſuſtenance, 
which ought to be collected and levied in the whole pa- 
riſn. For ſuch lauGable cuſtom is to be obſerved ; and 
to this the pariſkioners ought to be compelled : for hav- 
ing paid the ſame for fo long a time, it ſhall be pre- 
ſumed that at firſt they voluntarily bound themſelves 
thercunto, Lindw. 143. 


Aumoniſbed] Not only by the miniſters, but alſo and 


| more eſpecially by the ordinary of the place, Lindw. 143, 


By eccliſiaſtical cenſure} Of which there are three kinds: 
ſuſpenſion, excommunication, and interdict. Lindw. 143. 

And by Can. 91. The ſaid clerks hall have and receive 
their ancient wages, without fraud or diminution, either at 
the hands of the churchwardens, at ſuch times as hath been 
accuſlomed, or by their own collection, according to the moſt 


ancient cuſtom of every pariſh. 


Ancient wages] In caſe ſuch cuſtomary allowance is de- 


nied, the foregoing conſtitution, and the practice there- 
upon, direct where it is to be ſued for, viz. before the 
ordinary in his eccleſiaſtical court. That conſtitution 
(as we fee) calls thoſe wages accu/tomed alms; and in the 
regiſter there is a conſultation provided in a caſe of the 
ſame nature, for what the writ calls largitic charitativa 
las being originally a free gift), which by parity of rea- 

Yor, III. F ſon 


Pariſh Clerk. 


ſon may be fairly extended to the preſent cafe. Gig. 
21 

But by the common law ; If a pariſh clerk claim by 
cuſtom to have a certain quantity of bread at chriſtmas, 
of every inhabitant of the pariſh, or the like, and us 
for this in the ſpiritval court; a prohibition lieth. 2 Ro”; 
Abr. 289, 

M 3 An. Parker and Clarke. The clerk of a pariſh 
libelled againſt the churchwardens, ior ſo much mone 
due to him by cuſtom every year, and to be levied by 
them on the reſpective inhabitants in the ſaid paiiſh ; 
and after ſentence in the ſpiritu-l court, the defendants 
ſuggeſted for a prohibition, that there was no ſuch cu- 
ſtom as the plaintiff had ſet for h in his libel. lt was 
objected againit granting the prohibition, that it was now 
too late, becauſe it was after ſentence, eſpecially ſince the 
cuſtom was not denicd ; tor if it had, and that court had 
proceeded, then, and not before, it had been proper to 
move for a prohibition. But by Holt chief juſtice; it is 
never too late to move the king's bench for a prohibition, 
where the ſpiritual court had no original juriſdiction, as 
they had not in this caſe, becauſe a clerk of a pariſh is 
neither a ſpir:tual perſon, nor is this duty in demand ſpi- 
ritual, for it is founded on a cuſtom, and by conſe- 
quence triable at law; and therefore the clerk may 
have an action on the caſe againſt the churchwardens 
for neglecting to make a rate, and to levy it, or if it had 
been levied and not paid by them to the plaintiff. 6 Aud. 
252. 3 Saik, 87. 

H. 12 G. 2. Pitts and Evans. A prohibition was 
granted to a ſuit in the ſpiritual court by the cleik of St 
Magnus for 1s 4d afleſſed on the defendant's houſe art a 
veitry in 1672, to be paid to the pariſh clerk, For, by 
the court, he is a temporal officer; or if not, yet he 
could not ſue there for fuch a fate: for if it is due by 
cuſtom, he may maintain an umpſit; if not, a guantuin 
meruii, or a bill in equity. Strange 1108. * 


6. The 


* „ 


* But to ſue for ſo ſmall a matter, either at law or in equity, 
ſeems by no means eligible; as the 1emedy mult needs be 
abundantly worſe than the diſeafe. Why it might not be made 
reco1erable before juſtices of the peace in like manner as ima 
tithes, or in ſome other ealy and expeditious method, no fuf— 
ficient reaſon ſeems to have been aſſigned. Indeed, alter all, 

tue 


' Bariſh Clerk, 


6. The pariſh clerk ought to be deprived by him that 


placed him in his office ; and if he is unjuſtly deprived, a 


mandamus will lie to the churchwardens to reftore him: 
for the law looks upon him as an officer for life, and one 
that hath a freehold in his place, and not as a ſervant; 
and therefore will not ſuffer the ecclefiaſtical court to de- 
prive him, but only to correct him 'or any miſdemeanor 
by eccleſiaſtical cenſures. 3 Koll's Abr. 234. Gil}. 214. 
God. 192. | 

T. 13 G. Townſhend and Thorpe, The plaintiff declared 
in prohibition, that he was indicted for an atiault with 
intent to commit ſodomy, notwithſtanding which he was 
proceeded againſt in the ſpiritual court tor the ſame offence, 
and for drunkenneſs. Ihe defendant pleaded, that the 
plaintiff was a pariſh clerk, and that the ſuit there was not 
only to puniſh him for the incontinency, but alſo to de- 
prive him of his office. Demurrer thereupon. And as it 
was going to be argued, the court propoſed to ſtay till the 
indictment was tried; and it having been tried, and the 
defendant convicted and pilloried, the court, without or- 
dering the declaration to be amended, granted a conſulta- 
tion as to the proceeding to deprive, and confirmed tne 
prohibition as to any other puniſhment. They ſaid, he 
was an eccleſiaſtical officer as to every thing but his elec- 
tion. Str. 776. 

H. 6 G. 2. Peak and Bourne. The plaintiff declared 
in prohibition, that he was ſued in the ſpiritual court for 
executing the office of deputy pariſh clerk, without the 
licence of the ordinary. On demurrer, three points were 
made: 1. Whether a pariſh clerk be a temporal or a ſpi- 
ritual office, 2. Whether he can make a de uty. 3. 
Whether the licence of the ordinarv is requifice. It was 
argued three ſeveral times upon all the points, But the 
court in giving judgment iounded themſelves only upon 
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the manner of recovering this ſalary, diſſicult as it may be, is 
not the greateſt diſiculty; ter by the continual decreaſe in the 
value of money, almo!t nothing remains to be contended for. 
wo pence or three pence, or à like diminutive ſum, for each 
houſe, when theſe {alaries tirtt became ettablithei', and for a 
long time after, were of more real intrinſic worth, than ten 
times the ſame nominal ſums at preſent, and are decreaſing in 
value every day. Infomuch that unleis ſome other courle Hall 
be taken to bring this matter back wearer to the original tand- 
ard, very few perſons will be found who will accept the office, 

and many pariſhes already * b. me inurely deuitute. 
2 the 
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Parib Llerk. 


the laſt; as to which they zeld, that a licence was not 
neceſſary, and therefore gave judgment for the plaintiff in 
prohibittun, They ſaid the canon did not require it, and 
indeed it would he a transferring the right of appointment 
to all intents and purpoſes to the ordinary. As to the 
two other points, the court ſtrongly inclined that he was 
a temporal officer as to the er ght of his office; and that 
he might make a deputy. And as to the firſt, when the 
court were preſſed with their own authority in Townſhend 
and Thorpe, they ſaid it was a haſty opinion, into which 
they were tranſported by the cnorinity of the caſe. Sir. 

42. 
= T.35& 31 G. 2. Tant and Haaby. A motion was 
made tor a prohibition to the conſiſtory court of York, to 
ſtay their-proccedings againſt Tarrant the preſent pariſh 
cle k of St Oſith in York} which proceedings were there 
inſtituted at the inſtance of Haxby the deprived pariſh 
clerk, for the reſtoration of the taid Haxby. It was urg«d 
that the office is temporal; and therefore that the ſpiritual 
court hath no juriſdiction concerning his deprivation, 
This Haxby, they faid, was deprived by the parſon and 
the whole pariſh, for drunkenneſs during divine fervice, 
and other miſdemeanors: Whereupon, the parſon ap- 
pointed Tarrant in his room. Againſt whom, Haxby 
libelled in the conſiſtory court; where there was a moni- 
tion, and they were procceding to reſtore Haxoy. And 
all this was ſuggeſted, Upon which, a rule was granted 
to ſhew cauſe. And now cauſe was to have been thewn. 
But the counſel, being ſatisfied that it was too ſtrong 
againſt them, gave it up. And the rule for the prohibi- 
tion was made abiolute. Bur. Mansfield 367. 

H. 16G. 3. K. and Eraſmus Warren, clerk. In the 
laſt term cauſe was ſhewed againſt a mandamus to re- 
ſtore Miiliam Readjhaw to the office of pariſh clerk ot 
Hampſtead. It was ſtated, that the clerk was appointed 
by the miniſter : that he had fince become bankrupt, and 
had not obtained his certificate, That he had been guilty 
of many omiſſions in his office; was actually in priſon 
at the time of his amoval ; and had appointed a veputy 
who was totally unnt for the office. Againſt which, it 
was inſitted, that the office of pariſh clerk is a temporal 
oſſice during life: that the parſon cannot remove him : 
and that he bas a right to appeint a deputy. Lord 
lansfieit then ſaid, there was an application of this ſoft 
ina ctuſzof K and Proctor, AH. 15 C. 3. where the parſon 
removed a pariſh clerk appointed by the former W 

here 


Pariſh Clerk. 


There the right of amotion was in queſtion, and all 
agreed it muſt be ſomewhere, but that caſe was not de- 
cided. Lord Mansfield afked, what remedy is there in 
IV:{tminſter-hall to remove him? He certainly hath his 
office only during his good behaviour, But tho' the mi- 
nilter may have a power of removing him on a good and 
ſufficient cauſe, he can never be the ſole judge and re- 
move him at pleaſure, without being ſubject to the con- 
troul of this court. By Mr Juſtice 4/ton : as long as the 
clerk behaves himſelf wel he has a good right and title 

to continue in his office.], Therefore if the clergyman has 
any juſt cauſe for removing him, he ſhould ſtate it to the 
court, Accordingly, the court enlarged the rule to 
this term, that affidavits might be made on both ſides, of 
the cauſe and manner of amotion. And new on this day, 
upon reading the affidavits, Lord Mansfield ſaid, it was 
ſettled in the caſe of K. and Dr Aßbton, 28 G. 2. That a 
pariſh clerk is a temporal officer, and that the miniſter 
muſt ſhew ground for turning him out. Now in this 
caſe, there is no ſufficient reaſon aſſigned in the affidavits 
that have been read, upon which the court can exerciſe 
their judgment; nor is there any inſtance produced of any 
miſbehaviour of conſequence: thereiore the rule for a 
mandamus to reſtore him muſt be made abſolute, Cowper 
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Parochial Library. See Libzary. 


Parſon. 
ARSON, perſona, properly ſignifies the reQor of a 


pariſh church; becauſe during the time of his incum- 


beney he repreſents the church, and in the eye of the law 


ſullains the perſon thereof, as well in ſuing, as in being 
lued, in any action touching the ſame. God. 185. 

Parſon imparſonee (perſona imperſonata) is he that as 
lawful incumbent is in actual poſſeſſion of a pariſh church, 
and with whom the church is full, whether it be preſenta- 
tive or impropriate. 1 III. 300. | 
Phe law concerning parſons, as diſtin from vicars, 
is treated of under the title Appꝛopziation. 


4 Patriarch. 
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Exempt juriſdic- 
tions in general, 


Patriarch. 


Patriarch is the chief biſhop over ſeveral countries or 
provinces, as an arcab! ſhop is of ſeveral dioceſes; 
and hath ſeveral archbithops under him. God. 20. 


Patron, p tronage. Ste Adpowlon. 


I. Ti X EMP T juriſdictions are ſo called, not becauſe 


they are under no ordinary; but becauſe they are 


not under the ordinary of the dioceſe, but have one of 


Royal pecullars. 


Archbiſhops pe- 
cullars. 


Peculiars of bi- 


ſhops in another 
dioceic. 


tneir own, Theſe are therefore called peculiars, and are 
ot ſeveral] 2 1 Sl. 3 36. 

2. As, firlt, Royal pecuſiars; which are the king's 
free chapels, and are exempt from any juriſdiction but the 
king's, and therefore ſuch may be reſigned into the king's 
hands as their proper ordinary; either by ancient privi— 
lege, or inherent right. 1 Still. 337. Lindw. 125. 

| Peculiars or the archb! hops, excluſive of the biſhops 
and archdeacons ; wich ſprung from a privilege they had, 
to enjoy juriſdiction in ſuch places where their ſeats and 
poſieſſions were: and this was a privilege no way unfit or 
unreaſonable, where their palaces were, and they often» 
times repaired to them in perſon ; as anciently che arch- 
biſhops appear to bave done, by the multitude of letters 
dated from their ſeveral ſeats. . Gil}. 978. 

In theſe peculiars (which, within the province of Can- 
terbury, amount to more than a hundred, in the ſeveral 
dioceſes of London, Wincheſter, Rocheſter, Lincoln, 
Norwich, Oxford, and Chicheſter) juriſdiction is admi- 
niſtred by ſeveral commiſſaries; the chief of whom is the 
dean of the arches, for the thirteen peculiars within the 
City of London. And of theſe Lindwood obſerves, that 
their juriſdiction is archidiaconal. Gibf. 978. 

4. Peculiars of biſhops, excluſive of the juriſdiction of 
the biſhop: of the dioceſe in which they are ſituated. Of 
which ſort, the biſhop of London hath four pariſhes with- 
in the dioceſe of Lincoln; and every biſhop who bath a 
houſe in the dioceſe of another biſhop, may therein exer- 
Ciſe epiſcopal juriſdiction, And therefore Lindwood ſa s 
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the ſignification of brick is larger than that of dioceſe, 
becauſe a biſhoprick may extend into the dioceſe of ano- 
ther biſhop, by reaſon of a peculiar juriſ4.,Rtion which the 
biſhop of another dioceſe may have therein. Gi. 978. 

5. Peculiars of biſhops in their own dioceſe, excluſive 
of archidiacon-] juriſdiction. Of which, Lindwood writes 
thus : There are ſome churches, which altho* they be 
ſituate within the precincts of an archdeaconry, yet are 
not ſubject to the archdeacon ; ſuch as chu. ches regular 
of monks, canons, and other religious; ſo alſo if the 
archbiſhop hath reſerved ſpecially any churches to his own 
juri:2iction, fo as that within the fame the archdeacon 
ſhall exerciſe no juriſdiction ; as it is in many places, 
where the archbiſhops and bithops do exerciſe an imme- 
diate and peculiar juriſdiction, G71. 978. | 

As to the former of theſe, the juriſdiction over religious 
houſes ; the archdeacons were excluded from that by the 
ancient canon law, which determines, that archdeacons 
ſ..!] have no juriſdiction in monaſteries, but only by ge- 
neral or ſpecial cuſtom ; and if the archdeacon could not 
make out ſuch cuſtom, he was to be excluded from jurit- 
diction, becauſe he could not claim any authority of com- 
mon right. As to the other, namely, the exempting of 
particular pariſhes from archidiaconal juriſdiction; there 
ate not only many inſtances of ſuch exemptions in the 
eccleſiaſtical records, but the pariſhes themſelves con- 
tinue ſo exempt, and remain under the immediate juriſ- 
ciction of the archbiſhop, as in other places of the bithop. 
G:bf. 978. 

6. Peculiars of deans, deans and chapters, prebenda- 
rics, and the like; which are places wherein by ancient 
compolitions the biſhops have parted with their juriſdic- 
tion as ordinaries, to thole ſocieties; probably becauſe 
the poſſeſſions of the reſpective corporations, whether ſole 
or aggregate, lay chiefly in thoſe places: the right of 


which ſocicties was not original, but derived from the 


biſnop, and where the compoſitions are loſt, it depends 
upon preſcriptions Grbſ. 978. 1 Still. 337. 

H. 8 W. Robinſon and Godſalve. Upon motion for a 
prohibition to ſtay a ſuit in the biſhop's court, upon ſug- 
geſtion that the party lived within a peculiar archdeaconry; 
it was reſolved by the court, that where the archdeacon 
bath a peculiar juriſdiction, he is totally exempt from the 
power of the biſhop, and the bilhop cannot enter there 
and hold court; and in ſuch caſe, if the party who lives 
within the peculiar be ſued in the biſhop's court, a pro- 
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Peculiar. 


| hibition ſhall be granted: but if the archdeacon hath not 


f Monaſteries, 


a peculiar, then the biſhop and he have concurrent juriſ- 
diction, and the party may commence his ſuit, either in 
the archdeacon's court or the biſhop's, and he hath elec. 
tion to chuſe which he pleaſeth: and if he commence in 
the biſhop's court, no prohibition ſhall be granted ; for if 
it ſhould, it would confine the biſhop's court to determine 
nothing but appeals, and render it incapable of having 
any cauſes originally commenced there. L. Rm. 123. 
It ſeems to be true doctrine, that no exemptions grant- 
ed to perſons or bodies under the degree of biſhops, extend 
to a power of employing any biſhop they can procure, to 


perform for them fuch acts as are merely epiſcopal], unleſs 


ipecial words be found in their grants of exemption, im- 
powering and warranting them fo to do ; but that all ſuch 
acts are to be performed by the bifhop of the dioceſe with. 
in which they are fituated, after the exemption as much 
as before : Or, in other Words, that the exemptions in 
which no ſuch clauſe is found, are only exemptions from 
the exerciſe of ſuch powers, as the perfons or bodies are 
capable of exerciſing. I hus it is in granting letters di- 
miſſory (as bath been ſhewed before, in the title Oꝛdina- 
tion. And thus it ſeems to have been underſtood, in 
the act of contecratinz churches and churchyarcs, and 
— them when polluted; by a licence which we 
find the dean of Windſor had from the guardian of the 
fpiritualties of Sajiſbury, to employ any catholick biſhop 
to reconcile the cloyſter and yard of the faid free chapel, 
when wy had been polluted by the ſhedding of blood.— 
Gly. 97 
In the time of archbiſhop Winchelſey, upon an appeal 
to Rome, in a contreverſy concerning Pagham, a pecu- 
tiar of the archbiſhop of Canterbury it was ſaid, in the 
repreſentation to the pope, to be of Canterbury Aioceſe ; 
which was objected againtt in the exceptions on the other 
Ade, becauſe in truth and notoriety it is in the dioceſe of 
Chicheſter, Which was a juſt excepiion in point of form; 
becauſe the proper ſtyle of thoſe peculiars, as often as they 
are mentioned in any inftruments, is, of or in ſuch a dio- 
ceſe (namely, the dioceſe in which they are ſituated) and 
5 the peculiar and immediate juriſaiftion of the archbiſbop. 
11bſ, 
ines belonging to monaſteries; concerning 
which, it is enacted by the 31 71. 8. c. 13 that ſuch of 


the ate-monaſteries, :bbathies, priories, nunneries, col- 


leges 


Peculiar. 


peges, hoſpitals, houſes of friers, and other religious and 
eccleſiaſtical houſes and places, and all churches and cha- 
pels to them belonging, which before the diſſolution were 
exempted from the vifitation and other juriſdiction of the 
ordinary, ſhall from henceforth be within the juriſdiction 
and viſitation of the ordinary, within wheſe diocefe they 
are ſitua:e, or within the juriſdiction and viſitation of ſuch 
perſons as by the king thall be limited and appointed. 
23. 

: Soch exemptions were commonly granted at Rome, to 
thoſe who ſolicited for them; eſpecially to the larger mo- 
naſteries, and ſuch who had wealth enough to ſolicit pow- 
erfully: but the right of viſitation being of common right 
in the biſhop, the religious who had obtained ſuch exemp- 
tions, were liable to be cited, and were bound upon pain 
of contumacy, either to ſubmit to his viſitation, or to ex- 
hibit their bulls of exemption, to the end they might be 
viewed and examined, and the biſhop might fee of what 
authority and extent they were. And whereas this ſtatute 
velts a power in the king, to ſubject any of thoſe religious 
houſes which were heretofore made exempt, to ſuch juris- 
diction as he ſhould appoint, excluſive of the ordinary; 
there can be no doubt, but that the perſons who claim 
exemption from the viſitation of the ordinary in virtue of 
ſuch appointment, are obliged upon pain of ecclefiatticat 
cenſures (in like manner as the religious were) to ſubmit 
the evidences of their exemption to the examination of the 
ordinary; without which, it is impoſlible for him to know 
how far his authority extends. 6710 977. 

8. By the 25 H. 8. c. 19. All appeals to be had from 
places exempt, which heretofore, by reaſon of grants or 
liberties of ſuch places exempt, were to the biſhop or ſee 
of Rome, ſhall be to the king in chancery ; which ſhall 
be definitively determined by authority of the King's com- 
miſhon ; ſo that no archbiſhop or bithop {hall intermit or 
meddle with any ſuch appeals, otherwiſe than they might 
have done before the making of this act. . 6. 

9. By the 25 H. 8. c. 21. Viſitations of places exempt, 
which heretofore were viſited by the pope, ſhall not be by 
the archbiſhop of Canterbury; but in ſuch caſes, redrels 
vititation and confirmation ſhall be by the king, by com- 
miſſion under the great ſeal, 

And by the ſtatute of the 1 G. /. 2. c. 10. All dona- 
tives which have received or ſhall :cccive the augmenta- 
tion of the governors of queen Anne's bounty, ſhall there- 
by and from thenceforth become ſubject to the Junidiction 
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Of penance and 
commutation in 
general. 


Penance of di- 
vers kinds. 


HVenance. 


of the biſhop of the dioceſe : and that no prejudice may 
thercby.arile o the patrons of ſuch donatives, it is provi- 
ded, that no ſuch donative ſhall be fo augmented, with. 
out Ccoaient of the patron under his hand and ſeal. 


Joenance. 


1. DENANCE is an eccleſiaſtical puniſhment, uſed 
in the diſcipline of the church, which doth affect 
the body of the penitent; by which he is obliged to give 
a publick ſatisfaction to the church, thr the ſcandal he 
hath given by his evil example. So in the primitive times, 
they were to give teitimonies of their re{ormation, before 
they were re-admitted to partake of the mytteries of the 
chu!ch. In the cafe of inceſt, or incontinency, the fin- 
ner is uſually injoined to do a publick penance in the ca- 
thedral or parith church, or publick market, barelegged 
and bareheaded in a white ſheer, and to make an open 
confeſſion of his crime in a preſcribed form of words; 
which is augmented or moderated according to the quality 
of the fault, and the diſcretion of the judge. So in ſmall- 
er faults and ſcandals, a publick 1atisfaction or penance, 
as the judge {hall decree, is to be made before the miniſter, 
churchwardens, or tome of the pariſhioners, refpect being 
had to the quality of the offence, and circumtitances of 
the tact ; as in che caſe of defamation, or laying violent 
bands on a miniſter, or the like. God. Aprend. 18. 

And as theſe cenſures may be moderated by the judge's 
diſcretion, according to the nature of the offence; ſo allo 
they may be totally altered by a commutation of penance : 
and this hath been the ancient privilege of the eccleſiaſti- 
cal judge, to admit that an oblation of a ſum of money 
for pious uſcs ſhall be accepted in ſatisfaction of publick 
penance. Id. 19. 

But penance muſt be firſt injoined, before there can be 
a commutation; or otherwiſe it is a commutation for no- 
thing. God. 89. 

2. Lindwood and other canoniſts mention three ſorts of 
penance ; | 

(1) Private; injoined by any prieſt in hearing confeſ- 
ſions. | 

(2) Publick ; injoined by the prieſt for any notorious 
crime, either with or without the biſhop's licence accord- 
ing to the cuſtom of the country. | (3) 
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(z) Solemn penance; concerning which it is ordained 
by a conſtitution of archbiſnop Peccham, as followeth : 
Whereas, according to th: ſ:cred canons, greater fins, 
ſuch as inceſt and the lihe, which by their ſcandal raiſe a 
clamour in the whole city, are to be chaſtiſed with ſolemn 
penance z yet ſuch pe:unce ſeemeth to be buried in obli- 
vion by the negligence of ſome, and the boldneſs of ſuch 
criminals is thereby increaſed ; we do ordain, that ſuch 
ſolemn pznance be tor the future impoſed, according to 
the canonical ſanctions. Lindw. 339. 

And this penance could be injoined by the biſhop only; 
and did con:inue for two, three, or more years, But in 
latter ages, for how many years ſoever this penance was 
inflicted, it was performed in Lent only. At the begin- 
ning of every Lent, during theſe years, the offender was 
formally turned out of the church ; the firſt year, by the 
biſhop ; the following year by the biſhop, or prieſt. On 
every Maunday I'nurſday, the offender was reconciled 
and abſolved, and received the facrament on Eafter-day, 
and on any other day til} Low Sunday : This was done 
either by the biſhop or prieſt. But the laſt final reconcilia- 
tion, or abſolution could be paſted regularly by none but 
the biſhop. And it is obſervable, that even down to 
Lindwood*s time, there was a notion prevailed, that this 
ſolemn penance could be done but once: If any man re- 
lapſed a{ter ſuch penance, he was to be thruſt into a mo- 
naſtery, or was not owned by the church ; or however 
ouzht not to be owned according to the ſtrictneſs of the 
canon: tho' there is reaſon to apprehend, that it was often 
otherwiſe in fact. And indeed this folemn penance was 
ſo rare in thoſe days, that all which hath been ſaid on this 
ſubje& was rather theory than practice, except perhaps in 
cale of hereſy. Johnſ. Pecch. 

3. Boniface. We do ordain, that laymen ſhall be com- 
pe:led by the ſentence of excommunication, to ſubmit to 
canonical penances, as well corporal as pecuniary, inflict- 
ed on them by their prelates. And they who hinder the 
lame from being performed, ſhall be coerced by the ſen- 
tences of interdict and excommunication. And if diſtreſſes 
ſhall be made on the prelates upon this account, the diſ- 


trainers ſhall be proceeded againſt by the like penaltics, 


Lindw. 321. 
Which corporal penances Lindwood ſpecifieth in divers 
inſtances ; as thruſting them into a monaſtery, branding, 


tultigation, impriſonment. Lindw. 321. 
Oth:b. 
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By ſtatute. 
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Otheb. We do decree, that the archdeacons for any | 


mortal and notorious crime, or from whence ſcandal may If 


ariſe, Hall not take money for the ſame of the offenders, oft 
but ſhall inflict upon them condign puniſhment, Aan. bo 
125 an 

Stratford. Decauſe the offender hath no dread of his OW 
fault, when money buys off the puniſhment: and the m: 
archdeacons, and their officials, and ſome that are their ho 
ſuperiors, when their ſubjects of the clergy or laity com- 
mit relapſes into adultery, fornication, or other notorious on 
exceſſes, do for the ſake of money remit that corporal . fo 
penance, which ſhould be inflicted for a terror to others la! 
and they who receive the money apply it to the uſe of 
themſelves, and not of the poor, or to pious uſes; which 
is the occaſion of grievous ſcandal, and ill example: 
Therefore we do ordain, that no money be in any wiſe 
received for notorious fin, in cafe the offender hath re. 
lapled more than twice; on pain of reſtoring double of 
what ſhall have been ſo received within one month after 
the receipt thereof, to be applied to the fabrick of the 
cathedral church; and of {uſpenſion ab officio, which 
they who receive the ſame, and do not reſtore double 
thereof within one month as aforeſaid, ſhall! ipſo facto 
incur. And in commutations of corporal penances for 
money {which we forbid to be made without great and 
urgent cauſe), e ordinaries of the places ſhall uſe fo 
much Sa" yay as not to lay ſuch grievous and exceſ- 
five publick corporal penances on offenders, as indirectly 
to force them to redeem the ſame with a large ſum of 
money. But ſuch commutations, when they thall tere- 
atter be thought fit to be made, ſhall be fo modeſt, that 
the receiver be not thought rapacious, nor the payer too 
much aggrieved; under the penalties before mentioned, 
Lindw. 223. 

4. By the ſtatute of Circumſpette agatis, 12 Ed. 1. 
Jl. 4. Ihe king to his judges ſendeth greeting: 'Uſe your 
ſelves circumſpectly concerning the biſhops and their 
clergy, not puniſhing them if they hold plea in court 
chriſtian of ſych things as be mere ſpiritual, that is to 
wit, of penance injoined by prelates for deadly fin, as 
fornication, adultery, and ſuch like; for the which, 
ſometimes corporal penance, and ſometimes pecuniary 1s 
injoined : in which cafes the ſpiritual judge ſhall have 
power to take knowledge, notwithſtanding the king's pro- 
hibition, 
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By the Natute of Articuli cleri, g Ed. 2. fl. 1. c. 2. 
If a prelate injoin a penance pecuniary to a'man for his 
ofencc, and it be demanded; the king's prohibition ſhall 


| hold place: But if prelates injoin a penance corporal, 


and they which be ſo puniſhed will redeem upon their 
own accord ſuch penances by money; it money be de- 
manded before a ſpiritual judge, the king's prohibition ſhall 
hold no place. | 

And by the ſame ſtatute, c. 3. If any lay violent hands 
on a clerk, the amends for the peace broken ſhal} be be- 
fore the king, and for the excommunication before a pre- 
late, that co: poral penance may be injoined; which if the 
offender will redeem of his own good will, by giving mo- 
ney to the prelate, or to the party grieved, it ſhall be re- 
quired before the prelate, and the king's prohibition ſhall 
uot lie. | | 

Before the preiate] It ſeems to be agreed by the canonifts, 
that archdeacons may not inflict pecuniary penalties, unlets 
warranted by preſcription. Gzb/. 1046. 

5. Dr. Ayliffe ſays, that anciently the commutation 
money was to be applied to the ule of the church, as fines 
in caſes of civil puniſhment are converted to the ule of the 
publick. Al. Par. 413. 

By ſeveral of the canons made in the time of queen 
Elizabeth, and in the year 1640, it was to be applied to 
pious and charitable uſes; and the Reformatio legum di- 
rected, that it {ſhould be to the uſe of the poor of the 
pariſh where the oftence was committed, or the offender 
dwelled. And there was to be no commutation at all, 
but for very weighty reaſons, and in Caſes very particular, 
And when commutation was made, it was to be with the 
privity and advice of the biſhop. In archbiſhop W hit- 
gift's regiſter we find that the commutation of penance, 
without the bithop's privity, was complained of in par- 
liament. And it was one of king //illiam's injunctions, 
tat commutation be not made, but by the expreſs order 
and direction of the biſhop himſelf declared in open court. 


Diſpoſal of the 
commutation 
moneys 


And by the canons of 1640, if in any caſe the chan- 


cellor, commiſſary, or official ſhould commu.e penance 


without the privity of the biſhop; he was at leaſt to give 
a juſt account yearly to the bilhop, of all commutation 
money in that year, on pain of one year's ſulpenſion. 
6150 1045. 

In the reign of queen Anne, this matter was taken into 
conſideration by the convocation, who made the {o'l»w- 
ing regulations; viz, —— That no commutation of pe- 
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nance be hereaf er accepted or allowed of, by any eccle. 
ſiaſtical judge, without an expreſs confent given in writ- 
ing by ihe biſhop of the dioceſe. or other ordinary hay- 
ing exempt juriſdiction; or by ſome perſon or perſons 
to be eſpecially deputed by them for tha purpoſe : and 
that all commutations, or preiended com g utations, ac- 
cepted or allowed otherwile than is hereby directed, be 
ipſo facto null and void. — And that no ſum of money, 
given or received to: any commutation of pen nce, or any 
part thereol, ſhall be diſpoſed of to an uſe, without the 
like conſent and direction in writing, of the biſhop, or 
other ordinary having exempt juriſdiction, if the cauſe 
hath been proſecuted in their courts; or of the archdea- 
con, if the cauſe hath been proſecuted in his court And 
all money received for commutation, purſuant to the fore- 
going directions, ſhall be diſpoſed of to pious and chari. 
table uſes, by the reſpective ordinaries above named :— 
Whereof at the leaſt one third part ſhall by them be dif. 
poſed of in the pariſh where the offenders dwell. And 
that a regilter be kept in every eccleſtaſticai court, of al 
iuch commutations, and of the particular uſes to which 
ſuch money hath been applied. And that the account ſo 
regiſtered, be every year laid before the biſhop, or other 
ordinary exempt having epiſcopal juriſdiction, in order 
to be audited by them. And that any eceleſiaſtical judge 
or officer offending in any of the premiſſes, be ſuſpended 
for three months for the laid offence. Gi 1056. 

But as none of theſe regulations are now in force, nor 
af the faid canons made in the time of queen Elizabeth 
and in the year 1640; Mr. Oughton ſays, generally, that 
commutation money is to be given to the poor where the 
offence was committed, or applied to other pious uſes 4 
the diſcretion of the judge. 1 Ovght. 213. 

About the year 1735, the biſhop of Cheſter cited his 
chancellor to the archbiſhop's court at York, to exhibit 
an account of the money received for commutations, #1 
to ſhew cauſe why an inhibicion {ſhould not go again 
him, that for the future he ſhould not preſume to di- 
pole of any ſum or ſums received on that account, with— 
out the conſent of the biſnop. In obedience to this, 2 
account was exhibited without oath ; and that being ed- 
jected to, a fuller was exhibited upon oath. And upon 
the hearing, ſeveral of the ſums in the laſt account were 
objected to as not allcwable, and an inhibition preyea to 
tha effect above. But the archbiſhop's chancellor refuted 
to grant ſuch inhibition; and was of opinion, oy * 
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Penſion, 
biſhop could only ob! ge an account: and ſo diſmiſſed the 


chancellor without coſts. 


Benſion. 
P ENSIONS are cert2in ſums of money paid to cler- 


gymen in licu of tithes. And fome churches have 
ſettled on them annuities or penſions payable by other 
churches. 

Thus in the Rezi/lrum Honeoris de Richmond, we find a 
penſion paid out of Coram or Coverbum abbey in the coun- 
ty of York (unto which tie church of Scd/ergh was ap- 
propriated), io the prior of Conny/uve (unto whole priory 
the hurch of Orten was appropriated) for the ſgid church 
of Sedb-rgh, 20s. Append. 94. 

Theſe penſions are due by virtue of ſome decree made 
by an eccleſiaſtical judge upon a controverly {or :ithes, 
by which the tithes have been decreed to be enjoyed by 
one, and a penſion inſtead ther-of to be paid to another; 
or they have ariſen by virtue vi a dee made by the con- 
ſent of the parſon, patron, and ordinary. F. X. B. 117. 

At the diſſolution of monaſter:cs there were many pen= 
ſions iſſuing out of their lands and payable to ſeveral 
eccleſiaſtical perſons; which lands were veſted in the 
crown by the ſtatutes of diſlv!uton; in which ſtatutes 
there is a {2ving to ſuch perſons of the right which they 
had to thoſe penſions :; but notwithſtanding ſuch general 
ſaving, thoſe who had that rignt were dilturbed in the 
collecting and receiving ſuch penſions; and therefore by 
another ſtatute, to wit, the 34 & 35 H. 8. c. 19. it 
was enacted, that penſians, portions, corrodies. indemnities, 
ſyndies, proxtes, and ail other profits due out of the lands of 
religious houſes diſſolved, fhall continue to be paid to eccliſiaſtical 
perſons by the occupiers of the ſaid lands. And the plaintiff 
may recover the thing in demand, and the value thereof in da- 
mages in the eccleſiaſtical court, together with cs. And the 
lite he ſhall recover at the common law, when the cauſe is there 
aeterminable. 

By the ſtatute of Circumſpecte agatis, 13 Fd. 1. fil. 4. 
If a prelate of a church, or a patron, demand of a parſon @ 
penſion due ie him; ail ſuch demands ſhall be made in the ſpi- 
ritual court: in which caſe, the ſpiritual judge ſhall have 
prwer to take knowledge, nitwithſianding the king's prohibi- 
tion, 


In 
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In purſuance of which, the general doctrine is, that 
penſions, as ſuch, are of a ſpiritual nature, and to be 
ſucd for in the ſpiritual court; and accordingly when they 
have come in queſtion, prohibitions have been frequently 
denied, or conſultations granted; even though they have 
been claimed upon the foot of preſcription. Gd. 706. 

But lord Coke ſays, if a penſion be claimed by pre. 
ſcription, there, ſecing a writ of annyity dota lie, and 
that preſcriptions muſt be tried by the common law, be- 
cauſe common and canowlaw therein do differ, they can- 
not ſue for tuch a penſion iu the eccletialtical court. 2 1x}, 
dt WT ; 

But this hath ſometimes been denied to be law: And 
in the caſe of Fores and Stene, T. 12 . Holt chief juſ- 
tice ſaid, he could never get a prohibition to ſtay a ſuit in 
the ſpiritual] court againſt a pation for a penſion by pre- 
ſcription. Walſ. c. 56. 2 Salt. 550. 

In the caſe of Dr. Gocche and the biſhop of London, M1. 
4 G. 2. ' he biſhop libelled in the ſpiritual court, ſug- 
geſting that Dr. Gooche, as arcndeacon of Eſſex, is to pay 
io], due to the biſhop as a preſlation, for the exerciſe of 
his exterior juriſdiction. The Dr. moved for a prohibi- 
tion, alledging that he had pleaded there was no preſcrip- 
tion; and then that being denied, a prohibition ought to 


go for defect of trial. On the contrary, it was argued 


for the biſhop, that the libel being general, it muſt not be 
taken that he goes upon a preſcription; but it is to be 
conſidered in the fame light as the common caſe of a 
penſion, which is ſuable for in the ſpiritual court; and 
the nature of the demand ſhews it muſt have its original 
from a compoſition, it being a recompence for the arch- 
deacon's being allowed to exerciſe a juriſdiction, which 
orginally did belong to the ordinary. Las by the court: 
The biſhop may certainly intitle himſelf ab antiguo, with- 
out laying a preſcription; and as it is only laid in gene- 
ral, there is no ground for us to interpoſe, till it appears 
by the proceedings that a preſcriptive right will come in 
queſtion ; if they join iſſue on the plea, it will then be 
proper to apply ; but at preſent. there ought to be no pro- 
hibition. Str. 879. 

AJ. 1724. Bailey and Cornes. In the exchequer : A bil 
was preferred for a penſion only, payable to the p. eacier 
of Bricgnorth ; and upon hearing of the cauſe (Which 
was afterwards ended by compromiſe) it ſeemed to be ad- 
mitted, that a bill might be brought for a penſion on). 


Bunb. 183. 1 


Penſion. 


A biſhop may ſue for a penſion before a chancellor, and 


| an archdeacon before his official. Mood. b. 2. c. 2. 


If a ſuit be brought for a penſion, or other thing due 
of a parſonage, it ſeems that the occupier {tho? a tenant) 
ought to be ſued; and if part of the rectory be in the 
hand of the owner, and part in the occupation of a tenant, 
the ſuit is to be againſt them both. Waiſ. c. 53. 

And tho? there is neither houſe, nor glebe, nor tithes, 
nor other profits but only of eaſter-offerings burials and 
chriſtnings ; yet the incumbent is liable to pay the pen- 


ſion. Hardr. 230. 


If an incumbent leave arrearages of a penſion, the ſuc- 
ceſſor ſhall be anſwerable; becauſe the church it ſelf is 
charged, into whatſoever hand it comes. Cro, Elix. 810. 


Pentecoſtals. 


| P ENT E COST ALS, otherwiſe called I/hitſun-far- 


things, took their name from the uſual time of pay- 


| ment, at the feaſt of pentecoſt. Theſe are ſpoken of in 


a remarkable grant of king Henry the eighth to the dean 
2nd chapter of Worceſter; in which he makes over to 


| them all thoſe oblations and obventions, or ſpiritual pro- 


fits, commonly called whitſun-farthings, yearly collected 


or received of divers towns within the archdeaconry of 
| Worceſter, and offered at the time of pentecoſt, From 
hence it appears that pentecoſtals were oblations ; and as 
| the inhabitants of chapelries were bound, on ſome cer- 
tain feſtival or feſtivals, to repair to the mother church, 


and make their oblation there, in token of ſubjection 
and Jependance ſo, as it ſeems, were the inhabitants of 
the dioceſe obliged to repair to the cathedral (as the mo- 
tier church of the whole dioceſe) at the feaſt of pentecoſt. 
Something like this was the coming of many prieſts and 
their people in proceſſion to the church of St. Auſtin in 
Canterbury, in whitſun-week, with oblations and other 
devotions; and in the regiſter of Robert Read, who was 
made viſhop of Chicheſter in the year 1396, there is a 
letter to compel the inhabitants of the pariſhes within the 
archdeaconry of Chicheſter, to viſit their mother church 
a waitſun-week. Gil. 976. 1 Van. 339. | 
Vor. III. G Theſe 
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. 4. For breaking an oath, it hath been granted, 


Pentecoſtals. 


Theſe oblations grew by degrees into fixed and certain ſin 
payments, from every pariſh and every houſe in it; as ap. to | 
pears not only from the aforementioned grant of king tio! 
Henry the eighth, but alſo from a remarkable paſſage in MM | 
the articles of the clergy in convocation in the year 1300; 
where the ſixth article is, a humble requeſt to the arch. 
bilhops and biſhops, that it may be declared, whether 
peter-pence, the holy loaf, and pentecoſtals were to be paid 
by the occupiers of the lands, thouga the tenements werg 
fallen or not inhabited, according to the ancient cuſtom, 
when every pariſh paid a certain quota. Gi. 976. 

Theſe are ſtill paid in ſome few dioceſes ; being now 
only a charge upon particular churches, where by cuſtom 
they have been paid, Ken. Par. Ant. 596. Deg. þ. 2. 
Co 15. i 

And if they be denied, where they are due, they are 
recoverable in the ſpiritual court. Gf. 977. 


Perambulation. See Patiſh. 


Perinde valere. 


PE RINDE valere was a writ of diſpenſation grant. 
ed by the pope to a clerk admitted to a benefice, 
although uncapable ; taking that name from the words 
of the diſpenſation, which made it perinde valere, that 
is, to be as effectual to the party, as if he were capable, 
Gib}. 87. 
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Derjurv. 


F perjury be commited in a temporal cauſe, it is pu- 

niſhable only in the temporal courts; but where it 1 
committed in a ſpiritual cauſe, the ſpiritual judge hath 
authority to inflict canonical puniſhment, and prohibition 
will not go. Gi. 1013. 1 Cg. q. 

For by the ſtatute of Circumſpecte agatis, 33 Ed. I: 


- 


that it ſhall be tried in a ſpiritual court, when money is 


not demanded, but a thing done for the puniſhmen: of 
in; 


Perjury. 


tain IF in which caſe the ſpiritual judge ſhal] have power 
ap. to take knowledge, notwithſtanding the king's prohibi- 
ing tion. 


Por although the caſe be ſpiritual, and the perjury is 
committed in the ſpiritual court; yet the judge there can 


rch. only puniih pro. ſalute anime : but. the party grieved by 
ther WT ſuch perjury, muſt recover his damages at the common 
paid law. Gi#/. 1013. 


In the ſtatute of perjury, 5 Eliz. c. 9. there is a pro- 
viſo, that the ſame ſhall not extend to any ſpiritual or ec- 
cleſiaſtical court; but ſuch offender as ſhall be guilty of 
perjury, or ſubornation of perjury, ſhall and may be pu- 
niſhed by ſuch uſual and ordinary laws as heretofore hath 
been, and yet is uſed and e in the ſaid eccleſia- 
ſtical courts. / 17. 

In the ſtatute of the 5 Elz. c. 23. concerning the writ 
de excommunicato capiendo, perjury in the eccleſiaſtical 
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a perſon may be excommunicated. 

E. 11 l. Biſhop of St David's caſe. By Holt chief 
Juſtice: It hath been a queſtion, whether perjury in the 
ſpiritual court can be tried in the temporal; and in all 
the caſes where it hath been, the perſons have been ac- 
© quitted, and ſo it hath been ended, but it is not yet ſet- 
tled. TL. Raym. 451. 


ant. I. 4 Geo. K. and Lewis. An information was moved 
fice, for againſt a cleryyman, for perjury at his admiſſion to a 
ords WT living, upon an affidavit that the preſentation was ſimo- 
that niacal. But the court refuſed to grant it, till be had been 


£ convicted of the ſimony. Str. 70. 
Perpetual cure. See Curate, 
Pews in the church. See Church. 


pu- 
t 15 * 
15 Peter⸗pence. 
tion 
ET E R- PEN CE was an annual tribute of one 
1. penny paid at Rome out of every ſamily, at the feaſt 
ted, ef St Peter. Gi 87. 
d 18 
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G 2 Pheſicians. 


court is ſpecified as an offence (amongſt others) for which 


_ Bhpiurctans. 
I. JJ ETHER SHED. Foraſmuch as the ſoul is far 


more precious than the body, we do prohibit un. 
der the pain of anathema, that no phyſician for the health 
of the body, ſhall preſcribe to a fick perſon any thing 
which may prove perillous to the ſoul, But when it hap. 
pens that he is called to a ſick perſon, he ſhall firſt of 
all effectually perſuade them to ſend for the phyſicians 
of the ſoul; that after the ſick perſon hath taken care for 
his ſpiritual medicament, he may with better effect pro- 
ceed to the cure of his body. And the tranſgreſſors of this 
conſtitution, ſhall not eſcape the puniſhment appointed by 
the council, Lind. 330. 

That is, by the council of Lateran under Innocent the 
third; from the canons of which council this conſtitu— 
tion was taken: which puniſhment is, a prohibition from 
the enirance of the church until they ſhall have made 
competent fatisfation. TFohnſ. Wetherſh. 


2. By the 3 H. 8. c. 11. Foraſmuch as the ſcience and | 


curning of phyſick and ſurgery (to the perfect knowledge 
whereot be requiſite both great learning and ripe experi- 
ence) is daily within this realm cxerciſed by a great multi- 
tude of ignorant perſons, of whom the greater part have 
no manner of inſight in the fame nor in any other kind 
of learning, ſome alſo can no letters on the book; ſo far 
forth, that common artificers, as ſmiths, weavers, and 
women, boidly and accuſtomably take apon them great 
cures, and things of great difficulty, in the which they 
partly uſe ſorcery and witchcraft, partly apply ſuch me- 
dicines unto the diſeaſe as be very noious, and nothing 
meet thereof; to the high diſpleaſure of God, great in- 
famy to the faculty, and the grievous hurt and deſtruction 
of many of the King's liege people, moſt eſpecially of 
them that cannot diſcern the uncunning from the cult 
ning: Be it therefore (to the ſurety and comfort of all 
manner of people) enacted, that no perſon within the 
city of London, not within feven miles of the ſame, hal! 
take upon him to exerciſe and occupy as a phyſician or 
ſurgeon, except he be firit examined approved and ad- 
mitted by the biſhop of London or by the dean of Paul's 
for the time being, calling to him or them four doctors 
of phyſick, and for ſurgery other expert perſons, in that 

faculty, 
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Phyſicians. 


faculty, and for the firſt examination ſuch as they ſha'l 
think convenient, and afterwards always four of them 
that have been ſo approved; upon pain of forſeiture, for 
every month that they do occupy as phyſicians or ſur- 
geons, not admitted nor examined after the tenor of this 
act, of 51, half to the king, and half to him that ſhall 
| ſue, And that no perſon out of the ſaid city and prec inct 
| of ſeven miles of the ſame, except he have been as 
is aforeſaid approved in the ſame, take upon him to exer- 
ciſe and occupy as à phyſician or ſurgeon, in any dioceſe 
within this realm; unleſs he be firſt examined and ap- 
proved by the biſhop of the ſame dioceſe, or (he being 
out of the dioceſe) by his vicar general, either of them 
calling to them ſuch expert perſons in the ſaid faculties 
zs their diſcretion ſhall] think convenient, and giving their 
letters teſtimonial under their ſeal to him that they ſhall 
ſo approve ; upon like pain to them that occupy contrary 
to this act (as is aboveſaid), to be levied and employed 
after the form before expreſſed. 

Provided, that this act ſhail not be prejudicial to the 
univerſities of Oxford or Cambridge, or either of them 
or to any privileges granted to them, 

3. By the 14 & 15 H. 8. c. 5 Phyſicians in London 
and within ſeven miles thereof are incorporated ; with 
power to make ſtatutes for the government of the ſociety: 
and no phyſician ſhall practiſe within the ſaid limits, till 
admitted by the preſident and community under their com- 
mon ſeal ; on pain uf 51 a month, half to the king, and 
half to the ſociety. And four cenſors are to be choſen 
yearly, who ſhall have the ordering of the practitioners 
within the ſaid limits, and the ſuperviſing of medicines ; 
with power to fine and impriſon. 

And it is further enacted, that whereas in dioceſes of 
Enpland out of London, it is not light to find always 
men able ſufficiently to examine (after the ſtatute) ſuch 
as ſhall be admitted to exercite phyſic in them; there- 


fore no perſon ſhall be ſuffered to exerciſe or practiſe 


in phy/ick through England, until ſuch time as he be 
examined at London, by the preſident and three of the 
ciects of the ſaid ſociety; and to have from them letters 
teſtimonial of their approving and examination; except 
ne be a graduate of Oxford or Cambridge, which hath 
accompliſhed all things for his form without any grace. 
But as to ſurgeons, the law remaineth as before; that 
they ſhall be licenſed by the biſhop of the dioceſe or his 
Vicar general reſpectively. 
G 3 In 


Phyfictans, 


In the caſe of the college of phyſicians againſt Levett, 
E. 11 W. The plaintiffs brought an action of debt againſt 
the defendant for 251, for having practiſed phyſick with- 
in London five months without licence. Upon nil debet 
pleaded, it was tried before Holt chief juſtice at Guild— 
hall; and the defence was, that he was a graduite doctor 
of Oxford, But it was ruled by Holt, upon conſidera— 
tion of Il the ſtatutes concerning this matter, that he 
could not practiſe within London or ſeven miles round, 
without licence of the college of phyſicians. And by 
his direction a verdict was given for the plaintifts, L. 
Raym. 472. 

And the like was adjudged on a ſpecial verdict, A. 
4 Geo. 1717; in the caſe of Dr VWeſi, who was a gradu- 
ate of Oxford. 74. 
4. By the 34 & 35 H. 8 c. 8. Where by the flatute 
of 3 E 8. 11. for the avoiding of ſorceries witchcraſts 
and other inconveniencies, it was enacted, that no perſon 

within the cicy of London nor ſeven miles thereof ſhould 
take upon him to exerciſe as phyſician or ſurgeon, ex- 
cept he be firſt examined approved and admitted by the 
biſhop of London and other, under the penalties in the 
ſame act mentioned; fince the making of which act, the 
company and fellowſhip of ſurgeons in London, mind— 
Ing only their owa lucres, and nothing the pr: fit or eaſe 
of the diſeaſed or patient, have ſued and troubled divers 
honeſt perſons, as well men as women, whom God hath 
endued with the knowledge of the nature kind and ope- 
ration of certain herbs roots and waters, and the uſing 
and miniſtring of them to ſuch as be pained with cuſtom- 
able diſcaſes, as women's brea{ts being force, a pin and 
the web in the eye, uncomes of hands, burning, ſcald— 
ings, fore mouths, the ſtone, ſtrangury, ſaucelim, and 
morphew, and ſuch other like diſeaſes ; and yei the ſaid 
perſons have not taken any thing tor their pains or cun- 
ning, but have miniſtred the ſame to poor people only 
for neighbourhood and God's fake, and of pity and cha- 
rity; and it is now well known, that the ſurgeons | ad- 
mitted will do no cure to any perſon, but where they 
ſhall know to be rewarded with a greater ſum or reward 
than the cure extendeth unto; for in caſe they would 
miniſter their cunning unto fore people unrewarded, there 
ſhould not ſo many rot and periſh to death for lack cc 
help of ſurgery, as daily do; but the greater part of ſur- 


geons admitted, be much more to be blamed, than thoſe 


perſons that they trouble; for altho' the moſt part of thy 
pericny 


Phyſicians, 


perſons of the ſaid craft of ſurgeons have ſmall cunning, 
yet they will take great ſums of money, and do little 


| therefore, and by reaſon thereof they do oftentimes im- 
pair and hurt their patients, rather than do them good: 
In conſideration whereof, and for the caſe comfort and 
health of the king's poor ſubjects, it is enacted, that it 
* ſhall be lawful to every perſon being the king's ſubject, 
having knowledge and experience of the nature of herbs 
* roots and waters, or of the operation of the ſame, by 


ſpeculation or practice, to uſe and miniſter in and to any 


; outward ſore, uncome, wound, apoſtemations, outward 
© ſwelling or diſeaſe, any herb or nerbs, ointments, baths, 


pulteſs, and emplaiſters, according to their cunning ex- 
perience and knowledge, in any of the diſeaſes ſores 
and maladies aforeſaid, and all other like the ſame, or 
drinks for the ſtone and ſtrangury, or agues; without 
ſuit, trouble, penalty, or loſs of their goods: the fore- 
ſaid ſtatute, or any other act, ordinance, or ſtatute not- 
withſtanding. 


Die. 


HE pie was a table to find out the ſervice belong- 
ing to each day. Gibf. 263. 


Pious uſes. See Charitable uſes. 
Plays in the church or churchyard. See Church. 
Plays in the univerſities, See Colleges. 


Plough-alms. 


= HE ploygh-alms was a kind of oblation, being moſt 
commonly a penny for every plough, to be paid 
between eaſter and whitſuntide, 2 Still. 177. 
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1. Y a canon made in the council of Lateran, hol. 

den under pope Innocent the third, in the year of 
our Lord 1215, it is ordained, that whoſoever ſhall tak: 
any benefice with cure of ſouls, if he ſhall before have obtained 
a like benefice, ſhall ipſo jure be deprived thereof; and if ht 
ſhall contend to retain the ſame, he ſhall be deprived of the other: 
and the patron of the former, immediately after his accepting 
of the latter, ſhall beflow the 45 upon whom he ſhall think 
worthy, Hughes c. 16. Gibſ. 90g. er 


Othob. Before in/litution, it ſhall be inquired, whether the 
preſentee hath any other benefice with cure of ſouls z and if he 
hath ſuch benefice, it ſhall be inquired, whether he hath a diſ- 
penſation: And if he hath not a ſufficient diſpenſation, he ſhall 
by no means be admitted, unleſs he do firſt make oath, that im- 
mediately upon his taking poſſeſſyn of the benefice unto which he 
is inſtituted, he will reign the reſt. I hereupon he who grant- 
eth inſtitution ſhall immediately give notice to the biſhops in 
whoſe dioceſes ſuch former benefices ſhall be, and alſo to the pa- 
trons that they may diſpeſe of the ſame. Athon. 129. 

Othob. When confirmation is to be made of the election of a 
biſhop, amongſt other articles of inquiry and examination accord- 
ing to tbe direction of the canons, it ſhall be diligently inquired, 
whether he wha is elected had before his election ſeveral benefice: 
with cure of ſouls; and if he be found io have had ſuch, it 
ſhall be inquired whether he hath had a diſpenſation ; and te- 
ther the diſpenſation (if he fhall exhibit any) is a true diſſen- 
ſation, and extendeth to all the beneficcs which he poſſeſſed. 
Athon. 1 33- | ; 

According to which conſtitution we find, in the times 
of the archbiſhops Peccham and Winchelſea, that ccnfir- 
mation was denied to three biſhops, by reaſon of plurali- 
ties without proper diſpenſation. G16/ 905. | 


Peccham. He who ſhall have more benefices than one with 
cure of ſouls, without diſpenſation, ſhall hold only the let; 
and if he ſhall ſtrive to hold the ref, he ſhall forfeit all, Ard 
it is further decreed, that he wha ſhall take more benefices than 
one, having cure of ſouls, or being otherwiſe incompatible, 
without diſpenſation apoſtalical, either by inſtitution or by title 
of commendam, or one by inſlitution and another by commen- 
dam, except they be held in ſuch manner as is permitted by the 

„ c conſtitution 
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conflitution of Gregory publiſhed in the council of Lions ; 

all be deprived of them all, and be ipſo facto excommunicated, 
and ſpall not be abſolved but by us or our ſucceſſors or the apoſlo= 
lat fees Lind. 137. * | 


Having cure of fouls] Whether it be a cathedral or pa- 


rochial church, or a chapel having cure of the pariſhioners, 
either de jure or de facto; ſo that there be a pariſh, 
wherein he can exerciſe parochial rites: alſo, whether 
it be a dignity, or ofhce, or church; as there are many 
archipreſbyters, archdeacons, and deans, who have no 
church of their own, yet they have jurildiftion over many 
churches. Lind. 135. | 


Or being otherwiſe incompatible] Namely, dignities, par- 
ſonages, and other eccleſiaſtical benefices, which require 
perſonal refidence either by ſtatute, privilege, or cuſtom, 


Lind. 137. 


In ſuch manner as igftrmitted by the cenſlitution of Gregory] 
Namely, that he to whom the benefice is granted in com- 
mendam be of lawful age, and a prieſt; and that it be 
one only, and of evident neceſſity, or advantage to the 
church, and to continue no longer than for fix months, 


p Lind, 137. | 


And ſhall not be alſolved but by us or cur ſucceſſors, or the 
apo/tolick ſee] And by another conſtitution of the ſame 
archbiſhop, if any ſhall otherwiſe abſolve them, they ſhall 
be accurſed. Lind. 339. 


But after all, theſe canons and conſtitutions, were not 


intended to hinder or take away pluralities; but to render 


diſpenſations neceſſary: for a clerk was allowed to hold 
as many dignities or benefices as he could get, with the 
pope's diſpenſation; which was eaſily obtained from his 
legate or nuncio reſiding here, on paying the ſums re— 


| quired, . John g1. 


2. By the 21 H. 8. c. 13. Vany perſon having one bene- 
fee with cure of ſouls, being of the yearly value of $1 or 


| above, accept and take any other with cure of ſouls, and be in- 


flituted and inducled in pojje{ſion of the ſame ; then and imme- 


diately after ſuch poſſeſſion had thereof, the firſt benefice ſhall be 
adjudged in law to be void. And it ſpall be lawful to every 


patron, having the aduauſon thereof, to preſent another, and 


the preſentee to have the benefit of the ſame, in ſuch like man- 


ner and form as tho” the incumbent had died or reſigned; any 


| licence, union, er other diſpenſation ta the contrary notwithe 


ſanding g 


Reſtraints of 
plurality by 
{tatute, | 
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Handing: and every ſuch licence, union, or diſpenſation to be 
obtained contrary to this preſent ac, of what name or quality 


foever they be, ſhall be utterly void and of none ect. And if 


any perſon or perſons, contrary to this preſent att, fhall procurt 
and obtain at the court of Rome or elſewhere any licence, union, 
toleration, or diſpenſation, to receive and take any more bene- 
ces with cure than is above limited; every ſuch perſon or per- 
ſons. ſo ſuing for himſelf, or recerving and toking ſuch benefice 
by force of ſuch licence union to/eration or diſpenſation, that i; 
to ſay, the ſame perſon or perſons only, and none other, fhall for 
every ſuch default incur the penalty of 201, and alſo loſe the 
whole profits of every ſuch bentfice or benefices as be recetveth or 
taketh by force of any ſuch licence, union, toleration, or diſ- 
Penſation; haf to the king, and half to him that will ſue far 
the fame iu any of the king's courts, ſ. q, 10, 11. 


If ary perſan] Altho' biſhops are not within this act, 
otherwiſe than as commendataries, that is, having two 
benefices with cure, either by retainer, or de novo; yet 
it is a gencia! law, which ought to be taken notice of 
without pleading, by the ſame reaſon that the ſtatute of 


the 13 Eliz. c. 10. concerning leaſes of the clergy, hath 


often been adjudged a general law, tho' biſhops are not 
included in it. Gi 9. 


Having one benefice] So as that he hath been inſticuted, 
altho* he hath not been inducted into the ſame ; for if he 
taketh a ſecond benehce after ſuch inſtitution, the firſt is 
void, as much as it had been taken after induction alto, 
Gil). 906. 


Of the yearly value of 8 1 or above] According to the va- 
juation in the king's books; for ſo it was unanimouſly 
reſolved by the court of common pleas in the 23 C. 2. and 
before that in the 8 C. f. by the ſawe court, in the caſe 
of Drake and Hill: which therefore is at this day taken 
for law, notwithſtanding the two more ancient opinions 
to the contrary, one in Dyer, 7 Eliz. and the other in 
the caſe of Bond ald Tricket in the 43 Eliz. Gilf. gob. 
Watf. c. 2. | 


Of gl or above] If ſuch firſt bene ſice is under the yearly 
valueof 8] in the king's books, the ſame is not within 
this ſtatute, but reſts upon the law of the church, as it 
was before the ſtatute. Gihſ. gc6. 


Accept and take any other] It is not material in this caſe, 
of what value the fecond church is, or whether rated in 
the king's books at all; for the voidance will take place 

| equally 


St @ > 
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equally when the fecond is under, as when it is above 81 
a year. Gilf, g0b, 

And be inſtituted and inducted in poſſeſſion of the ſame] Al- 
tho' the expreſſion is copulative, and ſhould therefore im- 
ply, that the voidance which follows thereupon doth not 
take place till after induction; yet it hath been often 
adjudged, that if one is inſtituted, and then obtains diſ- 
penſation, and after that is inducted, the diſpenſation 
comes too lte; not only becauſe by inſtitution the church 
js full of the incumbent, and one cannot have a diſpenſa- 
tion to take and receive (as the words of the act are) what 
he had before; but alſo becauſe by inſtitution he hinders 
others from being preſented ; and ſo by obtaining inſtitu- 
tion to many churches, with ſequeſtration of the profits of 
them, the intent of this ſtatute might be utterly iruſtrated, 
Gi. 906. | 


And it ſhall be lawful to every patron, having the advowſon 
thereof, to preſent another] If the firſt beachce was of leſs 
value than 81 a year; yet by his acceptance of a ſecond 
with cure, it is at this day in jure void þy the received 
canon law : and there needs not any ſentence declaratory 
in the ſpiritual court, to make way for the patron's pre- 
ſentation; for he may immediately thereupon (without 
either deprivation or reſignation) preſent a new incum- 
bent to the ſaid church, and require his admiſſion ; and if 
the biſhop doth refuſe the patron's clerk, a quare impedit 
lies for the patron. But ſome opinions are, that the 
church is not void but by deprivation ; and that the taking 
of a ſecond benefice with cure in ſuch caſe, until depriva- 
tion, is no ceſſion: But this is to be underſtood, that it 
is no ceflion to the diſadvantage of the patron ; ſo as to 
make a lapſe incur from the time oi ſuch ceſſion, no no- 
tice having been given to the patron thereof, For until 
after ſuch clerk ſhall have been actually deprived of his 
hrſt benefice, and notice thereof given to the patron ; he, 
tho' he may, yet need not to preſent : but then-after ſuch 
deprivatian, the church is void in facto and in jure, ſo 
that he mult at his peril preſent. alf c. 2. 

And if an incu .bent of a church with cure under 81 a 
year doth take a ſecond benefice with cure, in which he 
is alſo inſtituted and inducted (no diſpenſation being ob- 
tained for the holding of them both), by which the firſt is 
void againſt the patron, ſo that he may preſent (as before 
is ſhewed), but before the patron doth preſent upon ſuch 
avoidance, the archbiſhop, by force of this ſtatute, doth 

: | graut 
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grant to the clerk a licence perinde valere, to hold the fir 
with the ſecond benefice; this is not a good licence, 
(altho' confirmed according to the ſtatute) to take away 
the patron's preſentment, tho? his church was only void 
by force of a canon, and not by ſtatute: for by the canon 
the firſt benefice was ſo void, that the patron might have 
preſented before any deprivation ; and after the patron 
hath once a title to preſent, this title cannot be taken 
away from him by a ſubſequent licence, ons. ſuch a li- 
cence could make a void church full. Varſ. c. 

But if any perſon having one benefice with cure ro of foul 
being of the yearly value 'of 81 or above, do accept and 
take another benefice with cure of ſouls, and be inſtituted 
and inducted in poſſeſſion of the fame (although the laſt 
benefice be but of 31 value); immediately after ſuch poſ- 
ſeflion had thereof, the firſt benefice is not only void in 
law but in facto alſo: ſo that the patron thereof mult pre- 
ſent to a living of ſuch value, ſo void, within {1x months 
(without expecting notice from the ordinary) to avoid 


the lapſe ; it being then not only void by canon law, but 


alſo by act of parliament, in which all men are parties, 
But he need not (unleſs notice be duly given) preſent till 
ſuch time as his clerk is inducted into another benefice, 
For tho' by his inſtitution he hath the cure of ſouls, and 
the church is full to ſeveral purpoſes; yet the words of 
the ſtatute are, ** and be inſtituted and inducted in poſ- 
“ ſeſſion of the ſame ;*” ſo that until he be inducted, 
there is no ceſſion by this ſtatute, but only by the canon 
law; by which law, in ſuch caſe alſo he may be deprived, 
I atf. Ce 2. 

But the patron, if he pleaſeth, may e ſo ſoon as 
his clerk is inſtituted into another benefice incompatible, 
altho' he hath no notice from the ordinary of any ceſſion 
or deprivation made of the firſt benefice, by reaſon of his 
acceptance of another by inſtitution ; and tho? he was only 
inſtizuted into the firſt benefice, and not inducted: or 
elſe, if he pleaſeth, he may ſue ſuch perfon in the court 
chriſtian, to have him deprived by ſentence, in this, as 
well as in any other caſe where the living is void by the 
canon law only. #7atf. c. 2. 


But this rule, that the accepting of a ſecond benefice 


that is incompatible, doth make a ceſſion or abſolute 
avoidance of the former, hath its exceptions : As, 1. If 
a perſon having a benefice incompatible, be admitted, 
inſtituted, and inducted into a ſecond benefice incompa- 


tible alſo, but doth not ſubſcribe the articles according = 
| the 


ty 


the ſtatute; his firſt benefice is not void, becauſe by rea- 
ſon of that neglect, he was never incumbent of the ſe- 
cond. The like law ſeemeth to be, if a man hath ob- 
tained a ſecond benefice incompatible with his former, 
by a ſimoniacal contract; for in ſuch caſe alſo, his pre- 
ſentation or collation, inſtitution and induction, are ut- 


terly void and of none effect in law: However, the 


canon law, unleſs a pardon intervene, will reach him in 
this caſe of ſimony; for by that he may be deprived. 
2. If he that hath a benefice incompatible, before he 
takes another, being duly qualified, doth obtain a ſuffi- 
cient diſpenſation, to hold at one and the ſame time more 
than one of ſuch benefices as are incompatible : for by 
diſpenſation, a man at this day with us (tho* he be not 
qualified by degree in the univerſity, retainer, or birth) 
may hold as many benefices without cure, of what value 
ſoever, as he can get; all of them, or all but the laſt, 
being under the value of 81 a year. Hall. c. 3. 


Any licence, union, or other diſpenſation to the contrary not- 
with/tanding] The union here ſpoken of, is meant of a 
temporary union for the life of the incumbent ; inſtances 
of which are common both before and fince the reforma- 


tion, Gilf. 997. 


And every ſuch licence, union, or diſpenſation, contrary to 
this aft, fhall be utterly void and of none effeft] One being 
poſſeſſed of two benefices by diſpenſation according to 
this ſtatute, did afterwards by a trialty (or a diſpenſa- 
ion to hold three) obtain a third benefice, and enjoy- 
ed all the three; and Dyer ſays, that divers juſtices 
and ſerjeants were of opinion, that the firſt of the three 
was void, and the profits of the third forfeited by this 


clauſe, and that only the ſecond emained to him, Gif. 


ge7. Dyer 327. | 

Alſo, in the caſe of the king againſt the biſhop of Chi- 
cheſter, where one had two benefices with cure, by diſ- 
penſation, and then took a third with cure (and, as it 
ſeemeth, without diſpenfation); it is faid to have been 
adjudged, that both the two firſt ſhould be void. Gf. 
997. Noy. 149. 

And the words of Hobart are; I hold, if a man take 
a trialty, which is not allowed him, he cannot by that 
take two benefices, becauſe his diſpenſation is void, 
Hab. 158. 

The rule of the canon law is, that if a perſon having 
two benefices incompatible, ſhall by diſpenſation accept 

a third, 
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a third, and be in quiet poſſeſſion thereof, the two fir 
ſhall be ipſo facto void. Gib/. 907. 


Upon all which conſiderations, if a third benefice is to 


be taken by one who already holds two by diſpenſation, 
the beſt way is to determine which of the two he will 
hold with the third, and to make the other void by reſig- 
nation, before he accepts the third, - Gibſ. go7. 


Shall procure and obtain at the court of Rome] In the ca- 


talogue of faculties which were grantable at Rome in the 
times of popery (beſides the common diſpenſations to hold 
two, three, or four benefices incompatible) are theſe three 
that follow: 1. A diſpenſation to whatſoever and how 
many ſoever bencfices incompatible to the value of 500 


a year, 2. To the value of 1000] a year, 3. Without 
any reſtrition. The price of each riſing gradually, ac- 


cording to the degree of favour and profit. Gibf. 907. 


And how much the practice, as well as law, of hould- 
ing pluralities, was altered by this ſtatute, from what it 
was whilſt the right of diſpenſation reſted in the pope; 
will appear (amongſt many other ſuch like which might 
be mentioned) from the famous inſtance of Bogo de Ciare, 
rector of St Peter's in the Laſt in Oxford; who in the 
eighth year of king Edward the firſt, was preſented by 
the earl of Gloucelier to the church of Wyſton in the 
county of Northampton, and obtained a diſpenſation to 
hold the ſame, together with one church in Ireland, and 
fourteen other churches in England in nine different dio- 
ceſes; all which benefices were valued at that time at 
2681. 68. 8d 1. Ken. Par. Ant. 292. Gibſ. go. Wad's 
Hiſt. et Antig. Univ. Oxon. 116. 

3. By the aforeſaid ſtatute of the 21 f. 8. c. 13. it is 


of plurality by enacted, that all ſpiritual men being of the king's council, 


ſtatute. 


may purchaſe licence or diſpenſation, to take, receive, and ke 
three par ſenages 6r benefices with cure of ſouls : and all ether 
being the king's chaplains, and not ſworn of his council; the 
chaplains of the queen, prince, or princeſs, or any of the king's 
children, brethrea, ſiſters, uncles, or aunts, may femblably pur- 
choſe licence er diſpenſation, and receive and keep two parſon- 
ages and benefices with care of fouls : Every archbiſhop and 
duke may have fix chaplains ; every marguiſs and carl, five; 
viſcount, and oiner biſhop, ſour; chancellor of England for the 
time being, baron and knight of the garter, three; every 
dutcheſs, marchianeſs, counteſs, and baroneſs, being widows, 
tuo; treaſurer, controller of the king's bouſe, the king's ſecrt- 
tary, and dean of his chapel, the king's amner, and maſter of 

the 
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the rolls, two; chief juſtice of the king's bench, one; warden 
of the fue ports, one; whereof every one may purchaſe licence 
or diſpenſation, and receive have and keep two parjonages or 
benefices with cure of ſouls. And the brethren and ſons of all 
temporal lords, which are born in wedl{oxct, may every of them 
purchaſe licence or diſpenſation to receive have and keep as many 
parſonages or benefices with cure, as the chaplains of a duke or 
archbiſhop. And the brethren and ſons born in wedlock of 
every knight, may every of them purchaſe licence or diſpenſa- 
tion, and receive take and keep two parſonages or benefices 
with cure of ſouls, 1. 13. 21. 


Parſonages or benefices] Diſpenſations were granted here- 
tofore, for ſuch a number of benefices, without ſpecify- 
ing the particulars; and ſometimes with an additional 
power to exchange, and take others; only keeping with- 
in the number in point of poſſeſſion at one and the ſame 
time. But the later and ſafer way hath been, to grant 
diſpenſation only for preventing the voidance of a bene- 
fice in poſſeſſion, by the taking of a ſecond, however 
theſe words may be capable of a larger interpretation, 


Gibſ. 907. 
Every duke, margquiſs, earl, c.] And a'tho* ſuch duke, 


marquiſs, ear], or the like, be minors, and under age; 


yet they may retain chaplains within this act: as was ad- 


judged in the caſe of the qucen and the biſhop of Saliſbury z 


even tho? the lord admiral, in whoſe cuſtody the minor 


was, might retain chaplains in his own right. 4 Co. 119. 
Gil/. 908. 
But if the ſon and heir apparent of a baron, or ſuch 


like, retaineth a chaplain, and his father dieth, and the 


chaplain purchaſeth diſpenſation z ſuch retainer will not 
avail, becauſe it was not available at tne beginning, 
4 Go. go. - 

Aa if the perſon who retained dies, or is removed, or 
is attainted, before any effect of the retainer; it is gone, 
and ſhall have no effect afterwards: but if it taketh ef- 
fect before, it continues good, notwithſtanding death, or 
attainder, or removal. Gl}. go8. 


Brethren and ſons born in wedlock of every knight] But 
not brethren or ſons of baronets; which dignity hath 
been created ſince the making of this act. Grlyf. gos. 
That is, if ſuch baronets are not alſo knights, 

S. 22. Provided, that the ſaid chaplains ſo purchaſing, tal- 
ing, receiving, and keeping benefices with cure of ſouls, as is 

afarejaid, 


Pluraltty: 
aforeſaid, ſhall be bound to have and exhibit, where need ſpall 
be, letters under the fign and ſeal of the king or other their 
lord and maſter, teflifjing whoſe chaplains they be; and elſe 
not to enjoy any ſuch plurality of benefices by being ſuch chap- 
lain : any thing in this act notwithſtanding. 


Letters under the ſian and ſeal] Which may be in this 
form: Know all men by theſe preſents, that I the right 
„ honourable A. lord baron of have ad- 
« mitted, conſtituted, and appointed the reverend B. C. 
« clerk, my domeſtick chaplain; to have, hold, and en- 
joy all and ſingular the benefits, privileges, liberties, 
c and advantages, due and of right granted to the chap- 
& lains of noblemen by the laws and ſtatutes of this realm. 
« Given, under my hand and ſeal, the day of 
* in the year &c.“ 

And the ſame being under hand and ſeal, it ſeemeth 
that if there ſhall be lawful cauſe to diſcharge him, ſueh 
diſcharge muſt be alſo under hand and ſeal: Which may 
be to this effect; < Whereas I the right honourable A, 
lord baron of by writing under my hand 
and ſeal, bearing date the day of did ad- 
« mit, conſtitute, and appoint B. C, clerk, my domeſ- 
« tick chaplain; to hold and enjoy all benefits, privi- 
“ leges, and advantages belonging to the ſame : Now by 
& theſe preſents, I the ſaid A. lord do for divers 
good and lawful cauſes and conſiderations, diſmiſs and 
« diſcharge the ſaid B. C. from my ſervice as domeſtick 
« chaplain, and from all privileges and advantages to 
« him granted as aforefaid, Given under my hand and 
c ſeal, the day of in the year, &c.“ 


S. 23. Aud all doctors and bachelors of divinity, doftors of 
law, and bachelors of law canon, and every of them, which 
ſhall be admitted to any of the ſai degrees by any of the uri- 
verſities of this realm, and not by grace only, may purchaſe li- 
cence, and take, have, and keep two parſonages or beneficti 
with cure of ſouls. = 


Bachelors of lau canon] Dr Ayliffe ſays, that no degree 
in the canon law hath been taken ſince the reformation, 


Hl. Par. [ 418. ] 


And not by grace only] This ſeems to be explained by 3 
like expreſſion in the ſtatute of the 14 H. 8. c. 5. in- 
titled, The privileges and authoritity of phyſicians in 
„London;“ by which, proviſion is made for the exa- 
mination of phyſicians by the preſident and elccts, 2 

ce 


Plurality. 


tert he be a graduate of Oxford or Cambridge, which hath 
accompliſhed all things for his form, without any grace ; that 
is, (as it ſeemeth) hath performed the ſtatutable exerciſes, 
in order to ſuch degree, without any favour or diſpenſa- 
tion therein. Gi. go8, gog. 

S. 24. Provided, that every archbiſhop, becauſe he muſt 
occupy eight chaplains at conſecrations of biſhops ; and every bi- 
ſhip, becauſe he muſt occupy fix chaplai ns 4 giving of orders 
and conſecration of churches, may every of them have tibo chaps 
lains over and above the number above limited unto them; 
whereof every one may purchaſe licence or diſpenſation, and take 
receive and keep as many parſonages and benefices with cure of 
fouls, as is before aſſigned to ſuch chaplains. | 

Dr Ayliffe ſays, that notwithſtanding this clauſe, biſhops 
can only qualify this number for the purpoſes here men- 


| tioned, of ordination and conſecration ; but that they can 


qualify no more th an four, for a licence or diſpenſation :— 
But this ſeemeth contrary to the words of the clauſe as 
above recited. l. Par. [418.] | 

S. 25. Provided alſo, that no perſon to whom any number 
ef chaplains br any chaplain, by any of the proviſions aforeſaid 
1s limited, ſhall in any wiſe, by colour of any of the ſame pro- 
viſions, advance any ſpiritual perſon or perſons, above the num- 
ber of them appointed, to recerve or keep any more benefices with 
cure of ſouls, than is above limited by this att, any thing ſpe- 
ciſed in the ſaid 2 notwithſtanding ; and if they do, 
then every ſuch ſpiritual perſon or perſons, ſo advanced above the 
ſaid number, to incur the penalty contained in this ae, 


Above the number] Altho' a chapl.in retained above the 
number, be promoted before thoſe who were duly retained 
according to the ſtatute; ſuch retainer (above the num- 
ber) ſhall neither avail him, nor diveſt thoſe who were duly 
retained of the right of purchaſing diſpenſation: nor ſhall 
he ever have benefit by his retainer (even tho” the reſt are 
dead) unleſs it be renewed upon the death of one of thoſe 
who made up the ſtatutable number: inaſmuch as the re- 
tainer was null ab initio; and a chaplain once legally qua- 
lied, cannot be diſcharged at pleaſure, to make way for 
others. Gibf. 9' 9. 

So if a baron (who can have but three chaplains) doth 
quality three accordingly, and they being advanced to 
pluralities, he upon diſpleaſure or for other. cauſe doth 
ciimiſs them from their attendance, yet they are his chap- 
lains at large, and may hold their pluralities for their 
lives: and tho? he may entertain as many other as he will, 
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yet he cannot qualify any of them to hold a plurality, 
whilſt the firſt three are living. And ſo of others. But 
as any of the three firſt die; he may qualify others, if 
ſo be he retain them anew after the death of the firſt. 
Watf. c. 3. ; 

If a baron, who may retain three chaplains as afore. 
ſaid, be made warden of the cinque ports (who may have 
a chaplain in reſpect of his office), yet ſhall he have but 
three; and if a baron hath three, and be made an ear], 
yet he ſhall have but five in all; and ſo of the reſt: be. 
cauſe the ſtatute is to be taken ſtrictly againſt pluralities, 


_ 909. 

29. Provided, that it ſhall be lawful to every ſptritual 
perſon, being chaplain to the king, to whom it ſhall pleaſe th: 
king to give any benefices or promotions ſpiritual, to what nun- 
ber ſrever it be, to accept and take the ſame, without incurring 
the penalty and forfeiture of this ſlatute. 


Being chaplain to the king] It hath been reſolved in the 
court of king's bench, that a chaplain extraordinary 1s not 
a Chaplain within this ſtatute, but only the chaplains in 
ordinary; that is, not one who has only an entry of his 
name made in the book of chaplains, but one who has alſo 
a waiting time. Gibſ. gog. 1 Salk. 162. | 


To accept and take the ſame] Without previous diſpenſa- 
tion; wich the king himſelf, as ſupreme ordinary, hath 
power to grant, and his prefentation of his own chaplain 
imports the granting of it. But if the king's chaplain 
be preſented to a ſecond benefice by a ſubject, a diſpenſa- 
tion is neceſſary, and muſt be obtained before his inſlitu- 
tion to the ſecond living. Gig. gog. 1 Salk. 161. 

S. 31. Provided alſo, that no deanry, archgeatonry, chan- 
cellarſhip, treaſurerſhip, chanterſhip, or prebend in any cathe- 
dral or collegiate church, nor parſonage that hath a vicar en- 
dowed, nor any benefice perpetually appropriate, be taken 0 
comprehended under the name of benefice having cure of "ſouls, in 
any article afore ſpecified. 

8. 33. Prouided aiſo, that every dutcheſs, marqueſs, coun- 
teſs, baroneſs, widows, which have taken, or that hereaſtet 
Gall take any huſbands under the degree of a baron, may tale 

uch number of chaplains, as is above limited to them being ui- 
dnws, and that every fuch chaplain may purchaſe licence to haut 
and tate ſuch number of benefices with cure of ſouls, in mannit 


and form as they might have done, if their ſaid ladies and miſe 


treſes had kept ihemſeives widows, 


Biing 


'T 


Plurality. 
'. Being widows] And tho” they marry, the retainer be- 
foce marriage ſtands good, and ſhall have its effect after 


marriage. If they marry under the degree of a baron, 
they are ſpecially provided for in this clauſe,*and if they 


| marry a baron, or above that degree, my lord Coke has 


Jaid down the law in the following words: If a woman 
baroneſs retaineth two chaplains according to the ſtatute, 
and afterwards taketh one of the nobility to huſband; the 
retainer of theſe two chaplains remaineth, and they with- 
out new retainer may take two benefices; for their re- 
tainer was not ended by the marriage. 4 Co. 119. 


Git/. 90g. 


4. Can. 41. No licence or diſpenſation for the keeping of Regulation of 
more benefices with cure than one, ſhall be granted to any, but diſpenſations by 


ſuch only as ſhall be thought very well worthy for his learning, 
and very well able and ſufficient to diſtharge his duty; that is, 


who ſhall have taken the degree of a maſter of arts at the leaſt 
in one of the univerſities of this realm, and be a publick and 


fufficient preacher licenſed. Provided always, that he be by a 


good and ſufficient caution bound to make his perſonal reſidence 
in each of his Jaid benefices for ſome reaſonable time in every 
jear; and that the ſaid benefices be not more than thirty miles 
diſtant aſunder ; and laſtly, that he have under him, in the 
benefice where he doth not reſide, a preacher lawfully allowed, 
zoat is able ſufficiently to teach and in/trudt the people. 


Very well wirthy for his learning] So is the tenor of the 

ateran council under Innocent the third againſt plura- 
lities; where it is allowed, in this particular caſe and in 
no other, that the ſee apoſtolic may diſpenſe with perſons 
of ſublime abilities and learning, that they may be ho- 
noured with more benefices than one. Gib. 910. 


A publick and ſufficieit preacher licenſed] With regard 


to his being thus qualified (which in thoſe days was not a 
common qualification), there is uſually a proviſo in the 
body of the diſpenſation, that in either of the churches 
he preach thirteen ſermons every year, according to the 
orders of the church of England publiſhed in that behalf, 


| and therein handle the word of God religiouſly. and reve- 


rently, Gi 910. 
Bound to make his perſonal reſidence for ſome reaſonable time] 


In every diſpenſation to hold two beneficcs, there is a 
proviſo, that in that benefice from which he ſhall be the 
more. abſent, he ſhall exerciſe hoſpitality for at leaſt two 


months every year; And that proviſo being evidently 


2 founded 


canon. 


Plurality. 


founded on this canon; every pluraliſt, who doth not 
obſerve it, is puniſhable by eccleſiaſtical cenſures. Gibſ, 


911. | 


Not more than thirty miles diſtant] Heretofore, it was 
ulual to obtain licenſes from the king, to take two be. 
nefices beyond the diſtance of thirty miles, by way of diſ- 
penſation with this canon; and in ſuch caſes we find 
this clauſe in the faculties granted by the archbiſhop, 
Ihe king's licence for diſtance beyond thirty miles 
© having been firſt granted to you,“ or the like; by 
reaſon of which licence and clauſe, they have been uſu- 
ally called royal diſpen/ations. But none of theſe (as it 
ſeemeth) have been granted fince the revolution; it hav- 
ing been then ſet forth in the declaration of rights, 
1 // ſe. 2. c. 2. that the power of ſuſpending laws or 
the execution of laws, by regal authority, without con- 
ſent of parliament, is illegal; and with reſpect to acts 
of parliament in particular, it is enacted by that ftatute, 
that no diſpenſation by non-obftante of any ſtatute ſhall 
be aliowed, unleſs the ſame ſhall be ſpecially provided for 
in ſuch ſtatute. Gif; 911. 


Thirty miles] H. 15 G. 3. X. & Clive. In the common 
pleas: In a guare impedit, on the preſentation to the rec- 
tory of Adderley 8: Peter in the county of Salop, being: 
| benetice of above 81. value in the king's books; the de- 
claration ſtates, that Clive, being incumbent of Adderley, 
bad accepted the vicarage of Ciun, at more than 3o miles 
diſtance from Adderley, whereby the latter became void. 
(live pleads a diſpenſation under the great ſeal, and denies 
that the livings are more than go miles diſtant. And 
upon that, iſſue is joined. On the trial, it was proved, 
by an actual admeaſurement, along the turnpike road, that 
the diſtance from church to church was 48 miles, from 
pariſh to parith 43 miles; that the direct horizontal di- 
ftance from church to church was 42 miles, from pariſh to 
par: 38 miles: But that by computation in the country 
the two livings were but 29 miles diſtant, and this was the 
uſua! method of computing diſtances upon ſuch diſpenſa- 
tions. Of which opinion was the judge who tried the 
cauſe and a ipecial jury, who found a verdict for the ve- 
icndant, It was moved for a new trial, alledging that 
the meaſured diſtance was the only one the law could take 
notice of: And the ſtatute of 35 Eliz. c. 6. was cited, 
wherein à mile is declared to contain 8 furlongs, each fur- 
long 40 poles, and each pole 16 feet and an half. On 

ſhewing 
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ſhewing cauſe againſt a new trial, it was argued, that the 
diſtance of the pariſhcs is a matter merely regulated b 
the canons of the church, wh.ch may be directory in ach 
caſes to the archbiſhop, but is ken notice of in the 
ſtatute of diſpenſations, nor ever |: queſtion in the 
king's temporal courts : Therefore tic u is immaterial, 
But if material, the eccleſiaſtical laws n. be the rule in 
this caſe, and there the uniform practice has en to go by 
computed miles. And the court were cleari, of opinion, 
that by the temporal law, the diſtance of the churches 1s 
immaterial ; and they diſcharged the rule for a new trial. 
Black. Rep. 968. : 

N. B. In many parts of England, as alſo in Scotland, 
the computed miles moiſt commonly run in the proportion 
of about two computed to three meaſured miles, What 
hath been the original of the difference, ſeems difficult to 
aſcertain, | 


That he have under him, in the 2 where he doth not 
reſide, a preacher lawfully allowed] In purſuance of this 
canon (and not of any thing in che ſtatute), a clauſe to 
the like purpoſe is inſerted in the faculty or diſpcnlation. 
G1b/. 911. 
And it is further provided by Canon 47. that whoſo- 
ever hath two benefices, ſhall maintain a preacher li- 
cenſed, in the benefice where he doth not reſide ; except 
| hepreach himſelf at both of them uſually. 
5. The method which a preſentce muſt purſue, in order Manner of ob- 
to obtain a diſpenſation, is as followeth: Ong © 77 
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He muſt obtain of the biſhop, in whoſe dioceſe the N 
livings are, two certificates of the values in the king's 
books, and the reputed values and diſtance of ſuch live 
ings; one certificate for the archbiſhop, and the other 
for the lord chancellor. And if the livings lie in two 
Cioceſes z; then two certificates, as aforeſaid, are to be 

Ji- obtained from each biſhop, each certifying the value in 
to the king's books, and the reputed value, of- the living in 
ry his own dioceſe; and both of them, the reputed diſtance 
he of the two livings. 

a- WW Which certificates may be in this form; 

he ' © To the moſt reverend father in God, Thomas, by 
e divine providence lord archbiſhop of Canterbury, pri- 
at mate of all England and metropolitan : | 

ke „ Whereas A. B. clerk, maſter of arts, vicar of C. in 
d, the county of D. and in my dioceſe of E. is preſented to 
r the rectory of F. in the county and dioceſe aforeſaid; 
Jn Theſe are therefore to certify your grace, that the ſaid 
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vicarage of C. is valued in the king's books at =— it 
of the reputed yearly value of That the ſaid rec- 
tory of F. is valued in the king's books at is of the 
reputed yearly value of And that they are diſtant 
from each other about — miles. Witneſs my hand 
the —— day of 8 

The like to the lord high chancellor of Great Britain. 


He muſt alſo exhibit to the archbiſhop, his preſentation 
to the ſecond living. 


And alſo bring with him two papers of teſtimonials 
from the neighbouring clergy, concerning his behaviour 
and converſation ; one for the archbiſhop, and the othet 
for the lord chancellor, 

The form of which teſtimonials may be thus ; 

* To the moſt reverend father in God, Thomas, by 
divine providence, lord archbiſhop of Canterbury, primate 
of all England, and metropolitan : 

«© We whoſe names and ſeals are hereunto ſubſcribed and 
ſet, do humbly certify your grace, that we have perſon- 
ally known the life and behaviour of A. B. clerk, maſter 
of arts, vicar of C. in the county of D, and diocele of E. 
for the ſpace of three years now laſt paſt; that he hath, 
during the ſaid time, been of good and honeſt life and 
converſation, a faithful and loyal ſubject to his majeſty 
king George the third, and hath not (fo far as we know) 
held, written, or taught any thing, but what the church 
of England approves of and maintains. In witneſs where. 
of, we "have hereunto ſet our hands and ſeals, this ——— 
day of in the year of our Lord 


A. B. reQor of A, 
C. D. vicar of B. 
E. F. vicar of C.“ 


And he muſt in like manner exhibit to the achbiſhop his 
letters of orders of deacon and prieſt. 


And he muſt alſo exhibit to the archbiſhop, a certifi- 
cate of his having taken the degree of maſter of arts at 
the leaſt, in one of the univerſities of this realm, under 
the hand of the regiſter of fuch univerſity, 

And in caſe he be not doctor or bachelor of divinity, 
nor doctor of law, nor bachelor of canon Jaw ; he 1s 
to procure a qualification (according to the form above 
expreſſed) as chaplain to ſome nobleman, or to 2 

thek 


ew — — 92 A © —— 8 


„ — „ 


P i. a a - r > 


A 


_—_ > a ee , i a a = - a wa 


Plurality, 


other perſon impowered by law to grant qualifications for 
pluralities (which is alſo to be duly regiſtred in the fa- 
culty office) in order to be tendered to the archbiſhop, ac- 
cording to the ſtatute. And if he hath taken any of the 
aforeſaid degrees, which the ſtatute allows as qualifica- 
tions ; he is to procure a certificate thereof in the manner 
before mentioned, and to exhibit the ſame to the arch- 


biſhop. Eon, 444. 


After which, his diſpenſation is made out at the faculty 
office; where he gives ſecurity according to the direction 
of the canon. And afterwards he muſt repair to the lord 
chancellor, for confirmation under the broad ſeal, 

Ali which being done, he is then to apply himſelf to 
the biſhop of the dioceſe where the living lies, for his ad- 

ion and inſtitution, Deg. p. I. c. 4. | 


103 


. In purſuance of the ſtatute and canons aforegoing, Fam of a àt. 


the form of a diſpenſation is uſually as followeth : 

„% Thomas, by divine providence archbiſhop of Can- 
„ terbury, primate of all England and metropolitan, by 
authority of parliament lawfully impowered for the 


„ purpoſe herein written: To our beloved in Chriſt 


* A. B. clerk, maſter of arts, of college in the uni- 
« verſity of and alſo chaplain to the right honourable 
„C. lord —— health and grace. The greater progreſs 
* men make in ſacred learning, the greater encourage- 
ment they merit; and the more their neceſſities are in 
“daily life, the more neceſſary ſupports of life they re- 
„% quire, Upon which conſiderations, and being moved 
„by your ſupplications in. this behalf, We do (by vir- 
tue and in purſuance of the power veſted in us by the 
« ſtatutes of this realm) by theſe preſents graciouſly diſ- 
« penſe with you; that, together with the re@ory of 
the pariſh church of in the county of 
* cele of which you now poſleſs, the annual fruits 
* whereof, according to the valuation made in the books 
of firſt fruits and tenths of eccleſiaſtical benefices re- 
* maining in the exchequer of our ſovereign lord the 
* king, do not exceed the ſum of you may freely 
* and lawfully accept, and hold as long as you ſhall 
* live, the rectory of the pariſh church of in the 
county of ——and dioceſe of not diſtant from the 
* former above — miles or thereabouts, the annual 
„ fruits whereof according to the valuation aforeſaid, 
* do not exceed the ſum of Provided always that 
* in each of the churches aforcſaic, as well in that, 
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from which it ſhall happen that you ſhall be for the 
greater part abſent, as in the other, on which you 
ſhall make perpetual and perſonal reſidence, yuu do 
preach thirteen ſermons every year according to the 
ordinances of the church of England promulged in 
that behalf; and do therein fincerely religiouſly and 
reverently handle the holy word of God; and that in 
the benefice, rom which you ſhall happen io be moſk 
abſent, you do nevertheleſs exefciſe hoſpi ality, two 
months yearly ; and for that time, according to the 
fruits and profits thereof, as much as in you lieth, you 


do ſupport and relieve the inhabitants of that pariſh, 


eſpecially the poor and needy. Provided alſo, that 
the cure of the ſouls of that church from which you 
ſhall be moſt abſent, be in the mean time in all re- 
ſpects laudably ſerved by an able miniſter, capable ta 
explain and interpret the principles of the chriſtian 
religion, and to declare the word of God unto the 
people, in caſe the revenues of the ſaid church can 
conveniently maintain ſuch miniſter ; and that a com- 
petent and ſufficient ſalary be well and truly allowed 
and paid to the ſaid miniſter, to be limited and allotted 
by the proper ordinary at his diſcretion, or by us or 
our ſucceſſors, in caſe the dioceſ.n biſhop ſhall not 
take due care therein. Provided nevertheleſs, that 
theſe preſents do not avail you any thing, unleſs duly 
confirmed by the king's letters patent, Given uns 
der the ſeal of our office of faculties, this — day 


6 of GC." -- 


The lord chancellor's confirmation: 


„ George the third, &c. To all to whom theſe our 


preſent letters ſhall come, greeting: We have ſcen 
certain letters of diſpenſation to theſe preſents annexed 
which, and every thing therein contained, ac. ording 
to a certain act in that behalf made in the parliament 
of Henry the eighth heretofore king of England, our 
predeceflor, we have ratified approved and confirmed, 
and for us our heirs and ſucceſſors we do ratify approve 
and conftrm by theſe preſents; So that the reverend 
A. B. clerk, maſter of arts, in the letters aforeſaid nam- 
ed, may uſe have and enjoy, freely and quietly with 
impunity, and lawlully, all and ſingular the things in 
the ſame ſpecified, accarding to the force form and 
effect of the ſame, without any impediment whatſo- 
ever, altho' expreſs mention of the certainty of the 

« premiſes, 
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« premiſes, or of any other gifts or grants by us hereta« 
« fore made to the ſaid A, B. be not made in theſe pre- 
« ſents ; or any other thing, cauſe, or matter whatſoever 
« in any wiſe notwithſtanding, In teſtimony whereof 


| « we have cauſed theſe our letters to be made patent. 


« Witneſs our ſelf at Weſtminſter, the — day of —— 
« in the year of our reign,” | 

7. By the ſeveral ſtamp acts; for every ſkin or piece 
of vellum or parchment, or ſheet or piece of paper, on 
which any diſpenſation to hold two eccletiaſtical dignities 
or benefices, or both a dignity and a benefice, ſhall be 


ingroſſed or written, there ſhall be paid a quadruple forty 


ſhilling ſtamp duty. | 
8. By the 13 El. c. 20. That the livings appointed 


for eccleſiaſtical miniſters may not by corrupt and indi- 


rect dealings be transferred to other uſes, it is enacted, 
that no leaſe be made of any benefice or eccleſiaſtical 
promotion with cure, or any part thereof, and not bein 

impropriated, ſhall endure any longer than while the leſ- 
ſor ſhall be ordinarily reſident, and ſerving the cure of 


E ſuch benefice without abſence above fourſcore days in 


any one year; but every ſuch leaſe, immediately upon 


# ſuch abſence, ſhail ceaſe and be void; and the incum- 


bent ſo offending ſhall for the ſame loſe one year's profit 
of his ſaid benefice, to be diſtributed by the ordinary 
among the poor of the pariſh, And all chargings of 
ſuch benefices with cure with any penſion, or with 
any profit out of the ſame to be yielded or taken, 
other than gents reſerved upon leaſes, ſhall be void. 
1. 

q Provided, that every parſon by the laws of this realm 


allowed to have two benefices, may demiſe the one of 


them upon which he ſhall] not be moſt ordinarily reſident 
to his curate only that ſhall there ſerve the cure for him: 
but ſuch leaſe ſhall endure no longer than during ſuch 
curate's reſidence without abſence above forty days in any 


one year. /. 2. 


9. By the 1 . c. 26. If the univerſities ſhall preſent 
or nominate to any Popiſh benefice with cure, prebend, 
or other eccleſiaſtical living, any perſon who ſhall then 


have any other benefice with cure of ſouls ; ſuch preſen- 
tation ſhall be void. 


Polygamy. 
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Y the 1 J. c. 11. If any perſon within his majefly's 

dominiqns of England and Wales, being married, ſhall 
tearry any perſon, the former huſband or wife being alive; 
every ſuch offence ſhall be felony, and the perſon jo offending 
ſhall ſuffer death as in caſes of felony; and jhall be tried in the 
county where he or ſhe was apprehended, as if the offence had 
been committed in ſuch county, 

Provided, that this ſhall not extend te any perſon, whe/e 
huſband or wife ſhall be continually remaining beyond the ſea 
or ſeven years together 7 

Or whoſe huſband or wife ſhall abſent him or her ſelf the 
one from the other, far ſeven years together, in any part within 
his majeſiy's dominions, the one of them not knowing the other 
to be living within that time. 

Provided alſo, that this ſhall not extend to ary perſon thai 
ſhall be at the time of ſuch marriage divorced by any ſentence in 
the ecclefraſtical court: 

Or, to any perſon where the former marriage hath been by 


ſentence in the eccleſſaſtical court declared to be void and of 


no effect : | 

Nor to any perſon by reaſon of any former marriage had er 
made within age of conſent. 

Provided alſo, that no attainder for this offence made felony 
by this adt, ſhall work any corrupjion of blood, loſs of diner, 
or diſiuberiſan of heirs. 


If any perſon within his majefly*'s dominions of England ard 
ales] If the firſt marriage was beyond ſea, and the lat- 
ter in England, the party may be indicted here, beczulc 
the latter marriage makes the offence ; but if the firſt mar- 
riage was in England, and the latter beyond fea, it ſeem- 
eth that the offender cannot be indicted here, becauſe 
the offence was not within the kingdom. Aely. 79, 


80. 


Being married] This extendeth to a marriage de facto, 


or voidable by reaſon of conſanguinity, affinity, or ſuch 


like; for it is a marriage in judgment of law until it be 
avoided; and therefore tho' neither marriage be de jure, 
yet they are within this ſtatute, 3 /n/?. 88. 


Shall marry any perſon, the former huſband or wi/e being 


alive} If a man marrieth a wife, and then marrieth an- 
8 other 
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other the former wife being living, and then ſuch firſt 
wife dying he marrieth a third the ſecond wite being 
living ; this marrying of the third is not felony, becauſe 
the marriage with ſuch ſecond wife was merely void: 
but otherwiſe it would have been if he had married 
the third, the firſt and true wife being living. 1 H. H. 


693. 
Every ſuch offence ſhall be felony] And ſuch ſecond mar- 


riage is merely void. 3 III. 88. | 


And the perſon ſo offending ſhall ſuffer death as in caſes of 


felony] Yet he ſhall have the benefit of clergy ; the ſame 
being not excluded by expreſs words, 3 IA. 89. 


And ſhall be tried) The firſt and true wife is net to be 
allowed as a witneſs againſt the huſband; but it ſeemeth 
clear, that the ſecond- wife may be admitted to prove the 


ſecond marriage, being not ſo much as his wife de facto. 
1H. H. 693. 


In the county where he or ſhe was apprehended} This is 
added only cumulative ; for he may be indicted where the 
ſecond marriage was, though he be never apprehended ; 
and ſo be proceeded againſt to outlawry, 1 H. H. 


b94- 


Shall not extend to any perſon, whoſe huſband or wife ſhall 
be continually remaining beyond the ſeas for ſeven years together ] 
And in this caſe notice that he or ſhe is living, is not 
material, in reſpect of the commorancy beyond ſea, 


3 In. 88. 


Beyond the ſeas) And this, although it be within the 
king's dominions; as in New England, or Ireland, 


1 H. H. 693. 
Or whoſe huſband or wife ſhall abſent him or her ſelf the 


one from the other, for ſeven years together, in any part within 
his majeſly's dominions, the one of them not knowing the other 
to be living within that time] So that in this caſe notice 
is material, and maketh the offence. 3 1ſt. 88. 


Shall not extend to any perſon that ſhall be at the time 
ef ſuch marriage divorced by any ſentence in the ecclefraſtical 
court] And this is intended a divorce not a a vinculo matri- 


monii, for then without the aid of any proviſo either may 


freely marry ; but it muſt be intended of divorces a me nſa 
here. 1 H. H. 694 
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Nor to any perſon by reaſon of any former marriage had 
or made within the age of conſent] If the man be above 
fourteen and the wife under twelve, or if the wife be 
above twelve and the man under fourteen, yet may the 
huſband or wife ſo above the age of conſent diſagree to 
the eſpouſals, as well as the party tht is under the age 
of conſent; for the advantage of diſagreement muſt be 
reciprocal. And ſo it was refolved by the judges and 
civilians, T. 42 El. in the king's bench, in a writ of er. 
ror between Babington and Warner. So as if either party 


be within age of conſent, it is no former marriage within 


this act. 3 7ſt. 89. 


H. 4 G. Strutville's caſe. By Parker chief juſtice: 
Where a woman marries a ſecond huſband, the firſt huſ. 
band being alive, and the ſecond not privy; as to what 
ſhe acquired during the cohabitation, ſhe ſhall be eſteemed 
as a ſervant to the ſecond huſband, who is intitled to the 
benefit of her labour, 


Popery. 


IJ. Papal incroachments in this realm. 
II. Popiſh juriſdiction aboliſhed. 
III. Peter-pence aboliſhed, 
IV. Firſt fruits and tenths taken from the pope. 
V. The pope's preſentation to Benęſices. 
VI. Appeals to Rome. 


VII. Bringing bulls and other inſtruments fron 
Rome. 

VIII. Popiſb books and relicks, 

IX. Feſuits and popiſb prieſts. 

X. Saying or hearing maſs. 

AI. Frequenting conventicles. 

XII. Foreign education of papiſts. 

XIII. Popiſh children of proteſtants. 

XIV. Proteſtant children of papiſts. 

XV. Papiſts not repairing to church, 
X Per 


Yom 


Der- 
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XVI. Perverting others or being perverted to 
popery- 

XVII. Entring into foreign ſervice. 


XVIII. Refuſing the oaths and ſubſcriptions. 


AXIA. Armour and ammuziiion, 

XX. Horſes. 

XXT. Popiſh baptiſm. 

XXII. Popiſh marriage, 

AIII. Popiſb burial. | 

XXIV. Heirs of popiſh recuſants. 

XXV. Popiſh wife. 

XXVI. Popiſb fervants e. ſojcurners. 4 

XVII. Popiſh ſchooli; ofters. 

XXV1IT. Papiſts ſhall not ſucceed to the crown of 
this realm. 

XXIX, Papiſts ſhall not fit in either houſe of par- 
lament. 

XXX. Papiſts ſhall not preſent to benefices. 

AXXXI. Shall be ns excommunicated. 

AXXII. Shall not repair to court. 

AXXIIT. Shall not come within ten miles of Lon- 
don. 

XXXIV. Shall not remove above five miles from 
their babitation, 

MAV. Shall be diſabled as to law, phyſick, and 
offices. 

XAXVI. Shall not be executors, adminiſtrators, or 
guardians. 

XXXVIT. Inro/ling deeds and wills of papiſts. 

AXXVVIII. Repiftring eſtates of papiſts. 

XKXXIX. Papi 1s to pay double taxes. 

AL. Lands given to ſuperſtitious uſes. 


ALI. Preſentment of papiſts to the courts ſpiritual 


aud temporal. 
XLII. Information againſt Lapilis not reſtrained to 
the proper county. 
ALI. Peers hoy 16 be tried in caſes of recuſaucy. 
ALV. Papiſis 
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XLIV. Papiſis conforming. | 
XIV. Saving of the eccleſiaſtical juriſdiction. 


T. Papal incroachments in this realm, 


I. HERE doth not appear much of the pope'; 

power in this realm before the conqueſt. But 
the pope having favoured and ſupported king William the 
firſt in his invaſion of this kingdom, took that opportunity 
of enlarging bis incroachments, and in this king's reign 
began to ſend his legates hither ; and prevailed with Henry 
the firſt to give up the donation of biſhopricks; and in the 
time of king Stephen gained the prerogative of appeals ; 
and in the time of Henry the Second exempted all clerks 
from the ſecular power. 1 Haw. 49, 50. 

2. And not long after this, by a general excommuni- 
cation of the. king and people, for ſeveral years, becauſe 
they would not ſuffer an archbiſhop to be impoſed upon 
them; king John was reduced to ſuch ſtfaits, that he 
was obliged to ſurrender his kingdoms to the pope, and 
to receive them again, to hold of him for the rent of a 
thouſand marks. 1 Haw. 50. 

3- And in the following reign, of Henry the third; 
partly from the profits of our beſt church benefices, which 
were generally given to Italians and others reſiding at the 
court of Rome, and partly from the taxes impoſed by the 
pope, there went yearly out of the kingdom 70, ooo l. an 
immenſe ſum in thoſe days. 1 Haw. 50. 

4. The nation, being under this neceſſity, was obliged 
to provide for the prerogative of the prince and the li- 
berties of the people, by many ftrict laws ; as will appear 
in the following ſections. 1 Haw. 50. 


IT. Popiſh juriſdificn aboliſhed. 
I. Art. 37. The biſhop of Rome hath no juriſdiction in 

this realm of England. | | 
2. Can. 1. All eccleſiaſtical perſons ſhall faithfully 
keep and obſerve, and (as much as in them lieth) ſhall 
cauſe to be obſerved and kept of others, all and fingular 
laws and ſtatutes made for reftoring to the crown of this 
kingdom the ancient juriſdiction over the ſtate eccleſiaſti- 
cal, and aboliſhing all foreign power repugnant to the 
ſame. And all eccleſiaſtical perſons having cure of fouls, 
and all other preachers and readers of divinity leQures, 
ſhall to the utmoſt of their wit knowledge and learning, 


purely and ſincerely, without any colour of Ame 
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teach manifeſt open and declare, four times a year at leaſt, 
in their ſermons and other collations and lectures, that all 
uſurped and foreign power (foraſmuch as the ſame hath no 
eſtabliſhment nor ground by the law of God) is for moſt 
juſt cauſes taken away and aboliſhed ; and that therefore 
no manner of obedience or ſubjection is due unto any ſuch 
foreign power. - 

3. By the 26 H. 8. . 1. The king ſhall be taken as 
the only ſupreme head in earth of the church of England, 
and ſhall have and enjoy annexed to the imperial crown 
of this realm, all honours dignities preheminences juriſ- 
ditions privileges authorities immunities profits and com- 
modities to the ſaid dignity of ſupreme head of the ſame 
church belonging; and ſhall have power, from time to 
time, to vifit repreſs redreſs reform order correct reſtrain 
and amend all ſuch errors hereſies abuſes offences con- 
tempts and enormities, which by any ſpiritual authority 
may lawfully be reformed repreſſed ordered redreſſed cor- 
rected reſtrained or amended; any uſage, cuſtom, foreign 
laws, foreign authority, preſcription, or any other thing 
to the contrary notwithſtanding. | 

4. And by the 35 H. 8. c. 3: Whereas the king hath 
heretofore been and is juſtly lawfully and notoriouſly 
known named publiſhed and declared, to be king of Eng- 
land France and Ireland, defender of the faith, and of the 
church of England and alſo of Ireland in earth ſupreme 
head, and hath juſtly and lawfully uſed the title and name 
thereof; it is enacted, that all his majeſty's ſubjects ſhall 
from henceforth accept and take the ſame his majeſty's 
ſtyle as it is declared and fet forth in manner and form 


following; viz. Henry the eighth, by the grace of God, king 
of England France and Ireland, defender of the faith, and of 


the church of England and alſo of Ireland in earth the ſupreme 
head: and the ſaid ſtyle ſhall be for ever united and an- 
nexed to the imperial crown of this realm, 

5. And by the 1 Eliz. c. 1. To the intent that all the 
uſurped and foreign power and authority, ſpiritdal and 
temporal, may for ever be clearly extinguiſhed, and never 
to de uſed or obeyed within this realm; it is enacted, that 


no foreign prince perſon prelate ſtate or potentate, ſpi- 


ritual or temporal, ſhall at any time uſe enjoy or exer- 


cile any manner of power juriſdiction ſuperiority autho- - 


rity preheminence or privilege, ſpiritual or eccleſiaſtical, 
within this realm; but the ſame ſhall be clearly aboliſhed 
for ever: any ſtatute, ordinance, cuſtom, conſtitutions, 
or any other matter or cauſe whatſoever to the contrary 
not witaſtanding. / 16. And 
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And ſuch juriſdictions privileges ſuperiorities and pre- 
heminences, ſpiritual and eccleſiaſtical, as by any ſpiritual 
or eccleſiaſtical power or authority hath been heretofore 
or may lawfully be exerciſed or uſed, for the viſitation of 
the eccleſiaſtical ſtate and perſons, and for reformation 
order and correction of the ſame, and of all manner of 
errors hereſies ſchiſms abuſes offences contempts and enor- 
mities, ſhall for ever be united and annexed to the im- 
perial crown of this realm. /. 17. | 

And for the utter extinguiſhment of all foreign and 


uſurped power and authority, it is enacted; that if any 


perſon ſhall by writing, printing, teaching, preaching, 
expreſs words, deed or act, adviſedly maliciouſly and di- 
rectly affirm hold ſtand with ſet forth maintain or defend 
the authority preheminence power or juriſdiction, ſpiritual 
or eccleſiaſtical, of any foreign prince prelate perſon ſtate 
or potentate whatſoever, heretofore claimed uſed or u{urp- 
ed within this realm; or ſhall adviſedly maliciouſly and 
directly put in ure or execute any thing, for the extolling 
advancement ſetting forth maintenance or defence of any 
ſuch pretended or uſurped juriſdiction power preheminence 
and authority, or any part thereof; he, his abettors 
aiders procurers and counſellors, being thereof attainted 
according to the true order and courſe of the common 
laws of this realm, ſhall for the firſt offence forfeit to the 
king all his goods and chattles, as well real as perſonal ; 
and if he have not goods worth 201. he ſhall alſo be im- 
priſoned for a year; and alſo all the eccleſiaſtical promo- 
tions of every ſpiritual perſon ſo offending ſhall be void: 
for the ſecond offence ſhall incur a præmunire: and for 
the third offence ſhall be guilty of high treaſon. But no 
perſon thall be moleſted for any offence by preaching 
teaching cr words, unleſs he be indicted within one half 
year, And no perſon ſhall be indicted or arraigned for 
any offence adjudged by this act, unleſs there be two ſuſ- 
ficient witneſtes or more, to teſtify the offence ; and the 
ſaid witnefles, vi ſo many of them as ſhall be living, and 
within the realm at the time of the arraignment, ſhall be 


- brougnt forth in perſon face to face to give evidence, if the 


party requite it. And if any perſon ſhall happen to give 
relief aid or comfort, to a perſon offending in any ſuch 
caſe of præmunire or treaſon; this ſhall not be taken to 
be an oilence, unleſs there be two, ſufficient witnehes 
openly to teſtify, that the perſon had notice and know 
Iedze of the offence committed. / 27, 28, 29, 30, 3!» 


the 


37» 38. And by the 23 El. c. 1. ſ. & Ihe juſtices of 
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the peace may inquire of offences within this act (ht not 
hear and determine the ſame), within a year and a day after 
the offence committed. | | 5 

6. And by the 5 EI. c. 1. (which act is required to be 
read at every quarter ſeſſions, leet and law day, and once 
in every term in the open hall of every houſe of court and 
chancery), if any perſon ſhall by writing, printing, 
preaching or teaching, deed or act, adviſedly and witting- 
iy hold or ſtand with, to extol ſet forth maintain or de- 
fend the authority juriſdiction or power of the biſhop of 
Rome or of his ſee, heretofore claimed uſed or uſurped 
within this realm; or by any ſpeech open deed or act, 
adviſedly and wittingly attribute any ſuch manner of 
juriſdiction authority or preheminence to the ſaid biſhop 
or ſee of Rome within this realm: he, his abettors pro- 
curers and counſellors, and alſo their aiders aſſiſtants and 
comforters, upon purpole and to the intent to ſet forth 
further and extol the ſaid uſurped power, being thereof 
lawfully indicted or preſented within one year, and con- 
victed or attainted at any time after, ſhall incur a præmu— 
nire: And as well juſtices of aſſize in their circuits, as 
juſtices of the peace in their quarter or open ſeſſions, may 


inquire thereof as of other offences againſt the peace, and 


ſhall certify every preſentment thereof into the king's 
bench within forty days, if the term be then open; if not, 
at the firſt day of the full term next following the ſaid 
forty days; on pain of 1001: and the juſtices of the king's 
bench ſhall hear and determine the ſame, as in other caſes 
of præmunire. And for the ſecond offence, ſuch perſon 
thall be guilty of high treaſon : But not to work corrup- 
tion of blood, diſheriſon of heirs, or forfeiture of dower. 
Provided that the charitable giving of reaſonable alms to 
any offender, without fraud or covin, ſhall not be deemed 
any ſuch abatement procuring counſelling aiding aſſiſting 
or comforting, as thereby to incur any pain or forfeiture. 


His abettors procurers and counſellors, and aiſo their aiders 
aſſtants and comforters] An indictment againſt any ſuch 
perſon muſt be, &4nowing the principal to be a maintainer 
of the juriſdiction of the pope ; and to ſay, again/? the 
form of the flatute only, is not ſufficient. 1 H. H. 332. 


Charitable giving of reaſonable alms] This ſpecial clauſe 
of giring alms not to make an aider or comforter, if the 
alms be reaſonable and without covin, tho? the oſtender 
de not impriſoned nor under bail, ſeems to be but agree- 


able to the common law; and therefore it ſeems even by 
Vo“. III. 1 the 
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the common law, if a phyſician or ſurgeon miniſter help 
to an offender fick or wounded, tho' he know him to be 
an offender even in treaſon, this makes him not a traytor, 
for it is done upon the account of common humanity ; 
but it will be miſpriſion of treaſon, if he know it, and do 
not diſcover him. 1 H. H. 332. 

7. Finally, by the 2 J. c. 4. If any perſon ſhall, either 
upon the ſeas, or beyond the ſeas, or in any other place 
within the king's dominions, put in practice to abſolye 
perſuade or withdraw any of his majeſty's ſubjects from 
their natural obedience, or to reconcile them to the pope 
or ſee of Rome, or to any other prince ſtate or potentate ; 
or ſhall be willingly ſo abſolved or withdrawn as afore- 
faid, or willingly reconciled, or ſhall promiſe obedience 
to any ſuch pretended authority prince ſtate or potentate ; 
ic, his procurers and counſellors, aiders and maintainers, 
knowing the ſame, ſhall be guilty of high treaſon. / 22, 
23. 
But this ſhall not extend to any perſon who ſhall be 
reconciled to the pope or ſee of Rome (for and touching 
the point of ſo being reconciled only) that ſhall return 
into this realm, and thereupon within fix days before the 
biſhop of the dioceſe or two juſtices of the peace of the 
county where he ſhall arrive, ſubmit himſelt and take the 
oaths (of allegiance and ſupremacy, 1 V. . 1. c.8.): 
which oaths the ſaid biſhop or juſtices ſhall certify at the 
next ſeſſions, on pain of 401. / 24. 

And perſons thall be tried for theſe offences, at the 
aſſizes of that county, or in the king's bench, and be 
there proceeded againlt as if the treaſon had been commit- 
ted iu the county where the perſon ſhall be taken, /. 25. 


III. Peler-pence aboliſhed, 


Peter-pence was au annual tribute of one penny, paid at 
Rome out cf every family at the feaſt of St. Peter. Gill. 
87. 
And this, Ina the Saxon king, when he went in pil- 
grimage to Rome about the year 740, gave to the pope, 
partly as alms, and partly in recompence of a houſe erect- 
ed in Rome for Englith pilgrims. God. 111. 355. 

And this continued to be paid generally until the time 
of king Henry the ei-hth, when it was enacted, that from 
thencetorth no perſon ſhall pay any penſtons, cenſes, por- 
tions, peter-pence, or any other impoſitions, to the uſe 


of the biſhop or ſce of Rome, 20 H. B. % 21. 
IH. Fiat 
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IV. Firſt fruits and tenths taken from the pope: 


Firſt fruits, annates, or primitiæ, are the firſt fruits 
after the avoidance of every ſpiritual living for one whole 
year. Theſe have been paid of. very ancient time; for 
amongſt the laws of king Ina, who began his reign in the 
year 712, there is an order for the payment thereof. But 
the pope did not obtain to have them appropriated to him- 
ſelf, until after the reign of king Edward the hrit. 4 1/2. 
120. God. Introd. 49. Degge P. 2. c. 15. 

Tenths, decimæ, are the tenth part of the yearly value 
of all eccleſiaſtical livings. This payment was exacted 
from the clergy by the pope in the reign of king Edward 
the firſt; and was ſometimes granted by the pope to the 
kings of this realm, eſpecially for the aid of the holy 


land: but afterwards theſe tenths became wholly appro- 


priated to the ſee of Rome. 4 In. 120, 121. _ 

But by the 26 H. 8. c. 3. The revenues of the firſt 
fruits and tenths are for ever annexed to the imperial 
crown of this realm, 


V. The pope's preſentation to benefices. 
7. By the 25 Ed. 3. ft. 6. If any reſervation, colla- 


tion, or proviſion be made by the court of Rome, of any 
archbiſhoprick, biſhoprick, dignity, or other benchce, 
in diſturbance of the rightful donors; the king ſhall pre- 
ſent for that time, if ſuch donors ſhall not themſelves 
exerciſe their right, And if perſons Jawfully preſented 
ſhall be diſturbed by ſuch proviſors ; then the ſaid provi- 
lors, their procurators, executors, and notaries ſhall be 
attached by their body, and brought in to anſwer, and if 
they be convict, they ſhall abide in priſon without bail, 
till they have made fine to the king and gree to the party 
grieved; and before they be delivered, they ſhall make 
tull renunciation, and find ſurety that they ſhall not at- 
tempt ſuch things in time to come. And if they cannot 
be tound, the exigent ſhall go againſt them. 

2. By the 38 Ed. 3. ,. 2. To ceaſe the perils that 
ſhall happen, becauſe of proviſions cf benefices; it is or- 
dained, that all perſons obtaining ſuch proviſions, ſhall 
be puniſhed according to the aforeſaid ſtatute of the 25 
Ed. 3. and they who cannot be attached, if they appear 
not in two months, ſhall! be puniſhed according to the 
ſtatute of proviſors of the 27 Ed. 3. c. 1. (hereafter fol- 
inving.) | 

I 2 3. By 
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3. By the 12 R. 2. c. 15. No perſon ſhall paſs or ſend 


out of the realm, without the king's licence, to provide 


ſor himſelf a benefice; on pain that ſuch proviſor ſhall be ſo 
out of the king's protection, and the benefice to be void. dt 
4. And by the 13 K. 2. ft. 2. c. 2. If any ſhall accept {4 
a benefice contrary to the ſtatute of the 25 Ed. 3. J. 6. ju 
he ſhall be baniſhed out of the realm for ever, and his in 
lands and goods forfeited to the king.“ 1 
5. By the 3 R. 2. c. 3. No perſon ſhall take to ferm lp 
any benefice ot an alien, without the king's licence ; nor a; 
mall convey money out of the realm for ſuch ferm: on 01 
pain of being puniſhed as by the ſtatute of proviſors of to 
the 27 Ed. 3. Cc 
6. And by the 7 R. 2. c. 12. If any alien ſhall pur. ra 
chaſe and occupy any benefice, without the king's licence; be 
he ſhall be compriſed within the ſtatute of the 3 R. 2. c. 3. 80 
and mortover ſhall incur the forfeitures of the 25 Ed. 3. th 
fr. 5. c. 22. (that is, be ſhall be out of the Rings protection.) 1 
7. And finally, by the 16 R. 2. c. 5. which is the ſa- th 
mous ſtatute called the ſtatute of premunire ; If any ſtall th 
purchaſe or purſue, in the court of Rome or elſewhere, re 
any tranſlation of any prelate out of the realm, or from be 
one biſhoprick to another, — he ſhall be put out of the 
king's protection, his lands and goods forfeit to the king, ſh 
and ſhall be attached by his body it he may be found, and uf 
brought before the king and his council there to anſwer, 1 
or elſe proceſs to be made againſt him by premunire facias, a 
as in other flatutes of proviſors. n 
al 
Shall be put out of the king's proteftim] By theſe words, ni 
the perſons attainted in a writ of premunire, are difabled th 
to have any action or remedy by the king's law or the by 
king's writs ; for the law and the king's writs are the 
things whereby a man is protected and aided; fo as he of 
who is out of the king's protection, is out of the aid aud co 
protection of the law. 3 IA. 126. it; 
| hi 
LI. Appeals 10 Rome. be 
1. The ſtatutes concerning the prohibition of appeals « 
to Rome, are but declaratory of the ancient law oi the . 
realm. 4 I. 340, 341. di 
2. The firſt attempt of any appeal to the ſee of Rome 
out of England, was by Anſelm archbiſhop of Canterbury, ſu 
in the reign of William Ruſus; and yet it took no effect. wil 
4 14ſt. 341. by 


And 


Cc 
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And the fame is oppoſed by the ſtatutes ſollowing : 

3. By the 27 Ed. Z. c. 1. called the ſtatute of . provi- 
ſors, All the people of the king's ligeance, which ſhall 
draw any out of the realm in plea, whereof the cogni- 
{ance pertaineth to the king's court, or of things whereof 
judgments be given in the king's court, or which do fue 
in any other court, to defeat or impeach the judgments 
given in the king's court, ſhall have a day containing the 
ſpace of two months by warning to be made to them, to 
appear before the king and his council, or in his chancery, 
or before the king's juſtices of the one bench or the other, 
to anſwer to the king for the contempt. And if they 
come not at the day to be at the law; they, their procu- 
rators attornies executors notaries and maintainers, ſhall 
be put out of the king's protection, and thefr lands and 
goods forfeit to the king, and their bodies (whereſoever 


they may be found) ſhall be taken and imprifoged and 


ranſomed at the king's will: And upon the fame a writ 
ſhall be made, to take them by their bodies, and to ſeize 
their lands and goods into the king's hands; and if it be 
returned that they be not found, they ſhall be put in exi- 
gent and outlawed, | 

4. By the 38 Ed. 3. ff. 2. To ceaſe the perils that 
ſnall happen, becauſe of citations out of the court of Rome, 
upon cauſes whoſe cogniſance pertaineth to the king's 
court; it is ordained, that all perſons obtaining ſuch cita- 
tions ſhall be puniſhed according to the ſtatute of the 25 
Ed. 3. A. 6. (above recited); and they who cannot de 
attached, if they appear not in two months, ſhall be pu- 
niſhed according to the aforeſaid ſtatute of proviſors. And 
the king, clergy, and laity do mutually engage, to ſtand 
by one another in defence of this act. | 

5. By the 13 R. 2. „l. 2. c. 3. If any perſon ſhall bring 
or ſend into the realm any ſummons, ſentences, or ex- 
communications, againſt any perſon for executing the 
ſtatute of proviſors; he ſhall be impriſoned, and torfeit 
his lands and goods, and incur the pain of life and mem- 
ber: And if any prelate make execution thereof, his tem- 
poralties ſhall be taken into the king's hands; and if any 
perſon of leſs eſtate than a prelate make ſuch execution, 
hr ſhall be impriſoned, and make fine and ranſom by the 
viſcretion of the king's council. 

6. By the ſtatute of premunire, 16 R. 2. c. 5. If any 
ſhall purchaſe or purſue, in the court of Rome or elſe- 
where, any proceſſes, ſentences of excommunication, 
bulls or inflruments, againſt any perſon executing judg- 
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ments in the king's courts; or ſhall bring within the 
realm or receive the ſame: he ſhall be put out of the king's 
protection, his lands and goods forfeit to the king, and 
ſhall be attached by his body if he may be found, and 
brought before the king and his council there to anſwer, 
or elſe proceſs to be made againſt him by præmunire facias, 
as in other ſtatutes of proviſors. 


Or elſewhere) It hath been ſaid, that ſuits in the eccle- 
ſialllcal courts within this realm are within theſe words, if 
they concern matters the cogniſance whereof belongs to 
the common law; as where a biſnop deprives an incum- 
bent of a donative, or excommunicates a man for * 
in his parks. 1 /Zaw, 51. 

But it Seach that a (uit in thoſe courts, for a matter 
which appears not by the libel itſelf, but only by the de- 
fendant's plea or other matter ſubſequent, to be of tempo- 
ral cogniſance (as where a plaintiff libels for tithes, and 
the defendant pleads that they were ſevered from the nine 
parts, by which they became a lay fee), is not within the 
ſtatute; becauſe it appears not that either the plaintiff or 
the judge knew that they were ſevered. 1 Haw. 52. 

7. Finally, by the 24 H. 8. . 12. All cauſes teſta- 
mentary, cauſes of matrimony, and divorces, rights of 
tithes, oblations, and obventions (the knowledge whereot 
by the goodneſs of princes of this realm, and by the laws 
and cuſtom of the ſame, appertaineth to the ſpiritual ju- 
rifdiction of this realm) ſhall be determined within the 
king's juriſdiction and authority, ard not elſewhere; any 
foreign inhibitions, appeals, ſentences, ſummons, cita- 
tions, ſuſpenſions, interdictions, excommunications, re— 
ſtraints, judgments, or other proceſs or impediments 
whatſoever notwithſtanding. And all ſpiritual perſons 
wall and may uſe, miniſter, and execute all divine ſer— 
vices, any foreign citations, proceſſes, inhibitions, ſuſ- 
penſions, interdictions, excommunications, or appeals 
touching any the cauſes aforeſaid, from or to the ſee of 
Rome, or any other foreign prince or court, to the con- 
trary notwithſtanding: And it they ſhall, by the occa- 
tion thereof, refuſe to miniſter the ſame, they ſhall be 
impriſoned for a year, and make fine and ranſom at the 
king's pleaſurc, 

And if any perſon in any of the cauſes aforeſaid, ſhall 
attempt or procure from the ſee of Rome or elſewhere, 
any foreign proceſs or other the inſtruments abovemen- 
tivned, or execute any of the fame, or do any thing to 
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the kindrance of any proceſs ſentence judgment or deter- 
mination in any courts of this realm, for any the cauſes 


aforeſaid; he, his fautors comforters abetters procurets 
executors and counſellors, ſhall incur a præmunire. 


VII. Bringing bulls and other inſtruments from Rome. 
1. By the 25 H. 8. c. 21. If any perſon ſhall ſue to 


the court or ſee of Rome for any licence, faculty, or dil- 
penſation, or put any of the ſame in execution; he ſhall 
incur a præmunire. | 

2. And by the 28 H. 8. c. 16. All bulls, breves, facul- 
ties, and diſpenſations heretofore obtained of the ſee of 
Rome, ſhall be void; and ſhall not be pleaded in any 
court of this realm, on pain of a præmunire. 6 

Yet it hath been holden, that the alledging of an an- 
cient bull, in order to induce another principal matter, 
whereon to ground a title, without claiming any thing 
from the bull itſelf, is not within this ſtatute. 1 Haw. 
51. 
3. By the 13 Eliz. c. 2. If any perſon ſhall uſe or put 
in ure any bull writing or inſtrument written or printed, 
of abſolution or reconciliation obtained from the biſhop 
of Rome or other perſon claiming authority by or from 
him; or ſhall take upon him by colour thereof to abſolve 
or reconcile any perſon, or to grant or promiſe to any 
perſon any ſuch abſolution or reconciliation, by any 
ipeech, preaching, teaching, writing, or any other open 
deed; or ſhall willingly receive and take any ſuch abſo- 
Jution or reconciliation; or ſhall obtain from the biſhop 
of Rome any manner of bull, writing, or inſtrument, 
written or printed, containing any thing matter or cauſe 
whatſoever ; or ſhall publiſh or by any means put in ure 
any ſuch bull, writing, or inſtrument ; he, his procurers 
abetters and counſellors to the fact and committing of the 
laid offence, being attainted according to the courle of the 
laws of this realm, ſhall be adjudged guilty of high trea- 
ion, And all aiders comforters or maintainers of any the 
laid offenders, after committing any the ſaid offences, 10 
the intent to fet forth uphold or allow the execution of 
tne ſaid uſurped power, ſhall incur a præmunire. 

And if any perſon to whom any fuch abſolution, re- 
conciliation, bull, writing or inſtrument {hall be oftered 
moved or perſuaded to be uſed put in ure or cxecuted, 
ſhall conceal the ſame offer motion or perſuaſion, and not 
ducloſe the lame by writing or otherwite within fix weeks 
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to ſome of the privy council; he ſhall be guilty of miſ. 


priſion of high treaſon, 


And the juſtices of the peace may inquire thereof (Ju 
not hear and determine the ſame) within a year and a day 
after the offence committed. 23 El. c. 1. /. 8. 

And if any juſtice of the peace to whom any the ſaid 
offences ſhall be declared, do not within fourteen days 
ſignify the ſame to one of the privy council; he ſhall in- 
Cur a premunire, 


VIII. Popiſ Looks end relicks. 
By the 3 & 4 #4. G. c. 10. All books called anti- 


phoners, miſſals, grailes, proceſſionals, manuals, legends, 
pics, portuaſſes, primers in latin and engliſh, couchers, 
journals, ordinals, or other books or writings heretofore 
uſed for the ſervice of the church, written or printed in 
the engliſh or latin tongue, other than ſuch as ſhall be 
ſet forth by the king's majeſty, ſhall be clearly and utter- 
ly aboliſhed, extinguiſhed, and forbidden for ever to be 
uſed or kept in this realm. 

And if any perſon or body corporate that ſhall have in 
his or their cuſtody any the ſaid books or writings, or 
any images of ſtone, timber, alabaſter, or earth, graven 
carved or painted, which have been taken out of or ſtand 
in any church or chapel, and do not deſtroy the ſame 
images and every of them, and deliver every of the ſame 
books to the mayor, bailiff, conſtable, or churchwardens 


of the town where ſuch books ſhall be, to be by them 


delivered over openly within three months next following 
aſter ſuch delivery, to the archbiſhop, biſhop, chancellor, 
or commiſſary of the dioceſe, to the intent that they may 
cauſe them immediately after either to be openly burnt, 
or otherwiſe defaced and deſtroyed; (he, or they,) ſhall 
for every ſuch book or books willingly retained forfeit to 
the king for the firſt offence twenty ſhillings, ſor the ſe— 
cond four pounds, and for the third ſhall ſuffer impriſon- 
ment at the king's will. 

And if any mayors, bailiffs, conſtables, or church- 
wardens, do not within three months after receipt of ihe 
ſame books deliver them to the archbiſhop, biſhop, chan- 
cellor, or commiſſary; and if ſuch archbiſhop, biſhop, 
chancellor, or commillary do not, within forty days after 
receipt of ſuch books, burn, deface and deſtroy the ſame; 
every of them ſo offending ſaall forſeit to the king 49). 

he one half of all which torſeitures ſhall be to any | of the 
ſ1bjeCcts that will ſue for the ſame. and 
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a And the juſtices of aſſiae in their circuits, and juſtices 
of the peace in the general ſeſſions, may inquire of, hear, 
and determine the ſame, 

But nothing herein ſhall extend to any image or picture, 
ſet or graven upon any tomb, in any church, chapel, or 
church yard, only for a monument of any king, prince, 
nobleman, or other dead perſon, which hath not been 
- commonly reputed and taken for a ſaint. 

Alſo, any perſon may uſe keep and have any primers 
in the engliſh or latin tongue, ſet forth by king Hen. 8. 
ſo that the ſentences of invocation or prayer to ſaints be 
blotted or put out of the ſame, | 

2. By the 13 Eliz. c. 2. If any perſon ſhall bring into 
the realm any token or thing called by the name of agnus 
dei, or any croſles pictures beads or ſuch like vain and 
ſuperſtitious things from the biſhop or ſee of Rome, or 
from any perſon authoriſed or claiming authority from the 
ſaid biſhop of Rome to conſecrate or hallow the ſame 
and ſhall deliver or cauſe or offer to be delivered the ſame 
or any of them to any ſubject of this realm, to be worn 
or uſed : he, and alſo every other perſon who ſhall re- 
ceive the ſame to the intent to ule and wear the ſame, 
ſhall incur a præmunire. 

Provided, that if any perſon to whom any ſuch agnus 
dei or other the things aforeſaid ſhall be offered to be de- 
livered, ſhall apprehend the party offering the ſame, and 
bring him to the next juſtice of the peace, if he ſhall be 
able ſo to do; or for lack of ſuch ability, ſhall within 
three days diſcloſe the name of ſuch perſon ſo offering the 
ſame and his dwelling place or place of reſort (which he 
ſhall endeavour himſelf to know by all the means he can) 
to the ordinary of the dioceſe or to a juſtice of the peace 
of the ſhire where ſuch perſon to whom ſuch offer ſhall be 
made ſhall be reſiant; and alſo if ſuch perſon to whom 
ſuch offer ſhall be made ſhall happen to receive any ſuch 
agnus dei or other thing above remembred, and ſhall in 
one day next after ſuch receipt deliver the ſame to a juſtice 
of the peace: in ſuch caſe he ſhall not incur any danger 
or penalty, _ 

And if any juſtice of the peace, to whom any the ſaid 
offences ſhall be declared,, do not within fourteen days 
lignify the ſame to one of the privy council, be ſhall in- 
cur a premunire, 

J. By the 3 J. c. 5. No perſon ſhall bring from beyond 
the (eas, nor ſhall print ſell or buy any popiſh primers, 
ladies pſalters, manuals, roſaries, popiſh carcchiſms, miſ- 
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ſals, breviaries, portals, legends, and lives of ſaints, con. 
taining ſuperſtitious matter, printed or written in an 
language whatſoever, nor any other ſuperſtitious books 
printed or written in the engliſh tongue; on pain of 405 
for every book, one third to the king, one third to him 
that ſhall ſue, and one third to the poor of the pariſh 
where ſuch books ſhall be found and the ſaid books to be 
burned, /. 25. 

And two jultices of the peace (and mayors within cities 
and towns corporate) may ſearch the houſes and lodgings 
of every popiſh recuſant convict, or of every perſon whoſe 


wife is a popiſh recuſant convict, for popilh books and 


relicks of popery ; and if any altar, pix, beads, pictures, 


or ſuch like popiſh relicks, or any popith book or books, 


ſhall be found in any of their cuſtody, as in the opinion 
of the ſaid juitices (or mayor) ſhall be thought unmeet 
for ſuch recuſant to have or uſe, the ſame ſhall preſent. 
ly be defaced and burnt, if it be meet to be burned ; and 
if it be a crucifix, or other relick of any price, the ſame 
to be defaced at the general quarter ſeſſions of the peace 
in the county where the ſame ſhali be found, and the 
fame ſo defaced to be reſtored to the owner, /. 26. 

Note; a recuſant in general, ſignifieth any perſon, 
whether papiſt or other, who refuſeth to go to church 
and to worſhip Got after the manner of the church of 
England; a popiſb recuſant, is a papiſt who fo refuſcth; 
and a popiſh recuſant convitt, is a papiſt legally convicted 
of ſuch offence. 


IX, Jeſuits and popiſh prieſts. 


1. By the 27 El. c. 2. All jeſuits, ſeminary ptieſts, 
and other prieſts whatſoever made or ordained out of thc 
realm, or within the realm, by any authority derived ct 
pretended from the ſee of Rome, thall depart out of :he 
realm. /. 2. 

And it ſhall not be lawful for any jeſuit, ſeminary 
prieſt, or other ſuch prieſt, deacon, or religious or eccle- 
fiaſtical perſon whatſoever, being born within the realm, 
and made ordained or profeſſed by any authority derived 
or pretended from the ſee of Rome, by what name tits 
or degree ſoever the ſame ſhall be called or known, to 
come into be or remain in any part of the realm; and 
if he do, he ſhall be guilty of high treaſon. /. 3. 

And every perſon who ſhall wittingly and willingly re- 
ccive relieve comfort aid or maintain any ſuch jeſuit temi- 
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nary prieſt or other prieſt deacon or religious or eccle- 


Gaſtical perſon as aforeſaid, ſhall be guilty of felony with- 


out benefit of clergy. /. 4. | 

And if any ſubject (not being a jeſuit ſeminary prieſt 
or other ſuch prieſt deacon or religious or eccleſiaſtical 
perſon as is before mentioned) who ſhall be of or brought 
up in any college of jeſuits or ſeminary out of this realm 
in any foreign parts, ſhall not in ſix months next after 


- proclamation in that behalf to be made in the city of Lon- 


don under the great ſeal of England, return into this 


| realm, and thereupon (within two days next after ſuch 


return) before the biſhop of the dioceſe or two juſtices 
of the peace of the county where he {hall arrive, ſubmit 


himſelf and take the oath of ſupremacy ; every ſuch per- 
{ fon who ſhall otherwiſe return into or be in this realm 
| without ſubmiſſion as aforeſaid, ſhall be guilty of high 


treaſon. /. 5. 

And if any perſon ſhall wittingly and willingly either 
directly or indirectly convey deliver or ſend, or procure 
to be conveyed or delivered to be ſent out of this realm 
into any foreign parts; or ſhall otherwiſe wittingly or 
willingly give or contribute any money or other relief to 


or for any jeſuit ſeminary prieſt or ſuch other prieſt dea- 


con or religious or eccleſiaſtical perſon as is aforeſaid, or 


to or for the maintenance or relief of any college of 


Jeſuits, or ſeminary out of the realm in any foreign 


| parts, or of any perſon then being of or in the ſame 


colleges or ſeminaries and not returned with ſubmiſſion 


| 1 in this act is expreſſed; he ſhall incur a præmunite. 
6. 


And every offence againſt this act may be inquired of 
heard and determined as well in the court of king's bench 
in the county where the ſame court ſhall for the time be, 
as alſo in any other county within this realm where the 
offence ſhall be committed, or where the offender ſhall be 
taken. /. 8. | 
But nothing herein ſhall extend to any ſuch jeſuit ſe- 
minary prieſt or other ſuch prieſt deacon or religious or 
eccleſiaſtical perſon as is before mentioned, as ſhall within 
three days after he come into the realm, ſubmit .himfelf 
to ſome archbiſhop or biſhop of this realm or to ſome juf- 
tice of the peace within the county where he ſhall ar- 
rive or Jand, and do thereupon truly and fincerely before 
ſuch archbiſhop biſhop or juſtice of the peace take the 
oath of ſupremacy, and by writing under his hand confeſs 
and acknowledge, and from thenceforth continue, his 
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due obedience to the laws and ſtatutes of this realm in 
cauſes of religion. /. 10. 

And every perſon who ſhall know and underſtand that 
any ſuch jeſuit ſeminary prieſt or other prieſt aboveſaid 
ſhall be within this realm, and ſhall not diſcover the ſame 
to a juſtice of the peace or other higher officer in twelve 
days, but willingly conceal his knowledge therein ; ſhall 
be fined and impriſoned at the king's pleaſure. And if 
ſuch juſtice of the peace or other ſuch officer to whom 
ſuch matter ſhall be ſo diſcovered, do not within twenty 
eight days give information thereof to ſome of the privy 
council; he ſhall forfeit 200 marks. /. 13. 

And ſuch of the privy council to whom ſuch informa. 
tion ſhall be made, ſhall thereupon deliver a note in 
writing, ſubſcribed with his hand, teſtifying that ſuch 
information was made to him. / 14. 

And all ſuch oaths and ſubmiſſions as ſhall be made by 
force of this act, ſhall be certified into the chancery by 
the paities before whom the ſame ſhall be made within 
three months after ſuch ſubmiſhon ; on pain of 100 |, to 
the queen. /. 15. | 

And if any perſon ſo ſubmitting himſelf ſhall within 
ten years after ſuch ſubmiſſion made come within ten 
miles of the place where the queen ſhall be, without eſpe- 
cial licence under her majeſty's hand; he ſhall take no 
benefit by his ſubmiflion, but the ſame fhall be void, 


J. 16. 


2. By the 35 El. c. 2. If any perſon who ſhall be ſu- 
ſpeed to be a jeſuit, ſeminary, or mafling prieſt, being 
examined by any perſon having lawful authority in that 
behalf to examine him, ſhall retuſe to anſwer directly and 
truly whether he be a jeſuit, or a ſeminary or maſling 
prieſt ; he ſhall be committed to priſon by ſuch as ſhall ſo 
examine him, and there continue until he ſhall make direct 
and true anſwer to the ſaid queſtions whereupon he {hall 
be ſo examined. /. 11. | 

3. And by the 3 J. c. 5. Such perſon as ſhall firſt diſ- 
cover to any juſtice of the peace any recuſant or other 
perſon who ſhall entertain or relieve any jefuit, ſeminary, 
or popiſh prieſt, or ſhall diſcover any mats to have been 
ſaid and the prieſt that ſaid the ſame, within three days 
after the offence committed, and by reafon of ſuch diſco- 
very any of the ſaid offenders ſhall be taken and convicted 
or attainted, {hall not only be freed from the danger 
and penalty of any law for ſuch offences if he be an ot- 


fender therein, but alſo ſhall have the third part of the 
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forfeiture ſo as the total exceed not 1501; and if it do 
exceed 150 * he ſhall have the ſum of 501 for every ſuca 
diſcovery: and after conviction of the offender, he ſhall 
have a certificate from the judges or juſtices of the peace 
before whom the. conviction thall happen, to be directed 
to the ſheriff or other officer who ſhall ſeize the goods or 
levy the forteiture, commanding him to pay the ſame 
out of the monies to be levied by virtue of the ſaid for- 


feitures. /. 1. 
=; Saying or hearing moſs. 
1. By the 23 El. c. 1. Every perſon who ſhall ſay or 


| fing maſs, ſhall forfeit 200 marks, and be committed to 


the next gaol for one year and further till he have paid 
the ſaid ſum. And every perſon who ſhall willingly hear 
maſs, ſhall forfeit 100 marks, and be impriſoned for a 
year. fe 4. 

Which ſaid forfeitures, by another clauſe in the ſaid 


act, ſhall be one third to the king to his own uſe ; one 


third to the king for relief of the poor in the pariſh where 
the offence ſhall be committed, to be delivered by war- 
rant to the principal officers in the receipt of the ex- 
chequer, without further warrant from the king; and 
one third to him who ſhall ſue, And if ſuch perſon ſhall 
not be able, or ſhall fail to pay the ſame within three 
months after judgment given ; he ſhall be committed to 
priſon till he have paid the ſame, or conform himſelf to 
go to church, /. 11. | | 

And the juſtices of aſſize and juſtices of the peace in 
their open quarter ſeſſions, may inquire of, hear and de- 
termine the ſame. /.g. = 

But if the offender ſhall, before he be indicted, or at 
his arraignment or trial before judgment, ſubmit and 
conform himſelf before the biſhop of the dioceſe, or be- 


fore the juſtices where he ſhall be indicted arraigned or 


tried (not having before made like ſubmiſſion at his trial 
being indicted for the firſt offence); he ſhall be diſ- 
charged, upon his recognition of ſuch ſubmiſſion in open 
alhzes or ſeſſions of the county where he ſhall be re- 
ſident. . 10. | | 
2. And by the 3 J. c. 5. Such perſon as ſhall firſt 
Ciſcover to any juſtice of the peace any maſs to have been 
ſaid, and the perſons that were preſent at ſuch maſs, or 
any of them, within three days next after the offence 


committed, and by reaſon of ſuch diſcovery any of 2 
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ſaid offenders ſhall be taken and convicted or attainted, 

» ſhall not only be freed from the danger and penalty 
of any law for ſuch offences if he be an offender, but alſo 
ſhall have the third part of the forfeiture, ſo as the total 
exceed not 1501; and if it do exceed 1501, he ſhall have 
the ſum of 501 for every ſuch diſcovery; and after con- 
viction of the offender, he ſhall have a certificate from the 
judges or juſtices of the peace before whom the convic- 
tion ſhall happen, to be directed to the ſheriff or other 
officer who ſhall ſeize the goods or levy the forfeiture, 
commanding him to pay the ſame out of the monies to 
be levied by virtue of the ſaid forfeitures. /. 1. 


XI. Frequenting conventicles. 


By the 1 . c. 18. commonly called the act of tolera- 
tion, Every juſtice of the peace may require any perſon 
that goes to any meeting for the exerciſe of religion, 
to make and ſubſcribe the declaration of the 30 C. 2. 
againſt popery, and-allo to take the oaths of allegiance 
and ſupremacy (or the declaration of fidelity in caſe he 
ſcruples to take an oath); and upon refuſal thereof, ſhall 
commit him to priſon without bail, and ſhall certify the 
name of ſuch perſon to the next ſeſſions; and if he ſhall 
upon a ſecond tender at the ſeſſions refuſe to make and 
ſubſcribe the declaration aforeſaid, he ſhall be then and 
there recorded, and ſhall be taken thenceforth for a po- 
piſh recuſant convict and ſuffer accordingly. 

And there is a clauſe in the ſaid aCt, that nothing in 
that act contained ſhall give any eaſe benefit or advantage, 
to any papiſt or popiſh recuſant whatſoever. 


AII. Foreign education of papiſts. 
1. By the 1 7a. c. 44 Every perſon who ſhall paſs or 


go, or ſhall ſend any child or any other perſon under his 


government, into any the parts beyond the ſeas, out of 
the king's obedience, to the intent to enter into or be 
reſident in any college ſeminary or houſe of jeſuits prieſts 
or any other popiſh order profeſſion or calling, or te- 
pair to any the ſame, to be inſtructed periuaded or 
ſtrengthened in the popiſh religion, or in any ſort to pro- 
feſs the ſame ; every ſuch perſon ſo ſending any child ct 
other perſon beyond the ſeas to any ſuch purpoſe, ſhall 
forfeit to the king 1001; and every ſuch perſon ſo paſſirg 
or being ſent, ſhall in reſpect of himſelf only and net 


of 
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of his heirs or poſterity, be diſabled to inherit purchaſe 

take have or enjoy any lands profits goods debts du- 
ties legacies or ſums of money within this realm, and 
all eſtates and intereſt in truſt for him ſhall be void. 
6. 
/ But if ſuch perſon or child ſo paſſing or ſent ſhall 
after become conformable and obedient to the laws of the 
church, and ſhall repair to church, and continue in ſuch 
conformity; he ſhall during ſuch time as he ſhall fo 
continue, be diſcharged of every ſuch diſability and inca- 
pacity. /. 7. | 

And by the ſame act, No woman, nor any child un- 
der the age of twenty one years (except ſailors or ſhip 
boys, or the apprentice or factor of a merchant) ſhall be 
permitted to paſs over the ſeas (except by licence of the 
king, or of fix or more of the privy council under their 
hands); on pain that the officer of the port, that ſhall 
willingly or negligently ſuffer any ſuch to paſs, or ſhall 
not enter the names of ſuch paſſengers licenſed, ſhall for- 
feit his office and his goods ; and on pain that the owner 
of the ſhip that ſhall wittingly or willingly carry any 
ſuch over ſea without ſuch licence, ſhall forfeit the ſhip 
and tackle; and every maſter or mariner of or in any 
vellel offending as aforeſaid, ſhall forfeit his goods, and 
be impriſoned for twelve months. /. 8. 

The one half of all which forfeitures ſhall be to the 
king, and half to him that will ſue. /. 9. 

2. And by the 3 J. c. 5. If the children of any ſub- 
ject within this realm (the ſaid children not being {ſoldiers 
mariners merchants or their apprentices or factors) to 
prevent their good education in England, or for any 
other cauſe, ſhall be ſent or go beyond ſeas, without li- 
cence of the king, or of ſix of the privy council (where- 
of the principal ſecretary to be one) under their hands 
and ſeals: every ſuch child fhall take no benefit by any 
gift conveyance deſcent deviſe or otherwiſe of any lands 
leaſes or goods, until he being of the age of eighteen 
years take the oaths of allegiance and ſupremacy before 
2 juſtice of the peace where the parent ſhall inhabit ; and 
in the mean time the next of kin, who ſhall be no po- 
piſh recuſant, ſhall enjoy the ſame until he ſhall conform 
himſelf and take the ſaid oaths and receive the ſa- 
crament: And after ſuch oaths. taken and conforming 
and receiving the ſacrament, he who received the pro— 
its ſhal! make account thereof, and in reaſonable time 

| make 
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make payment thereof, and reſtore the value of ſuch 
goods. / 16. 7 

And all ſuch perſons as ſhall ſo ſend ſuch child or 
children over ſeas, ſhall forfeit 100 (to him who ſhall 
diſcover and convict the offender. 11 C12 V. c. 4. 
. 6.) /. 16. 

3. And by the 3 C. c. 2. If any perſon ſhall paſs ot 
go, or ſhall convey or ſend, or cauſe to be ſent or con- 
veyed any child or other perſon into any parts beyond the 
ſeas out of the king's obedience, to the intent and pur. 
poſe to enter into or be reſident or trained up in any 
priory, abbey, nunnery, popiſh univerſity, college or 
ſchool, or houſe of jeſvits, prieſts, or in any private po- 
piſh family, and ſhall be there by any jeſuit, ſeminary, 
prieſt, frier, monk, or other popiſh perſon inftruCed 
perſuaded or ſtrengthened in the popiſh religion; in any 
ſort to profeſs the ſame ; or ſhall convey or fend, or caule 
to be conveyed or fent any ſum of money or other thing, 
for the maintenance of any child or other perſon gone ct 
ſent and trained and inſtructed as is aforeſaid, or under 
colour of any charity benevolence or alms towards the 
relief of any priory abbey or nunnery college {chool or 
any religious houſe : every perſon ſo ſending conveying 


or caufing to be ſent and conveyed as well any ſuch child 


or other perſon, as any ſum of money or other thing, 
and every perſon being ſent beyond the ſeas, ſhall be di- 
abled to ſue or uſe any action bill plaint or information 
in courſe of law, or to proſecute: any ſuit in any cout 
of equity, or to be commiltee of any ward, or exe- 


cutor or adminiſtrator to any perſon, or capable of any 


legacy or deed of gift, or to bear any office; and fhall 


forfeit his goods, and ſhall forfeit his lands during lite, 


x. | 

The ſaid offences to be inquired of heard and de- 
termined in the king's bench, or at the aflizes of ſuch 
counties where the offenders did laſt dwell or abide, 
or whence they departed out of the realm, or where they 
were taken, . | 

Provided, that no perſon fo ſent or conveyed, that 
ſhail within ſix months after his return conform him- 
ſelf to the eſtabliſhed religion and receive the ſacta- 
ment according to the ſtatutes made concerning the con- 
formity from popiſh recuſants, ſhall incur any the fail 
penaltizs. / 2. 


And if at any time after the ſaid fix months he ſhal 
ſo conform himſelf, he ſhall have his lands reſtore, 


during the time that he ſhall ſo continue in ſuch confor- 
mity, * 4. III. Popiſt 


ability of ſuch parent, and to the age and education of 
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XIII. Pepiſb children of eroteRtants. 


If any perſon not bred up by his parents from his in- 
ſancy in the popiſh religion, and profefling himſelf to be 
a popiſh recuſant, ſhall breed up inſtruct or educate his 
child br children, or ſuffer them to be inſtructed or edu— 
cated in the popiſh religion; he ſhall be diſabled of bear- 
ing any office or place of truſt or profit, in church 
or fate: And all ſuch children as ſhall be ſo brought 
up inſtructed or educated, ſhall be diſabled of bear- 
ing any ſuch office or place of truſt or profit unti! they 
de perfectly reconciled and converted to the church of 
England, and ſhall take the oaths of allegiance and ſu- 
premacy before the juſtices of the peace at the quarter 
ſeſuons of the place where they ſhall inhabit, and there— 
upon receive the ſacrament of the Lord's ſupper, and ob- 
tain a certificate thereof, under the hands of two of the 
ſaid juſtices. 25 C. 2. c. 2. ſ. 8. 


XV. Proteſtant children of papiſts. g 


If any popiſh parent, in order to compel his prote- 
flant child to change his religion, ſhall refuſe to allow 
him a fitting maintenance, ſuitable to the degree and 


ſuck child; then upon complaint thereof to the lord 
chancellor, he ſhall make order therein. 11& 12 V. c. 4. 


þ 7: 
XV. Papiſts not repairing to church. 
1. By the 1 El. c. 2, All perſons ſhall diligently and 


faithfully, having no Jawful or reaſonable excuſe to be 
abſent, endeavour themſelves to reſort to their pariſh 
church or chapel accuſtomed, or upon reaſonable let 
thereof to ſome uſual place where common prayer and 
ſuch ſervice of God {hall be uſed in ſuch time of let, up- 
on every ſunday and other days ordained and uſed to be 
kept as holidays, and then and there to abide orderly and 
ſoderly during the time of common prayer, preaching or 
other ſervice of God there to be uſed and miniſtted; on 
pain of puniſhment by the cenſures of the church, and 
a''o upon pain that every perſon ſo offending ſhall for- 
feit for every ſuch offence 12d; to be levied by the 
churchwardens of the pariſh where ſuch offence ſhall 


de done, to the uſe of the poor of the ſame pariſh, of 
Vor. III. K the 
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the goods lands and tenements of ſuch offender, by way 
of diſtreſs. / 14. 

And all archbiſhops biſhops and all other their officer; 
exerciſing ecclefiaſtical juriſdiction, as well in places ex. 
empt as ndt exempt, within their diocele, ſhall have 
power to reform correct and puniſh by cenſures of the 


Church, all oftenders within any their juriſdiction or dio- 


ceſe. /. 16. 

And the juſtices of aſſize may inquire of hear and de. 
termine the ſame. . 17 

And the archbiſhop or biſhop may at his liberty and 
pleaſure afforiare himſelf to the juſtices of aſſize, for the 
inquiring of hearing and determining the ſame. / 18. 

But no perſon ſhall be moleſted for the ſaid offence un- 
leſs he be thereof indicted at the next aſſize. ſ. 20. 

And the mayor of London and all other mayors bailiffs 
and other head officers of cities boroughs and towns cor- 
porate to which the juſtices of aſlize do not commonly 


repair, ſhall have power to inquire of hear and determine 


the ſame yearly within fifteen days after Eaſter and Mi- 
che aelmas, in like manner as the juſtices of afſize may do, 

22. 

And all archbiſhops and biſhops, and every of their 
chancellors, commiſtaries, archdeacons, and other ord:- 
naries, having any peculiar eceleſiaſtical juriſdiction, ſhall 
have power as well to inquire in their viſitation ſynods; 
and elſewhere within their juriſdiction, at any other time 
and place, to take accuſations and informations of the 
ſaid offences committed within the limits of their juril- 


diction, and to puniſh the fame by admonition excom- 


munication ſequeſtration or deprivation and other cenſures 
and proceſs in like form as heretofore hath been uſed in 
like Cafes by the king's ecclcitaitical Jaws. J. 23. 

Provided, that whatſoever perlons offending in the pre- 
miſles ſhall for their offences firſt receive puniſhment cf 
the ordinary, having a teſtimonial thereof under the ordi— 
nary's ſeal, ſhall n ot for the fame offence eftſoons be con- 
victed before the juſtices; and likewiſe receiving for the 
faid offence punithment tirft by the juſtices, ſhall not for 
the ſame offence eftſoons receive puniſhment of the ordi- 
nary. /. 24. 

HU perſons] Except diſſenters qualified by the act of to- 
teration, who 1 to ſome congregation of religious 


worſhip allowed by that act. 1 U. c. 18. / 2, 10. 


Having 10 lawful or reaſonable excuſe] It hath been hol- 


den,, that the indictment need not to ſhew that the paft) 
ha 
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had no reaſonable excuſe for his abſence; but the defen- 
dant, if he have any matter of this kind in his favour, 
ouzht to ſhew it. 1 Haw. 13. 

And if the ſpiritual court, proceeding upon this ſtatute, 
refuſe to allow a reaſonable excuſe, they may be prohi- 
bited; but if they proceed wholly on their own canons, 
they ſhall not be at all controlled by the common Jaw, 
unleſs they act in derogation from it, as by queſtioning a 
matter not triable by them, as the bounds of a pariſh, or 
the like; for they ſhall be preſumed to be the beſt judges 
of their own laws, 1 Haw. 13. 


Ta ſome other uſual piace] And he who is@abſent from 
his own pariſh church ſhall be put to prove where he went 
to church. 1 Haw. 13. 


To abide orderly and ſoberly during the time] He who miſ- 
behaves himſelf in the church, or miſſes either morning 
or evening prayer, or goes away before the whole ſervice 
is over, is as much within the ſtatute as he who is wholly 
abſent, 1 Haw. 13. 


Thereof be indifted] The offence in not coming to 
church conſiſting wholly in a non-feaſance, and not ſup- 
poling any fact done, but barely the omiſſion of what 
ought to be done, needs not be alledged in any certain 
place; for properly ſpeaking, it is not committed any 
where. 1 Haw. 13 

And by the 3 J. c. 4. The juſtices of aſſize and juſtices 
of the peace in ſeſFons ſhall have power to inquire hear 
and determine of all recuſants and offences for not repair- 
ing to church according to the meaning of former laws, 
2s the juſtices of aflize may do by ſuch former laws; and 
#lo ſhall have power at their aſſizes, and at the ſeſſions 
(in which any indictment againſt any perſon for not re- 
pairing to church according to ſuch former Jaws ſhall be 
taken) to make proclamation, by which it ſhall be'com- 
manded that the body of ſuch offender be rendred to the 
ſheriff or other keeper of the gaol, before the next aſſizes 
or before the next ſeſſions reſpectively; and if at the ſaid 


next aſſizes or ſeſſions the oftender fo proclaimed ſhall not 


make appearance of record, then upon every ſuch default 
tecorded, the ſame ſhall be as ſufficient conviction in law, 
as if upon the inditment a verdict had been found and 
recorded, 


And by the ſame ſtatute of 3 J. c. 4. If any perſon 


Thall not reſort every ſunday to ſome church chapel or uſual 


2 place 
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place of common prayer, and there hear divine fervice, 


according to the 1 El. c. 2. one juſtice of the peace of 


that diviſion where the party ſhall dwell, on proof to him 
made of ſuch default by confeſſion, or oath of witneis, 
may call the ſaid party before him; and if he ſha!! nut 
make a ſufficient excuſe and due proof thereof to the ſatis. 
faction of the ſaid juſtice, he may give warrant to th 
churchwarden of the ſaid pariſh wherein the ſaid party 
ſhall dwell}, to levy 12d for every ſuch default by dillrel; 
and ſale; and in default of ſuch diſtreſs, the ſaid juſtice 
may commit him to ſome priſon within the ſhire diviſion 
or liberty wherein ſuch ofiender ſhall be inhabiting, til 
payment be made; which {aid forfeiture ſnall be to and 
tor the uſe of the poor of that pariſh wherein the oflendet 
ſhall be abiding at the time of the offence committed, 
27s 

a But no man ſhall be impeached upon this clauſe, ex- 
cept he be called in queſtion for his default within one 
month after the ſaid default made. /. 28. 

And no man being puniſhed according to this branch, 
ſhall for the ſame offence be puniſhed by the 1 EI. c. 2. 
id, / 29. 

2. By the 23 El. c. 1. Every perſon above the age of 
ſixteen years, who ſnall not repair to ſome church chapel 
or uſual place of common prayer, but forbear the ſame 
contrary to the 1 El. c. 2. ſhall forfeit to the queen's 
majeſty for every month which he ſhall fo forbear 201; 
and over and beſides the faid forfeitures, every perſon to 
forbearing by the ſpace of twelve months mall, after cei- 
tiſicate thereof in writing made into the king's bench by 
the biſhop of the dioceſe or a juſtice of aſſize or a juſtice 
of the peace of the county where the offender {hall dwell, 
be bound with two ſufficient ſureties in 2001 at leaſt, to 


the good behaviour, and ſv to continue bound until he 


conform himſelf and come to church. Which ſaid for- 
feitures ſhall be one third to the king to his own uſe; 
one third to the king for relief of the poor in the parii! 
where the oftence ſhall be committed, to be delivered by 
warrant to the principal oſhiceis in the receipt of the cx- 
chequer without further warrant from the king; and one 
third to him who ſhall ſue. And if ſuch perſon ſhall not 
be able, or ſhall fail to pay the ſame within three months 
after judgment given; he tall be committed to priſon til 
he have paid the {ame, or conform himſelf to go to church. 
Ft. 
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But if the offender ſhall before he be indicted, or at his 
arraignment or trial before judgment, ſubmit and conform 
himſelf before the biſnop of the dioceſe or before the juſ- 
tices where he ſhall be incicied arraigned or tried (having 
not before made like ſubmiſſion at his trial being indicted 
for the firſt offence); he ſhall be diſcharged, upon his 
recognition of ſuch ſubmiſſion in open atizes or ſeſſions 
of the county where he ſhall be reſident. /. 10. 

Alſo every perſon which uſually on the ſunday ſhall 
have in his houſe divine ſervice by law eſtabliſhed, and be 


thereat himſelf molt commonly preſent and ſhall not ob- 


Rinately refuſe to come to church, and ſhall alſo four 
times a year at leaſt be preſent at the divine ſervice in the 
church of the pariſh where he ſhall be reſident, or in ſome 
other common church or chapel of eaſe, ſhall not incur 
2ny pain or penalty for not repairing to church. /. 12. 

And every grant conveyance bond judgment and exe- 
cution, made of covinous purpoſe to defraud any intereſt 
right or title that may or ovght to grow to the king or to 
any other perſon by any conviction or judgment on this 
ſtatute, ſhall be void againſt the king, and againſt ſuch as 
ſhall ſue for ſuch 2 as aforeſaid. /. 13. 


But forbear the ſame contrary to the 1 El. e. 2.] A perſon 
who was ſick for part of the time contained in an inſorma- 
tion upon this ſta'y e, ſhall not be at all excuſed by reaſon 
of ſuch ſickneſs, it it be proved that he was a recuſant 
both before and after; for it ſhall be intended that he ob- 
ſtinately forbore during that time. 1 Haw. 14. 


Shall forfeit to the queen's maj:fly for every month] It hath 


been reſolved, that this ſtatute by inflicting 201 for a. 


month's abſence, diſpenſeth not with the forfeiture of 12d 
tor the abſence of one ſunday; for both may well ſtand 
together; and the 12 d is immediately forfeited upon the 
abience of each particular day. 1 Hato. 13. 


For every month] The time of a month intended by this 
ſtatute, ſhall be computed not by the kalendar, but by the 
number of days, allowing twenty eight days to cach, ac- 
cording to the common rule of expounding ſtatutes, which 
[peak generally of a month. 1 Haw. 14. 


One third to, &c.] This clauſe for diſtribution of the 
forſeitures is nevertheleſs conſiſtent with the former part, 
in giving the whole forfeiture to the queen; it being uſual 
in acts of parliament, to give the whole penalty tor any 
criminal matter to the king, and afterwards in the ſame 
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act to make diſtribution thereof, and to give part to him 
that will ſue. 1 Haw. 18. 


And by the 29 El. c 6. it is further enacted, that every 
feoffment giſt grant conveyance alienation eſtate leaſe 
incumbrance and limitation of uſe, of or out of any lands, 
made by any perſon which hath not repaired or ſhall not 
repair to ſome church chapel or uſual place of common 
prayer, contrary to the 23 El. c 1. and which 1s revoca- 
ble at the pleaſure of ſuch offender, or in any wiſe direct— 
Jy or indirectly intended for the behoof relief or mainte. 
nance or at the diſpoſition of ſuch offender, or whereby 
ſuch offender or his family ſhall be maintained, {hall 
be utterly void as againſt the king for levying the penal- 
tles. "+ © 

But this ſhall not extend to make void or impeach any 
grant or leaſe made bona fide, without fraud or covin, 
whereupon the accuſtomed yearly rent or more ſhall be 
reſerved, or any other conveyance made bona fide upon 
good conſideration, and without fraud or covin, which 
{hall not be recoverable at the pleaſure of the offender, 
otherwiſe than to give benefit to the king to enjoy ſuch 
rents and payments during the continuance of ſuch leaſe 
and grant. / 8. 

And every conviction for ſuch offœnce ſhall be in the 
king's bench or at the aflizes, and not elſewhere ; and 
ſhall from the juſtices before whom the record of ſuch 
conviction ſhall remain, be eftreated into the exchequer 
before the end of the term next enſuing ſuch conviction, 
> 2 
4 And every ſuch offender in not repairing to church as 
ſhall be thereof once convicted, ſhall in ſuch of the terms 
of Eaſter or Michaelmas as ſhall be next after ſuch con- 
viction, pay into the exchequer after the rate of 201 for 
every month which ſhall be contained in the indictment 
whereupon the conviction ſhall be; and ſhall alſo for 
every month after ſuch conviction without any other in- 
dictment or conviction pay into the exchequer at two times 
a year, viz. incvery Eafter and Michaelmas term as much 
as ſhall then remain unpaid, aſter the rate of 201 for every 
month after ſuch conviction. And if default ſhall be 
made in any part of any payment aforeſaid, the queen 
may by proceſs out of the exchequer ſeize all the good 
and two parts of the lands liable to ſuch ſeizure or to the 
penalties aforeſaid, leaving the third part only of ſuch 
lands for the maintenance of the offender and his family: 


4. An 
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And for the more ſpeedy conviction of ſuch oFender in 
not repairing to divine ſervice, the indictment mentioning 
the not coming of ſuch oftender to the church of the pa- 
riſh where he at any time before ſuch indictment was or 
did keep houſe or re{idence, nor to any other church chapel 
or uſual place of common praycr, ſhall be ſufficient in the 


Jaw; and ic ſhall not be needful to mention in the indict— 


ment that the offender was or is inhabiting within this 
realm; but if it ſhall happen any ſuch offender then not 
to be within this realm, the party ſhall be relieved by plea 
to be put in and not otherwiſe: And upon the indictment 
of ſuch offender, a proclamation ſhall be made at the 
aſſizes in which the indictment {hall be taken (if the ſame 
be taken at any afſize) by which it ſhall be commanded, 
that the body of ſuch offender ſhall be rendered to the 
ſheritf before the next aſſizes; and if at the ſaid next 
aſizes the offender fo proclaimed ſhall not appear of re- 
cord, then upon ſuch default recorded, the fame thall be 
as ſufficient a conviction in law of the ſaid offence as if a 
trial had been by verdict. 

Provided, that when ſuch offender ſhall make ſubmiſſion 
and conform, or ſhall die; no forfeiture of 201 tor any 
month or ſeizure of the lands of the offender, from ſuch 
ſubmiſſion and conformity or death, and ſatisfaction of 
ai} the arrearages of 201 monthly, before ſuch ſeizure due 
or payable, ſhall enſue or be continued againſt ſuch offen- 
der. /. 6. 

And the lord treaſurer, chancellor, and chief baron of 
the exchequer, or two of them, may afſign ſuch third 
part given to the poor by the former act, as well for re- 
lief of the poor, and of the houſes of correction, as of 
impotent and maimed ſoldiers; as they or any two of 
them ſhall appoint. / 7 

And this act ſhall not extend to continue any ſeizure 
of any lands of ſuch offender in the queen's hands, after 
the offender's death, which lands he ſhall have only for 
term of his life, or in the right of his wife. /. g. 


May ſeize all the goods] The king, according to the bet- 
ter opinion, may ſeize the goods, but not grant them 
over, without an inquilition to be taken. 1 Haw. 20. 


id two parts of the lands] But the king cannot ſeize 
the lands till it appears by the return of an inquiſition to 
tat purpoſe to be awarded, of what lands the offender 
was ſeiſed; becauſe the king's title to lands ovght always 
to appear of record. 1 Haw. 20: "ER 
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Shall not appear of record] If a recuſant who was pro. 


clamed at the aſſizes, render himſelf at the next aſlizeq 


to plead or traverſe; he muſt appear in perſon, and he is 
to be in cuſtody; for the words of the ſtatute and of the 
proclamation are, that he ſhall render his body to the 


ſberilF, Reyrg. 38 


Of record | An attual perſonal appearance of the defend. 
ant will no way avail him, unleſs the ſame be entered of 
record. 1 Harb. 16. | 

And by the 1,7. c. 4. Where any ſeizure ſhall be hal 
of the two parts of the lands for the not payment of 29| 
a month; ſuch two parts ſhall, according to the extent 
thereof, go towards the payment of ſuch 201 a month 
being unpaid by any ſuch recuſant: and the third part 
thereof ſhall not be extended or ſcized by the king for not 
paymeat of the ſaid 201 a month. And where any ſeiz- 
ure ſhall be had of the two parts as aforeſaid, and ſuch 
recuſant ihall die, the debt or duty by reaſon of his recu— 
ſancy not being diſcharged; in ſuch caſe the ſame two 
parts ſhall continue in his majeſty's poſſeſſion until the 


reſidue of the ſaid debt or duty ſhall be diſcharged: and 


the king ſhall not ſeize or extend any third part deſcend- 
ing to any ſuch heirs, cither by reaſon of the recuſancy 
of his anceſtors, or the recuſancy of any ſuch heirs. /. 5. 


And morcover, by the 3 J. c. 4. it is further enacted, 
that every offender in not repairing to divine ſervice, be- 
ing once convicted, thall in ſuch of the terms of Eafter 
and Michaelmas as ſhall be next after ſuch conviction, 
pay into the receipt of the exchequer after the rate of 20ʃ 
for every month which ſhall be contained in the indict— 
ment whereupon ſuch conviction ſhall be; and ſhall alſo 
for every month after ſuch conviction, without any other 
indictment or conviction, forfeit 201, and pay into the 
receipt of the exchequer aforeſaid at two times in the 
year, viz. in every Eaſter and Michaelmas term, as much 
as {hall then remain unpaid aſter the rate of 201 for every 
month after ſuch conyiction; except in ſuch caſes where 
the king may by this act reluſe the ſame and take two 
parts of the lands of ſuch offender, till the ſaid party be- 
ing indicted for not coming to church contrary to forner 
Jaws ſha!l conform himſelf and come to church. / 8. 

And every conviction ſo recorded, ſhall by the juſtices 
before whom the record of the conviction thall be, be cer- 
tied into the exchequer, betore the end of the term fol- 

lowing 


* 


„ - 


Popery. 


wing ſuch conviction, in ſuch convenient certainty for 
the time and other circumſtances, as the court of exche- 
quer may thereupon award proceſs for the ſeizure of the 
jands and goods of every ſuch offender as the cauſe ſhall 
require: And if default ſhall be made in any part of any 
payment aforeſaid contrary to the form herein before li- 
mited; then, and ſo often, the king may by proceſs out of 
the exchequer ſeize all the goods and two parts as well of 
all the lands leaſes and farms of ſuch offender, as of all“ 
other lands liable to ſeizure or to the penalties aforeſaid b 
the (rue meaning of this act, leaving the third part only 
of the ſaid lands leaſes and farms for the maintenance of 
the oTender his wife children and family. 

And the king ſhall have power to refuſe the 201 a 
month tho' it be tendred ready io be paid, and thereupon 
to ſeize two parts in three to be divided as well of all the 
lancs leaſes and farms that at the time of ſuch ſeizure ſhall 
be or afterwards ſhall come to any ſuch offender in not 
coming to church or to any other to his ule, as of all other 
lands hable to ſuch ſeizure or to the penalties aforeſaid, 
and the ſame to retain till ſuch offender ſhall conform 
himſelf, in lieu of the 201 monthly that during ſuch his 
ſeizure and retainer ſhall incur. Saving to all perſons 
(other than the offender his heirs or others claiming to his 
or their uſe) all leaſes rents conditions and other rights 
and titles made and done without fraud. /. 11. 

But the king ſhall not take into his two parts, but 
leave to ſuch offender, his chief manſton houſe, as part 

{ his third part; and ſhall not demiſe leaſe nor put over 
the ſaid two parts nor any part thereof to any recuſant 
nor to his uſe: And whoſoever ſhall take the ſame in leaſe 
or otherwiſe of 3 ſhall give ſuch ſecurity not to 
commit nor ſuffer waſte, as by the court of exchequer 
ſhall be allowed. /. 12. 

And no indictment againſt any perſon for not coming 
to church, nor any proclamation, outlawry, or other 
proceeding, thereupon thall be reverſed for any default in 
torm, nor otherwiſe than by direct traverſe to the point of 
not coming to church. /. 16. | 

Provided, that if ſuch perſon indicted ſhall ſubmit and 
conform and repair to church, he ma from thence be 
admitted to avoid and reverſe the indictment and all pro- 
I thereupon, as if this act had not been made. 
17. | 
And every of the ſaid offences againſt this act may he 
inquired of heard and cetermined before the juſtices ot the 

king's 
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king's bench or of aſſize or before the juſtices of the peace 
in ſeſſions. /. 36. 


Shall be reverſed fir any default in form] But it hath been 
reſolved, that the party is only reſtrained from taking ad. 
vantage of defects in the record itſelf, and that he may 
plcad any collateral matter, as a pardon, or a former con. 
viction. 1 Haw. 17. 

And that he may even reverſe a judgment after verdi 
for any ſuch defect in the record itleif, as tends to the 
king's prejudice, à the omiſſion of a capiatur, or the 
like; and that he may reverle an outlawry for any com. 
mon defect, upon putting in bail, and traverſing the in. 
dictment as to the point of not coming to church; which 
is very agteeable to the purport of the whole clauſe, the 
latter part whereof ſeems manifeſtly to qualify the gene. 
rality of the former. 1 Haw. 17. 


VI. Perverting others or being perverted to popery, 


By the 23 El. c. 1. All perions who ſhall have or pre- 
tend to have power or ſhall put in practice to abſolve per- 
ſuade or withdraw any of tie ſubje&s from their natura! 
obedience, or to withdraw them for that intent from the 
eſtabliſhed to the Romiſh religion, or to move them to 
promiſe any ob:dience to any pretended authority of the 
ſee of Rome or of any other prince ſtate or potentate to 
be had or uſed within this realm, or ſhall do any overt 
act to that intent or purpoſe, ſhall be guilty of high trea- 
fon. . 2. | 

And if any perſon ſhall be willingly abſolved or with- 


drawn as atereſaid, or willingly be reconciled, or ſhall 


promiſe any obedience to any ſuch pretended authority 
prince ſtate or potentate; he, his procurers and coun- 
ſellors, ſhall be guilty of high treaſon. / 2. 

And all perſons that ſhall wittingly be aiders or main- 
tainers of ſuch perſons ſo offending, knowing the fame, 
or ſhall conccal any ſuch offence, and ſhall not within 
twenty days after their knowledge of the oſfence diſcloie 
the ſame to a juitice of the peace or other high oficer, 
ſhall be guilty of miſpriſion of treaſon. /. 3. 


Pretend to have power, or ſhall prt in practice] Upon the 
indictment againſt Cmpion and others, 33 El. concerning 
wich the judges were allembled at ſerjeants inn, it was 
retolved by them, that if any perſon ſhall pretend to 
have power to abſolve, tho' he move none with an intent 
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to draw them from their obedience; or ſhall move any 
with an intent to draw them from their obedience, tho? 
he pretend not to have power to abſolve; both theſe 
acts, ſingly taken, are treaſon within the purview of this 


ſtatute. Git). 536. 


XVII. Entring into foreign ſervice. 


By the 3 7ac. c. 4. If any gentleman or perſon of higher 
degree, or any perſon that ſhall bear any office or place 
of captain, lieutenant, or any other place charge or office 
in camp army or company of ſoldiers or conduct of ſol- 
diers, ſhall go voluntarily out of the realm to ſerve any 
foreign prince ſtate or potentate, or ſhall voluntarily ſerve 
any ſuch, before he ſhall become bound by obligation 
with two ſuch ſureties as ſhall be allowed of by the oth- 
cers who ſhall take the bond unto the king in the ſum of 
20 H at the leaſt with condition to the effect following, 
ſhall be a felon. The tenor of which condition follow- 
eth: /. 19. 

That if the within bounden A. B. ſhall not at any time 
then after be reconciled to the pope or ſee of Rome, nor 
ſhall enter into or conſent unto any plot or conſpiracy 
whatſoever againſt the king's majeſty his heirs and ſuc- 
cellors or any his and their eſtate and eſtates realms or 
dominions, but ſhall within convenient time after know- 
ledge thereof had reveal and diſcloſe to the king's ma- 
jelty his heirs and ſucceſſors or ſome of the lords of his 
or their honourable privy council all ſuch practices plots 
and conſpiracies ; that then the ſaid obligation to be void. 


And the cuſtomer and comptroller of every port haven 
or creek, or one of them, or their or either of their deputy, 
may take the ſaid bond; taking for the ſame 6d and no 
more. Which ſaid cuſtomer and comptroller ſhall regiſter 
and certify every ſuch bond into the court of exchequer 
once every year, on pain of 5 I. /. 21. 

And where any ſuch perſon ſhall paſs out of the cinque 
ports or any member thereof ; the Jord warden of the 
cinque ports, or any perſon by him appointed, may take 
ſuch bond as aforeſaid. /. 42. 


XVIII. Refuſing the oaths and ſubſcriptions. 


1. By the 7 J. c. 6. If any perſon of or above the 
degree of a baron or baroneſs and above the age of eighteen 
years, 
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years fhall ſtand and be preſented indicted or convicted 
for not coming to church or not receiving the ſacrament 
according to law, before the ordinary, or other having 
lawful power to take ſuch preſentment or indictment; 
then three of the privy council, whereof the lord chan. 
cellor lo!d treaſurer lord privy ſeal or principal ſecre. 
tary to be one, upon knowledge thereof ſhall require ſuch 
perſon to take the oaths of allegiance and ſupremacy: 
And if any other perſon of and above the ſaid age and 
under the ſaid degree, ſhall ſo ftand and be preſented in- 
dicted or convicted; or if the miniſter petty conſtable and 
churchwardens or any two of them ſhall complain to any 
juſtice of the peace near adjoining to the place where any 


perſon complained of ſhall dwell, and the ſaid juſtice ſhal 


find cauſe of ſuſpicion; then any one juſtice of the peace 
within whoſe commiſiion or power ſuch perſon ſha}l be, 
or to whom complaint ſhall be made, ſhall upon notice 
thereof require ſuch perſon to take the ſaid oaths. And 
if any perſon being of the age of eighteen years or aboye 
{hall refuſe to take the ſaid oaths duly tendred; then the 
perſons authoriſed to give the ſaid oaths ſhall commit him 
to the common gaol till the next aſſizes or ſeſſions, where 
the ſaid oaths ſhall be again in the ſaid open ſeſſions re- 
quired of ſuch perſon by the juſtices of aſſize or of the 
peace then and there preſent ; and if he ſhall then alſo re- 
fuſe, he ſhall incure a præmunire. (Except women covert; 


. who ſhall be committed only to priſon, there to remain 


without bail till they will take the ſaid oaths.) / 26. 

And every perſon refuſing to take the ſaid oaths, hal 
be difabled to execute any publick place of judicature or 
bear any other office (being no office of inheritance or 
miniſterial function), or to uſe or practiſe the commen 
or Civil law, or the ſcience of phyſick or ſurgery, or the 
2 of an apothecary, or any liberal ſcience for gain. 
- Io 

2. By the 13C. 2. fl. 2. c. 1. No perſon ſhall be 
placed elected or choſen 10 any office or place of mayo, 
alderman, recorder, bailiff, town clerk, common counci 
man, or other office of magiſtracy place or truſt or other 
employment relating to the government of citics, cor- 
porations, borcughs, cinque ports, and other port towns; 
who ſhall not have received the ſacrament according t9 
the rites of the church of England, within one year next 
before ſuch election: and in default thereof, every ſuch 
election and placing mall be void. 


3. And 


Poperv. 


3. And by the 25 C. 2. c. 2. For preventing dangers 
which may happen from popiſh recuſants ; every perſon 
who ſhall be admitted into any office civil or military, 
fhall within three months after his admitt-nce receive the 
acrament of the Lord's ſupper, in ſome publick church on 
the Lord's day immediately after divine ſervice and ſer— 
mon: And ſhall at the ſame time that he takes the oaths 
(which ſnall be within ſix months after his admittance, 
9 6. 2. c. 26.) deliver into the court a certificate of his 
having ſo received the ſacrament under the hands of the 
miniſter and churchwarden, and ſhall make proof of the 
truth thereof by two witneſles upon oath ; all which ſhall 
be put upon record in the ſaid court. / 2, 3. 

And if he ſhall neglect or refuſe ſo to do, he ſhall be 
diſabled to hold ſuch office, and the {ame {hall be void. 
f And if he ſhall execute the ſame after ſuch times ex- 
pired, and be convicted thereupon in the courts at Weſt- 
minſter or at the aſſizes; he ſhall be diſabled to ſue or 
uſe any action bill plaint or information in courſe of law, 
or to proſecute any ſuit in any court of equity or to be 
guardian of any child, or executor or adminiſtrator of any 
perſon, or capable of any legacy or deed of gift, or to 
bear any office, and ſhall forfeit 50 1 to him who ſhall 
fue. /. 5. 

And at the ſame time when he takes the caths, he ſhal! 
alſo make and ſubſcribe this declaration following, under 


the ſame penalties and forfeitures, viz. I A. B. do declare, 


that I do believe that there is net any tranſub/tantiction in the 
ſacrament of the Lord's ſupper, or in the elements of bread and 
wine, at or after the conſecration therecf by any perſon what + 
ſoever. |. q. 

4. And by the 57 & 8 V. c. 27. Every perſon who 
ſhall refuſe to take the oaths of allegiance and ſupremacy, 
when tendred to him by any perſon lawfully authoriſed 
to auminiſter or tender the ſame ; or ſhal] refuſe or neglett 
to appear when lawfully ſummoned in order to have the 
ſaid oaths tendred to him; ſhall, until he have duly 
taken the ſaid oaths, be liable to ſuffer as a popiſh recu- 
lant convict. And for the better levying the penalties 
to the king, the perſons tendring the oaths ſhall upon 
ſuch refuſa] or default of appearance record and enter in 
parchment the chriſtian aud ſurname and place of abode of 
ſuch perſon ſo refuſing or not appearing, together with 
the time of ſuch tender and refuſal or default of appear- 
ance, and ſhall deliver the ſaid record or entry to the juſ- 
uces of aſſize at the next aſſizes, who ſhall forthwith 


eitreate 
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eſtreate the ſame into the exchequer to be there entred 
of record, that the court may proceed thereupon as 
againſt popiſh recuſants convict. /. 1, 

And no perſon who ſhall refuſe to take the ſaid oaths, 
or being a quaker ſhall refuſe to ſubſcribe the declaration 
of fidelity (which oaths and ſubſcription the ſheriff or 
chief officer taking the poll at any election of members 
of parliament at the requeſt of any one of the candidates 
ſhall adminiſter) ſhall be admitted to give any vote at ſuch 
election. /. 19. 

5. And by the 1 G. f. 2. c. 13. Two juſtices of the 
peace, or any other perſon who ſhall be by his majeſty 
for that purpoſe {pecially appointed by order in the privy 
council or by commiſſion under the great ſeal, may ad- 
miniſter and tender the oaths of allegiance ſupremacy and 
abjuration to any perſon whom they ſhall ſuſpect to 
be dangerous or diſaffected to his majeſty or his govern- 
ment: And if any per ſon to whom the ſaid oaths ſhall be 
ſo tendred ſhall neglect or refuſe to take the ſame ; ſuch 


juſtices or other perſon ſpecially to be appointed as afore. 


laid, teudring the iaid oaths, ſhall certify the refuſal 
thereof to the next quarter ſeliions where {uch refuſal ſhall 
be made; and the faid refuſal ſhall be tecorded amongſt 
the rolls of that ſeſmnons, and ſhall be from thence certi- 
fied by the c:erk of the peace into the chancery or king's 
bench, there to be recorded amongit the rolls of ſuch 
court, in 2 roll to be there kept for that purpoſe only; 
and every perſon fo neglecting or reſufing to take the faid 
oaths, ſhall be from the time of ſuch neglect or reſuſal 
adjudged a popiſh recuſant convict. . 10. 

And two juſtices or any other perſon fo ſpecially ap- 
pointed as aforeſaid by writing under their hands and 
ſeals may ſummon any perſon to appear before them at a 
certain day and time therein to be appointed, to take the 
ſaid oaths ; which {aid ſummons ſhall be ſerved upon ſuch 
perſon or left at his dwelling houſe or uſual place of abode 
with one of the family chere; and if ſuch perſon ſo ſum— 
moned ſhall neglect or refule to appear, then upon due 
proof upon oath of ſerving the ſaid ſummons, ſuch: ju- 
{tices or other perſons as ztoreſaid ſhall certify the ſame 
to the next ſeſſions, there to be entred upon the rolls; 
and if ſuch perſon ihall neglect or refuſe to appear and 
take the ſaid oaths at the ſaid ſeſſions, the names of the 
perſon ſo certified being publickly read at the firſt mect- 
ing of the ſaid ſeliions, ſuch perſon fſhal} be adjudged 2 
popiſh recuſant convict, and as ſuch to forfeit and te 
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proceeded againſt as if he had actually refuſed to take the 
oaths; and the fame {ſhall be from thence certified by 
the clerk of the peace into the chancery or king's bench, 
there to be recorded in a roll to be kept for that purpoſe 


only. / Il. 


XIA. Armour and ammunition. 


1. By the 3 J. c. 5. All ſuch armour gunpowder and 
munition, as any popiſh recuſant convict ſhall have in 
his houſe or elſewhere, or in the poſſeſſion of any other 
at his diſpoſitivn, ſhall be taken {rom them by warrant 
of four juſtices of the peace at their general or quarter 
ſeſſions to be holden in the county where ſuch popiſh re- 
cuſant ſhall be reſident (other than ſuch neceſlary wea- 


pons as ſhall be thought fit by the ſaid juſtices to remain 


and be allowed for the defence of ſuch recuſant's perſon 
or houſe): and the faid armour and munition ſo taken, 
ſhall be kept at the coſts of ſuch recuſant, in ſuch places 
as the ſaid four juſtices at their ſaid ſeſſions ſhall appoint. 
27. 

/ And if ſuch perſon ſhall refuſe to declare unto the ſaid 
juſtices or to any of them what armour he hath, or ſhall 
hinder or diſturb the delivery thereof to any of the ſaid 
juſtices or to any other perſon authoriſed by their warrant 
to take and ſeize the ſame; he ſhall forfeit his ſaid ar- 
mour gunpowder and munition, and ſhall alſo be impri- 
ſoned by warrant of any juſtice of the peace of ſuch county 
tor three months. /. 28. 

And notwithſtanding the taking. away the ſame, the 
ſaid popiſh recuſant ſhall be charged with the maintain- 
ing of the ſame, and with the buying providing and 
maintaining of horſe and other armour and munition, in 
ſuch fort as other ſubjects ſhall be appointed and com- 
manded according to their ſeveral abilities and qualities; 
and the faid armour and munition, at the charge of ſuch 
popiſh recuſant for them, and as their own proviſion of 
armour and munition, ſhall be ſhewed at every muſter 
ſhew or uſe of armour to be made within the {aid county. 


2. And by the 1 JV. c. 15. It ſhall be lawful for any 
two juſtices of the peace, who ſhall know or ſuſpect any 
perſon'to be a papiſt, or ſhall be informed that any per- 
lon is or is ſuſpected to be a papiſt, to tender, and they 
ſhall forthwith tender to him the declaration of the 30 
C. 2. „l. 2. c. 1, ; and if he ſhall refuſe to make and ſub- 
4 ſcribe 
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ſcribe the ſame, or ſhall refuſe or forbear to appeat Before 
the ſaid juſtices for the making and ſubſcribing , fame 
upon notice to him given or left at his uſual place of 
abode by any perſon authoriſed in that behalf by warrant 
of the faid juſtices ; he ſhall from thenceforth be liable to 
all the penalties forfeitures and diſabilities in this act 
mentioned. /. 2, 

And the ſaid juſtices ſhall certify the name ſirname and 
uſual place of abode of every ſuch perſon, who being re— 
quired hall refuſe or neglect to make and ſubſcribe the 
ſaid declaration, or to appear before them for that pur- 
pole ; as alſo of every perſon who ſhall make and ſub. 
ſcribe the fame, — at the next ſeſſions, to be thete filed 
and kept amongſt the records. /. 3. 

And no papiſt or reputed papiſt ſo refuſing or making 
default, ſhall have in his houſe or elſewhere, or in the 
poſſeſſion of any other to his ute or at his diſpoſition, any 
arms weapons gunpowder or ammunition (other than 
ſuch neceſſary weapons 28 ſhall be allowed to him by or- 
dear of the juſtices in ſeſſions, for the defence of his houſe 
or perſon)? and two juftlccs by their warrant m2y au- 
thoriſe any perſon in the day time, with the aſſiſtance ef 
the conſtable or his deputy, to ſearch for all arms wea- 
pons gunpowder or ammunition, which ſhall be in the 
houſe cuſtody or poſſeſſion of any ſuch papiſt, or reput- 
ed papiſt, and ſeize the ſame for the uſe of the king; 
which ſaid juſtices ſhall at the next ſeſlions deliver the 
me in open court for the uſe aforeſaid. /. 4. 

And every papiſt or reputcd papiſt who ſhall not within 
ten days after ſuch refuſal or making default as aforetaic, 
diſcover and deliver or cauſe to be delivered to ſome ju- 
{tice of the peace, all arms weapons gunpowder or am- 
munition whatſoever, which he ſhal! have in his houſe 
or elſewhere, or which ſhall be in the poſſeſſion cf any 
perſon to his ute; or ſhall hinder or diſturb any perfon 
authoriſed by warrant of two juſtices to ſearch for and 
ſeize the ſame; ſhall be committed to the common 
gaol by warrant of two jultices for three months without 
bail, and ſhall alſo forfeit the ſaid arms and pay treble the 
value of them to the king, to be appraiſed by the juſtices 
at the next ſeſſions. /. 5. 

And every perſon who ſhall conceal, or be privy ot 
aiding or ailifting to conceal, or who knowing thereof 
ſhal: not diſcover to a juſtice of the peace the arms wci- 
pons gunpowder or ammunition of any perſon fo refutgg 
or making default, or ſhali hinder or diſturb any perlen 

authoriſed 


ſu 
{a1 
thy 
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authoriſed as aforeſaid in ſearchivg for taking and ſeizing | 


the ſame, ſhall be committed to the common gaol by 
two juſtices, for three months without bail, and ſhall 
alſo forfeit treble the value of the ſaid arms to the king. 


And if any perſon ſhall diſcover any concealed arms, 
wezpons, ammunition or gunpeweer belonging to any 
perſon reſuſing or making default as aforeſaid, fo as the 
ſame may be ſeized; the juſtices on delivery of the ſame 
at the ſeſſions, ſhall as a reward for ſuch ditcovery, by 
order of ſeſſions allow him a ſum of money amounting to 


the full value of the arms weapons ammunition or gun- 


powder ſo diſcovered : the ſaid ſum to be ailefled by the 
judgment of the ſaid juſtices at their {aid ſeſſions, and 
to be levied by diſtreſs and ſale of the goods of the of- 
tender. /. 7. 

But if any perſon who ſhall have ſo refuſed or made 
default, ſhall deſire to ſubmit and conform, and for that 
purpoſe ſhall preſent himſelf before the juſtices at the 
next ſeſſions where his default ſhal] be certified, and ſhall 
there in open court make and ſubſcribe the ſaid declara- 
tion and take the oaths of allegiance and ſupremacy, he 
laall be diſcharged. /. 8. 


XA. Horſes. 


No papiſt or reputed papift, ſo refuſing or making de- 


fault in making and ſubſcribing the declaration as by the 
laſt mentioned act of the 1 V. c. 15. ſhall have or keep 
in his poſſeſſion any horſe above the value of 51; and 
two juſtices by their warrant may authoriſe any perſon, 
with the aſſiſtance of the conſtable or his deputy, to 
fearch for and ſeize the ſame for the uſe of the king. 
e. ig. £9: | 

And if any perſon ſhall conceal, or be aiding in con- 
cealing any ſuch horſe; he ſhall be committed to priſon 
by ſuch warrant without bail for three months, and ſhall 
allo forfeit to the king treble value of ſuch horſe, which 
value is to be ſettled as aforeſaid, / 10. 


XXI. Popiſh baptiſm. | 

Every popiſh recuſant who ſhall have a child born, 
ſhall within one month next after the birth, cauſe the 
ſame to be baptized by a lawful miniſter, according to 


the laws of the realm, in the open church of the pariſh 
Vol. III. L | wheie 
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where the child ſhall be born, or in ſome other church 0 
near adjoining, or chapel where baptiſm is uſually admi— t 
niſtred; or if by infirmity of the child it cannot be brought t 
to ſuch a place, then the ſame ſhall within the time afore- 0 
ſaid be baptized by the lawful miniſter of any of the ſaid C 


pariſhes or places: on pain that the father of ſuch child 
if he be living one month after the birth, or if he be 
dead then the mother of ſach child, ſhall forfeit 1001 ; one 
third to the king, one third to him who ſhall ſue in any 


of the king's courts of record, and one third to the por {, 
of the ſaid pariſh. 3 7. c. 5. J. 14. b 
| t. 
AAII. Pepiſh marriage. a 
1. By the 3 J. c. 5. Every man being a popiſh recu- l 
{ant convict, who ſhall be married otherwiſe than in ſome 7 
open church or chapel, and otherwiſe than according to b 
the orders of the church of England, by a miniſter (: 
lawfully authoriſed, ſhall be diſabled to have any eſtate p 
of freehold into any lands of his wife as tenant by cour— [. 
teſy; and every woman being a popiſh recufant convict, 
who ſhall be married in other form than as aforeſaid, 1 
ſhall be diſabled not only to claim any dower of the in— h 
heritance of her huſband, or any jointure of the lands of 0 
her huſband, but alſo of her widow's eſtate and frank- h 
bank in any cuſtomary lands whereof her huſband died {} 
| ſeiſed, and likewiſe: be diſabled to have any part of her th 
huſband's goods: And if any ſuch man ſhall be married th 
with any woman, otherwiſe than as aforeſaid, which Y 
woman ſhall have no lands whereof he may be intitled to ba 
be tenant by the courteſy ; he ſhall forfeit zcol, half to * 
the king, and half to him that ſhall ſue in any of the 10 
king's courts of record. / 13. 
2. But by the 26 6. 2. c. 33. After March 25, 1754 
if they ſhall be married any where in England, other than 
in a church or publick chapel (unleſs by ſpecial licence 
from the archbiſhop of Canterbury), or without publics pi 
tion of banns, or licence, the marriage ſhall be void. re 
['N it 
XXIII. Popijh burial. 2 
| ct 
If any popiſh recuſant, man or woman, not being ex- by 
communicate, ſhall be buried in any place, other than in K 
the church or church yard, or not according to the ec— a1 
cleſiaſtical laws of this realm; the exccutors or admini— W 
of 


ſtrators of every ſuch perſon ſo buried, knowing the ſame 
ol 


Popery. 
or the party that cauſeth him or her to be ſo buried, 
ſhall forfeit 201, one third to the king, one third to him 


that ſhall ſue in any of the king's courts of record, and 
one third to the poor of the pariſh where ſuch perſon 


lied. 3 J. b. 5. J 15. 
XXIV. Ileirs of popiſb recuſants. 


If any recuſant ſhall die, his heir being no recuſant; 
ſuch heir ſhall be freed from all penalties and incum— 
brances in reſpect of his anceſtor's recuſancy: And if at 
the deceaſe of ſuch recuſant his heir ſhall be a recuſant, 
and after ſhall become conformable and obedient to the 
laws of the church, and repair to church, and continue 
there during the time of divine ſervice and ſermons, and 
alſo ſhall take the oaths of allegiance and ſupremacy 
before the archbiſhop or biſhop ot the dioceſe; ſuch heir 
ſhall be freed from all penalties and incumbrances hap- 
pening by reaſon of his anceſtur's reculancy, 1 J. c. 4. 
g. 1 V. 8. | | 

But if the heir of any recuſant ſhall be within the age 
of ſixteen years at the deceaſe of his anceſtor and ſhall after 
his age of ſixteen vears become a recuſant; ſuch heir ſhall 
not be freed of any of the penalties and incumbrances 
happening by reaſon of his anceſtor's recuſancy, until he 
ſhall ſubmit or conform himſelf, and become obedient to 
the laws of the church, and repair to church, and take 
the oaths of zllegiance and ſupremacy as aforeſaid; and 
yet nevertheleſs, from nd after ſuch ſubmiſſion and oath 
taken, every ſuch heir ſnall be fd from all penalties and 
incumbrances happening by reaſon of his auceſtor's recu- 


ſancy. 1 Fe. „ . e. 
AM. Popiſi wife. 


I. By the 3 J. c. 5. Every married woman being a 
popiſh recuſant convict (her huſband not being a popiſh 
reculant convict) who ſhall not conform her felt, but 
thall forbear to repair to ſome church or uſual place 
of common prayer there to hear divine ſervice and to re- 
ceive the ſacrament, by the ſpace of one whole year next 
before the death of her huſband, {hall forfeit to the 
King the iſſues and profits of two parts of her jointure 
and of her dower during her life, out of any lands which 
were her huſband's, and alſo be difabled to be executrix 
or adminiſtratrix of her ſaid huſband, and to have or de— 
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mand any part or portion of her ſaid deceaſed huſband'; 
goods or chattels. . 10, 

2. And by the 7 J. c. 6. If any married woman being 
convicted as a popiſh recuſant for not coming to church, 
ſhall not in three months conform herſelf and repair to 
church and receive the ſacrament : ſhe ſhall be committed 
to priſon by one of the privy council, or the biſhop of 
the dioceſe, if ſhe be a baroneſs ; or if ſhe be under that 
degree, by two juſtices of the peace {one whereof to be 
of the quorum), until ſhe ſhall cenform her' ſelf and 
come to church and receive the ſacrament ; unleſs her 
huſband ſhall pay to the king 101 a month, or the third 
part of his lands at his own choice, ſo long as ſhe re- 
maining a recuſant convict ſhall continue out of priſon, 


. 28. 
XXVI. Popiſb ſervants or ſcjourners. 
By the 37. c. 4. Every perſon who ſhall willingly 


maintain retain relieve keep or harbour in his houſe, any 
ſervant ſojourner or ſtranger who ſhall not repair to ſome 
church or chapel or uſual place of common prayer to 
hear divine ſervice, but ſhall forbear the ſame for a month 
together, not having a reaſonable excuſe, {hall forfeit 101 
a month, /. 32. 

And every nf who ſhall knowingly retain or keep 
in his ſervice fee or livery, any perſon who ſhall not te- 
pair to fome church chapel or uſual place of common 
prayer to hear divine ſervice, but ihall forbear the 
ſame for a month together, ſhall forfeit 101 a month. 

But this ſhall not extend to puniſh or impeach any 
perſon, for maintaining retaining relieving keeping or 
harbouring his father or mother \ wanting (without fraud 
or covin) other habitation or ſuſkcient maintenance, or 
the ward of any ſuch perſon, or any perſon that hall 


be committed by authority to the cuſtody of any by 


whom they ſhall be fo relieved maintained or kept, 
The ſaid offences to be inquired of heard and Fs 
mined, before the juſtices of the king's bench, or of al- 


* or before the juſtices of the peaee in ſeſſions. 
36. 
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XXVII. Popiſh ſeboolnaſſers. 


1. By the 23 El. c. 1. If any perſon ſhall keep or 
maintain any ſchoolmaſter, which ſnall not repair to church 
or be allowed by the biſhop of the dioceſe ; he ſhall for- 
feit 101 a month. /. 6. 

Provided, that no ſuch ordinary, or their miniſters, 
ſhall take any thing for the ſaid allowance, And if 
ſuch ſchoolmaſter or teacher ſhall teach contrary to this 
act; he ſhall be diſabled to be a teacher of youth, and be 
impriſoned for a year. /. 7. 5 

The ſaid forfeiture to be, one third to the king to his 
own uſe ; one third to the king for relief of the poor in 
the pariſh where the offence ſhall be committed, to be 
delivered by warrant to the principal officers in the receipt 
of the exchequer without further warrant from the king; 
and one third to him who ſhall ſue: and if ſuch perfon 
ſhall not be able, or ſhall fail to pay the ſame within 
three months after judgment given, he ſhall be committed 
to priſon till he have paid the ſame, or conform himſelf 
to go church. . 11. ; 

But if the offender ſhall, before he be indicted, or at 
his arraignment or trial before judgment, ſubmit apd 
conform himſelf before the biſhop of the dioceſe, or be- 
tore the juſtices where he ſhall be indicted arraigned or 
tried (having not before made like ſubmiſſion at his trial 
being indicted for the firſt offence) ; he ſhall be diſcharg- 
ed, upon his recognition of ſuch ſubmiſſion in open 
aſſizes or ſeſſions of the county where he ſhall be reſident, 


J. 10. 


2. And by the 1 J. c. 4. No perſon ſhall keep any 
ſchool or be a ſchoolmaſter, out of any of the univer- 
ities or colleges of this realm, except it be in ſome pub- 
lick or free grammar ſchool, or in ſome ſuch noble- 
man's or gentleman's houſe as are not recuſants, or 
Where the ſchoolmaſter ſhall be ſpecially licenſed by the 
archbiſhop biſhop or guardian of the ſpiritualties of the 
ciocele; on pain that as well the ſchoolmaſter, as alſo 
the party that ſhall retain or maintain any ſuch ſchool- 
maiter, {hail forfeit each of them 40s a day : the one half 
o which forfeitures ſhall be to the king, and half to him 
that will ſue, J. 9. 
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XXVII. Papiſts ſhall not ſucceed to the crown of Ibis 


realm. 


1. By the 1 JV. eff. 2. c. 2, Every perſon that ſhall 
be reconciled to or ſhall hold communion with the ſee or 
church of Rome, or ſhall profeſs the popiſh religion, or 
ſhall marry a papiſt, ſhall be exciuded and be for ever in- 


capable to inherit polleſs or enjoy the crown and govern. 


ment of this realm; and in ſuch caſe the people ſhall be 
abſolved of their allegiance; and the crown ſhall deſcend 
to and be enjoyed by ſuch perſon being a proteitant, as 
ſhould have inherited and enjoyed the ſame, in caſe the 
perſon ſo reconciled, holding communion, or profeſſing, 
or marrying as aforeſaid were naturally dead. 7, 

And every king and queen who ſhall come to and 
ſucceed to the imperial crown of this kingdom, ſhall on 
the firſt day of the meeting of the firſt parliament next 
after their coming to the crown, ſitting on the throne 
in the houſe of peers in the preſcnce of the lords and 
commons, or at their coronation before ſuch perſon who 
ſhall adminiſter the coronation oath at the time of their 
taking the ſaid oath (which ſhali firſt happen) make 
and ſubſcribe the declaration of the 30 C. 2. But if he 
or ſhe ſhall be under the age or twelve years, then every 
ſuch king and queen ſhall make and ſubſcribe the ſame at 
their coronation, or the firſt day of the meeting of the 
ficſt parliament as aforeſaid, which ſhall firſt happen after 
ſuch king or queen ſhall have attained the ſaid age of 
twelve years. /. 10. 

2. And by the ſecond article of the union of the king- 
doms of England and Scotland, All papiſts, and per- 
ſons marrying papilts, ſhall be excluded trom, and for 
ever incapable to inherit poſſeſs or enjoy the imperial 
crown of Great Britain and the dominions thereunto 
belonging ; and in every ſuch caſe, the crown and go- 
vernment ſhall! deicend to and be enjoyed by ſuch perion 
being a proteſtant, as ſhould have inherited and enjoyed 
the ſame, in caſe ſuch papiſt or perſon marrying a papiſt 
was naturally dead. 5 An. c. 8. 


II. 
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XXIX. Papifts ſhall not fit in either bouſe of 


parliament. 


By the 30 C. 2. ,. 2. c. 1. No perſon that ſha!l be a 

er of the realm, or member of the houſe of peers, {hall 
vote or make his proxy in the houfe of peers, or {it there 
during any debate in the ſaid houſe of peers; nor any 

rſon that ſhall be a member of the houſe of commons, 
ſhall vote in the houſe of commons, or fit there during 
any debate after the ſpeaker is choſen; until he thall firſt 
take the oaths of allegiance and ſupremacy (and abjura- 
tion, 1 C. //. 2. c. 13.) and make and ſubſcribe this decla- 
ration following; viz. 

I A. B. do folemnly and ſincerely, in the preſence of 
God, profeſs, teſtify, and declare, Ihat I do believe that 
in the ſacrament of the Lord's Supper there is not any 
tranſubſtantiation of the elements of bread and wine into 
the body and blood of Chritt, at or after the conſecration 
thereof, by any perſon whatſoever: And that the invoca- 
tion, or adoration of the Virgin Mary, or any other faint, 
and the ſacrifice of the mals, as they are now uſed in the 
church of Rome, are ſuperſtitious and idolatrous. And I 
do ſolemnly in the preſence of God, profels, teſtify, and 
declare, That I do make this declaration, and every part 
thereof, in the plain and ordinary ſenſe of the words read 
unto me, as they are commonly underſtood by engliſh 
proteſtants, without any evaſion, equivocation or mental 
reſervation whatſoever, and without any diſpenſation al- 
ready granted me for this purpoſe by the pope or any other 
authority or perſon whatſoever, or without any hope of 
any ſuch diſpenſation from any perſon or authority what- 


| loever, or without thinking that I am or can be acquitted 


before God or man, or abſolved of this declaration, or 
any part thereof, altho' the pope, or any other perſon or 
perſons, or power whatſoever, ſhall diſpenſe with or an- 
nul the ſame, or declare that it was null or void from the 

beginning. . 2» 3. | | 
Which ſaid oaths and declaration ſhall be ſolemnly and 
publickly made and ſubſcribed betwixt the hours of nine 
in the morning and four in the aftarnoon, by every ſuch 
peer and member of the houſe of peers at the table in the 
middle of the houſe, before he take his piace in the houle, 
and whilſt a full houſe of peers is there with their ſpeaker 
in his place; and by every ſuch member of the houſe of 
commons, at the table in the middle of the ſaid houſe, 
| L 4 and 
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and whilſt a full houſe of commons is there duly ſitting 
with their ſpeaker in his chair: and the ſame to be done 
in either houſe in ſuch like order or method, as each houſe 
is called over reſpectively. /. 4 

And if any peer or memper a the houſe of peers, or 
member of the houſe of commons, ſhall oftend againſt 
this act; he ſhall be deemed and adjudged a popiſh recu. 
fant convit, and ſhall forfeit and ſuffer as ſuch; and 
ſhall be diſabled to execute any office or place of profit or 
truſt, civil or military; or to fit or vote in either houſe 
of parliament, or to make a proxy in the houſe of peers; 
or to ſue or ule any action, bill, plaint, or information 
in courſe of law, or to proſecute any ſuit in any court of 
equity; or to be guardian of any child, or executor or 
adminiſtrator of any perſon, or capable of any legacy or 
deed of gif; (or to vote at any elechon for members of 
parliament, 1 C. /. 2. c. 13;) and ſhall forfeit 5001 to 

\ hi who thall ſue. yy 6. 

Ani it ſhall be lawful for the houſe of peers and houſe 

of commons, or either of them reſpeQively, as often as 


they ſhall fee occaſion, to order and cauſe all or any of ſbi 
the members of their reſpective houſes, openly in their fo 
reſpective houſes of parliament, to take the ſaid oaths, 2 
and to make and ſubfcribe the ſaid declaration, at ſuch ht 
times, and in ſuch manner, as they ſhall appoint : And ms 
if any peer fhall, contrary to ſuch order made by their an 
ſaid houſe, wilfully preſume to ſit therein, without taking Wi 
the ſaid oaths and ſubſe ribing the ſaid declaration; he ſhall tie 
be diſabled to fit in the ſaid houſe of peers and give any as 
voice therein either by proxy or otherwiſe, during that ſai 
parliament: And if any member of the houſe of commons 
ſhall contrary to ſuch order made by their houſe, wilfully Ca 
preſume to fit therein, without taking the ſaid oaths, and tig 
making and ſubſcribing the ſaid declaration; he ſhall be or 
diſabled to fit in the faid houſe of commons, or to give Wi 
any voice therein, during that parliament. 7. 7. Ca 
And where any member of the houſe of commons ſhall ſhi 
be ſo diſabled to fit or vote, his place ſhall be void; and for 
2 writ ſhall iſſue for the election of a new member. 8, ty 
And during the time of taking the ſaid oaths and mak- E. 
ing and ſubſcribing the declaration. all proceedings ſhall jy 
ceaſe; and the 410 oaths declaration and ſubſcription, . 
together witn a ſchedule of the names of the perſons who Pr. 
ſhall take and ſubſcribe the ſame, ſhall be made and en- be 
tredinꝑarchment rolls provided by the clerk of the houle re: 


of lords and the clerk of the houſe of commons; and none 
et 


i} 


* - * 
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of the peers or members ſhall pay to ſuch clerk above 12 d 
for ſuch entry: All which rolls the ſaid clerks ſhall with- 
out fee ſhew to any perſon deſiring to look upon the ſame, 


. 11. 
XXX. Papiſts ſhall not preſent to benefices. 


1. By the 3 F. c. 5. Every perſon being a popiſh re- 
cuſant convict, ſhall be utterly diſabled to preſent to any 
benefice wit!: cure or without cure, prebend, or any other 
eccleſiaſtical living; or to collate or nominate to any free 
ſchool, hoſpital, or donative; or to grant any avoidance 
of any benefice, prebend, or other eccleitaſtical living, 
18. | | 
/ And the chancellors and ſcholars of the univerſity of 
Oxford, fo often es any of them ſhall be void, ſhall have 
the preſentat:on, nomination, collation, and donation of 
and to every ſuch beneſice, prebend, or eccleitaſtical liv- 
ing, ſchool, hoſpital, and donative, in the counties of 
Oxford, Kent, Middleſex, Suſſex, Surrey, Flampſhire, Berk- 
ire, Buckinghamſhire, Gioucefterſhire, Worceſterſhire, Staf- 
feruſhire, Warwickſhire, Wiltſhire, Somerſetſh;re, Deven- 
ſhire, Cornmwal, Darſetſhire, Herefordſhire, Neorthampton- 
ſhire, Pembrokeſhire, Caermarthenſhire, Þrecinockfhire, Mon- 
muthſhire, Cardigan/hire, Montgomeryſhir e, the city of Lon- 
dm, and in every city and town being a county of it elf 
within any of the limits and precincts of any of the counz 
ties aforeſaid, as ſhall happen to be void during ſuch time 
as the patron thereof ſhall be a recuſant convict as afore- 
laid, /. 19. . 

And the chancellor and ſcholars of the univerſity of 
Cambridge ſhall have the preſentation, nomination, colla- 
tion, and donation of and to every ſuch benefice, prebend, 
or ecclefiaſtical living, ſchool, hoſpital, and donative, 
within the counties of Ee, Hertfordjhire, Bedfordſhire, 
Cambridgeſhire, Huntingdonſhire, Suffolk, Norfalt, Lincoln- 
ſire, Rutlandſhire, Leiceſterſhire, Derbyſhire, Nettingham- 
ſore, Shropſhire, Cheſhire, Lancaſhire, Yorkſhire, the coun- 
ty of Durham, Northumberland, Cumberland, Meſimareland, 
Radnorſhire, Denbijhire, Flintſhire, Carnarvon/hire, Angle- 
ſeyſpire, Merionethjhire, Glamorganſbire, and in every city 
and (own being a county of itſelf within the limits and 
precincts of any of the ſaid counties, as ſhail happen to 
be void during ſuch time as the patron thereof ſhall be a 
teculant convict as aforeſaid. /. 20, 

Provided, 


try 
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Provided, that neither of the ſaid chancellors nor ſcho. 
lars of either of the ſaid univerſities, ſhall preſent or ng. 
minate to any beneiice with cure, prebend, or cther ec. 
cleſiaſtical living, any ſuch perſon as ſhall then have am 
other benefice with cure of ſouls: And it any ſuch pre. 


ſentation or nomination ſhall be made of any ſuch perſon 


ſo beneficed, the ſame ſhall be void. / 21. 


Being a popiſh recuſant convit] And this whether he he 
convicted before the avoidance or after ; for the word; 
are general, that the univerſity ſhall preſent fo often x 
any ſuch benefices ſhall be void; and avoidances before 
conviction are within the fame miſchief as avoidance 
after; and it would be a hard conſtruction, that gener 
words ſhall not be extended to remedy all caſes which are 
within equal miſchief, Compns, 182. Gif. 771. 


Shall be utterly dijabled]) They were utterly diſabled be. 
fore, by being made excommunicate, in ſect. 2. as ws 
obſerved by Finch ſolicitor, in the caſe of Knight and 
LDauncer; and therefore of what force ſoever inſtitution 
or induction when given upon ſuch a preſentation, may 
be againſt Hrangers, there is no doubt but the biſhop may 
refuſe to give it, and take the benefit of the lapſe, in cat 
no other preſents, who hath right, and is capable of pre- 
ſenting. For that the biſhop in this caſe, as in others, 
hath right to lapſe, appears from hence, that the ſtatut 
intended no more than to put the univerſity in the place 
of the patron; all rights which belong to others, remain- 
ing as they were before. Gi. 771. 


To preſent] Hereby the patron is ouly dicabled to pre- 
ſent; and he continues patron as to all other purpoſes; 
and therefore he ſhall confirm the leaſes of the incumbent. 
1 Haw. 32. 


s 

Or to grant an avoidance] But ſuch perſon, by being 
diſabled to grant an avoidance, is no way hindred froi 
granting the advowſon itſelf in fee, or for life or yea! 
bona fide, and for good conſideration. 1 Haw. 32. 


And the chancellor and ſcholars] The two clauſes which 
give this benefit to the univerſities reſpectively, are pfl 
vate clauſes, whereof the judges, without pleading ot 
them, cannot take notice. 10 Co. 57. 


So often as any of them ſhall be void] But if an advowſon 
or avoidance, belonging to ſuch a perſon, come into the 
king's hands, by reaton of an outlawry, or conviction 0 

reculanc!) 
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ho. Wl recuſancy, or the like; the king, and not the univerſity, 
no- ſhall preſent. 1 Haw. 32. 
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= During ſuch time as the patron thereof ſhall be a recuſant | 

/ convict] When the preſentation for that turn is veſted in | 
a5 the univerſity, altho' afterwards the recuſant conformeth Ry 
on BY nmel, or dieth, yet the univerſity ſhall preſent. 10 G. 4 
e be Wm, By the 1 . c. 26. Every perſon who ſhall refuſe = 
ords or neglect to make and ſubſcribe the declaration of the 11 
2 30 C. 2. when the ſame ſhall be tendred by two juſtices | 
fore of the peace as in the ſaid act is mentioned; or who ſhall, 
nces upon notice given as by the ſaid act, refuſe or forbear to 
eral appear before them for the making and ſubſcribing there- 
| are of, and ſhall thereupon have his name ſirname and place 


of abode certified and recorded at the ſeſſions; every 
be ſuch perſon ſo recorded, ſhall be from thenceforth adjudg- 
; ed diſabled to make ſuch preſentation, collation, nomi- 


Was f 
a vation, donatiort, or grant of any avoidance of any bene- 
85 fice, prebend, or eccleſiaſtical living, as fully as if ſuch 
ma perſon were a popiſh recuſant convict, And the univer- 
way ities ſhall have the preſentation, nomination, collation, 
* and donation. /. 2. ; 
5 And where any perſon ſhall be ſeiſed or poſſeſſed of 
1 any advowſon, right of preſentation, collation, or nomi- 
4. nation to any ſuch eccleſiaſtical living, free ſchool, or 
Ms hoſpital as aforeſaid, in truſt for any papiſt or popiſh re- 
1 cuſant, who ſhall be convicted or diſabled as by the 3 Ja. 
c. 5. or by this act; he ſhall be diſabled to preſent nomi- 
nate or collate to any ſuch eccleſiaſtical living free ſchool 
pre · or hoſpital, or to grant any avoidance thereof, and ſuch 
ſes; preſentations nominations  collations and grants ſhall be 
ent, void; and the univerſities ſhall proceed, as if ſuch recu- 
ſant convict or diſabled were ſeiſed or poſſeſſed thereof. 
| a | 
0 And if any truſtee or mortgagee or grantee of any avoid- 
= ance ſhall preſent nominate or collate, or cauſe to be pre- 
eented nominated or collated any perſon to any ſuch eccle- 
| ftaſtical living free ſchool or hoſpital, whereof the truſt 
hich thall be for any recuſant convict or diſabled, without giv- 
pri- ing notice. of the avoidance in writing to the vicechancel- 
0! lor within three months next after the avoidance ; he ſhall _ 
torfeit 500l to the reſpective chancellor and ſcholars of 
1 Ue univerſity, to whom the preſentation nomination or 


collation ſhall belong. /. 4. 


n of | Provided, 
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Provided, that the ſaid chancellors and ſcholars of either 
univerſity, hall not preſent or nominate to any benefice C; 
with cure prebend or other eccleſiaſtical living, any per. 
ſon as ſhall then have any other benefice with cure of 


ſouls: and if any ſuch preſentment ſhall be had or made of (1 
any ſuch perſon ſo beneficed, the ſame ſhall be utterly be 
ald. 

Andi 5 perſon fo preſented or nominated to any be. - 
nefice with cure, ſhall be abſent from the ſame above ſixty th 
days in any one year; in ſuch caſe the ſaid benefice ſhall ar 
be void. /. 6. pl 

Provided always, that if any ſuch perſon ſhall preſent 11 
himſelf at the ſeſſions for that place where his name was pe 
recorded, and ſhall there in open court make and ſubſcribe {c 

the ſaid declaration, and take the oaths (of allegiance and u. 
ſupremacy, 1 V. c. 8.) he ſhall be diſcharged of the (aid Wi pt 
difability, and be enabled to make ſuch preſentment co- p: 
lation nomination donation and grant, as if this act had re 
not been made. /. 7. ſu 
S8. 2. Refuſe or forbear] In the caſe of Fitzherbert and 2 
the univerſity of Oxford, the party was ſummoned to take b 
the oaths, but refuſed to attend. Upon which occaſior, * 

it was declared by the court, that the juſtices ought to be ſe 
preſent at the time appointed; and if they are not there, M 
it is a good excuſe for the party, if the party attends ; but * 
there is no neceſſity that the juſtices ſhould be preſent, it la 
the party does not come; it is ſufficient if they I2ave no- 
tice at the place, to give them notice if the party comes; le 
and the party himſelf is obliged to do the firſt act, namely, t 
to attend at the time and place appointed. Comyns, 183. 15 

3. And by the 12 An. ft. 2. c. 14. it is further enacted, 1 
that every papiſt or perſon making profeſſion of the po- ou 
piſn religion, and every child of ſuch perſon not being * 


a proteſtant under the age of twenty one years, and every 
mortgagee truſtee or perſon any way intruſted directly or 5 
indirectly, mediately or immediately, by or for ſuch papiſt a 
or perſon making profeſſion of the popiſh religion or ſuch 


child as aforeſaid, whether ſuch truſt be declared by writ- 5 
ing or not, ſhall be diſabled to preſent collate and nomi- ” 
nate to any benefice prebend or eccleſiaſtical living ſchool in 
hoſpital or donative, or to grant any avoidance of any be- 0 
nefice prebend or eccleſiaſtical living; and every ſuch pre- 4s 
ſentment collation nomination and grant, and every ad- 

miſſion inſtitution and induction thereupon ſhall be void: 8 
and the univerſities ſnall have the preſentation nomine = 


collation and donation, / 1. Al. 
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And when any preſentation to any benefice or eccle- 
Caftical living ſhall be brought to any archbiſhop biſhop 
or other ordinary, from any perſon who ſhall be reputed 
to be, or whom ſuch archbiſhop biſhop or other ordinary 
ſhall have cauſe to ſuſpect to be a papiſt or truſtee of any 
rerſon making profeſſion of the popiſſ religion, or ſuſpect- 
ed to be ſuch; ſuch archbiſhop biſhop or other ordinary 
ſuall tender or adminiſter to every ſuch perſon (if preſent) 
the declaration againſt tranſubſtantiation of the 25 C. 2. 
and if abſent, ſhall by notice in writing to be left at the 
place of habitation of ſuch perſon, appoint ſome conveni- 
ent time and place when and where ſuch perſon ſhall ap- 
pear before ſuch archbiſhop biſhop or other ordinary, or 
ſome perſons to be authoriſed by them by commiſſion 
under their ſeal of office; who ſhall, upon ſuch ap- 


| pearance, tender or adminiſter the ſaid declaration to the 


party making ſuch preſentation : and if he ſhall negle& or 
refuſe to make and ſubſcribe thedeclaration ſo tendred, or 
ſhall neglect or refuſe to appear upon ſuch notice, ſuch 
preſentation ſhall be void; and in ſuch caſe the archbiſhop 
biſhop or other ordinary ſhall, within ten days after ſuch 
negle& or refuſal, ſend and give a certificate under their 
ſeal of office of ſuch neglect or refuſal to the vicechan- 
cellor ; and the preſentation to ſuch benefice, for that turn 
only, ſhall be veſted in the reſpeCtive chancellor and ſcho- 
us. J 1. 

Alien the better diſcovery of ſecret truſts and fraudu- 
lent conveyances made by papiſts, it is enacted, that when 
the preſentation of any perſon preſented to any benefice 
or eccleſiaſtical living ſhall be brought to any archbiſhop 
biſnop or other ordinary; he ſhall, before he give inſtitu- 
tion, examine the perſon preſented upon oath, whether to 
tie beſt and utmoſt of his knowledge and belief, the per- 
lon who made ſuch preſentation be the true and rea] pa— 
tron, or made the ſame in his own right, or whether he 
be not mediately or immediately, directly or indircctly, 
truſtee or any way intruſted for ſome other, and whem b 
name, who is a papiſt or maketh proſeſſion of the popith 
religion, or the children of ſuch, or for any other and 
whom, or what he knows, has heard, or believes touch— 
ing the ſame ; and if ſuch perſon fo preſented ſhall refuſe 
to be examined, or ſhall not anſwer diredtlv, the pteſen- 
tation ſhall be void. 

And the chancellor and ſcholars cf the reſpective uni- 
verſities, to whom the preſentation to ſuch benefices and 
eccleſiaſtical livings ſhould belong in caſe the rightful 
Patrons had been popith recuſants evnvict, and their pre- 
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ſentees or clerks, may for the better diſcovery of ſuch 
ſecret and fraudulent truſts, exhibit their bill in any court 
of equity, againſt ſuch perſon preſenting, and ſuch per. 
ſon as they have reaſon to believe to be the ceſtuy que 
truſt of the advowſon, or any other perſon who they have 
cauſe to ſuſpect may be able to make any other or further 
diſcovery of ſuch ſecr trut's and practices; to which bill, 
the defendants being duly ſerved with proceſs of the court, 
ſhall forthwith directly anſwer : and if they ſhall refuſe of 
neglect to anſwer, in ſuch time as ſhall be appointed by 
the court, the bill ſna be taken pro confeſſo; and be al- 
lowed as evidence againſt ſuch perſon ſo negleCting and 
refuſing, and his. truitezs, and his or their clerk ; provid- 
ed, that every perſon having ſully anſwered ſuch bill, 
and not knowing of any ſuch truſt, ſhall] be intitled to 
his coſts to be taxed according to the courſe of the court, 


And the court where any quare impedit ſhall be depend. 
ing, at the initance of the ſaid chancellor and ſcholars or 
their clerk being plaintiits or defendants in ſuch fuit by 
motion in open court, may make a rule or order requiring 
ſatisfaction upon the oath of ſuch patron and his clerk, 
who in the ſaid ſuit ſhall conteſt the right of the univer- 
lity to preſent, by examination of them in open court, ot 
by commiſhon under the ſeal of ſuch court for the exami- 
nation of them, or by affidavit, as the ſaid court ſhall find 
moſt proper, in order to the difcovery of any ſecret truſt 
frauds or practices relating to the ſaid preſentation ; and 
if it appear to the court, upon the examination of ſuch 
patron or clerk, that the ſaid patron is but a truſtee, then 
they ſhall diſcover who the perſon is and where he lives; 
and upon their refulal to make ſuch diſcovery, or to give 
ſatisfaction as aforeſaid, they ſhall be puniſhed as guilty 
of a contempt of the court: And if the ſaid patron or his 
clerk {hall diſcover the perſon for whom the ſaid patron 18 
a truſtce; then the court, on motion made in open court, 
ſhall make a rule or order, that the perſon for whom the 
patron is a truſtce ſhall in the ſaid court, or before com- 
miſſioners to be appointed for that purpoſe under the ſeal 
of the ſaid court, make and ſubſcribe the declaration 
againſt tranſubſtantiation of the 25 C. 2. and likewiſe on 
pain of incurring a contempt of the ſaid court, ſhall give 
ſuch further ſatisfaction upon oath relating to the ſaid truſt, 
as the court ſhall think fit: and ſuch perſon ſo required 
to make and ſubſcribe the ſaid declaration, and reſuſing 
or neglecting ſo to do, ſhall be eſteemed as a popiſn recu- 
ſant convict in reſpect of ſuch preſentation. /. 5. er 

N 
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And the anſwer of ſuch patron and the perſon for whom 
he is intruſted and his and their clerk or any of them, 
and their examinations and affidavits taken as aforeſaid by 
order of any court where ſuch quare impedit ſhall be de- 
pending, or by any archbiſhop biſhop or other ordinary, 
or the commiſſioners as aforeſaid (which examinations 
ſhall therefore be reduced into writing and ſigned by the 
party examined) ſhall be allowed as evidence againſt ſuch 
patron ſo preſenting andhis clerk. /. 6. 

Provided, that no ſuch bill, nor any diſcovery to be 
made by any anſwer thereunto, or to any ſuch examina— 
tion as aforeſaid, ſhall be made uſe of to ſubject any per- 
ſon making ſuch diſcovery or not anſwering ſuch bill, to 


any penalty or forfeiture, other than the loſs of the pre- 


ſentation then in queſtion. /. 7. 

And in caſe of any ſuch bill of diſcovery exhibited by 
the chancellor and ſcholars or their preſentee, no lapſe 
ſhall incur, nor plenarty be a bar againſt them, in reſpect 
of the benefice or eccleſiaſtical living touching which ſuch 
bill ſhall be exhibited, till after three months from the 
time that the anſwer to ſuch bill ſhall be put in, or the 
ſame be taken pro confeilo, or the proſecution thereof 
deſerted; provided that ſuch bill be exhibited before any 
lapſe incurred. /. 8. 

And the chancellor and ſcholars may ſue a writ of 
quare impedit by the name of chancellor and ſcholars, or 
by their proper names of incorporation, at their election. 


And in caſe of any ſuch truſt confeſſed or diſcovered by 
any anſwer to ſuch bill or ſuch examination as aforeſaid, 
the court may inforce the producing of the deeds relating 
to the ſaid truſts, by ſuch methods as they ſhall find pro- 
per. /. 10. 

4. And by the 11 G. 2. c. 17. it is further enacted, 
that every grant to be made of any advowſon or right of 
preſentation collation nomination or donation of and to 
any benefice prebend or eccleſiaſtical living ſchool hoſpital 
or donative, and every grant of any avoidance thereof, 
dy any papiſt or perſon. making profeſſion of the popiſh 
religion, whether ſuch truſt be declared by writing or 
not, ſhall be null and void, unleſs ſuch grant be made 
bona fide 2nd for a full and valuable conſideration to 
and for a proteſtant purchaſer and merely and only fer the 
benefit of a proteſtant ; and every ſuch grantee or perſon 
claiming under any ſuch grant ſhall be deemed to be 2 
truſtee for a papiſt or perſon profeſſing the popiſh religion 

within 
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within the aforeſaid act of 12 Au.; and all ſuch grantees, 
and perſons claiming under ſuch grants, and their preſen. 
tees, ſhall be compelled to make ſuch diſcovery relating tg 
fuch grants and preſentations made thereupon, and by 
ſuch methods, as by the ſaid act. And every deviſe ty 
be made by any papiſt or perſon profeſſing the popifh 
religion, of any ſuch advowſon or right of preſentz. 
tion collation nomination or donation or any ſuch avoid. 
ance, with intent to ſecure the benefit thereof to the 
heirs or family of ſuch papiſt or perſon profeſſing the 
popiſh religion, ſhall be null and void; and all ſuch 
deviſes, and perſons claiming under ſuch deviſes, and 
their preſentees, ſhall in like manner be compelled to dif. 
cover, whether to the beſt of their knowledge and belief, 
ſuch deviſes were not made to the ſaid intent. /. 5. 


9 


XXXI. Shall be as excommunicated, 


1. By the 3 J. c. 5. Every popiſh recuſant convid 
ſhall ſtand and be reputed to all intents and purpoſes 
diſabled, as a perſon lawfully and duly excommunicated, 
and as if he had been ſo denounced and excommunicated 
according to the laws of this realm, until he ſhall con- 


form himſelf and come to church and hear divine ſervice 


and receive the ſacrament according to the Jaws of this 
realm and take the oaths (of allegiance and ſupremacy, 
1 L. c. 8.); and every perſon ſued by ſuch perſon fo to 
be difabled, may plead the ſame in diſabling of ſuch plain- 
tiff, as if he were excommunicated, by ſentence it, the 
eccleſiaſtical court. /. 11. 

2. And by the 3 J. c. 4. Upon any lawful writ war- 
rant or proceſs awarded to any ſheriff or other officer, 
for the taking of any popiſh recuſant (actually) excom- 
municated for ſuch recuſancy; it ſhall be lawful for 
ſuch ſheriff or other officer, if need be, to break open 
any houſe wherein ſuch perſon excommunicate ſhall be, 
or to raiſe the power of the county, for the apprehencing 
of ſuch perſon, and the better execution of ſuch warrant 


writ or procels. /. 35. 


XXX11. Shall wot repair 10 court. 


x. By the 3 J. c. 5. No popiſh recuſant convict ſha! 
come into the court or houſe where the king or his heir 


apparent to the crown ſhall be, unleſs he be enen 
0 


Popery. 


ſo to do by the king, or by warrant from the lords and 
others of the privy council; on pain of 1001, half to the 


king, and half to him that ſhall ſue in any of his majeſty's 


courts of record. /. 2. 

2. And by the 30 C. 2. /, 2. c. 1. Every peer of this 
realm, and member of the houſe of peers, and every 
peer of Scotland or Ireland, being of the age of one and 
twenty years or upwards, not having taken the oaths (of 
allegiance and ſupremacy, 1 W. c. 8.) and made and ſub- 
ſcribed the declaration againſt popery of the 30 C. 2. fl. 2. 
c. 1. and every member of the houſe of commons not 
having taken the ſaid oaths and made and ſubſcribed the 
ſaid declaration, and every perſon convicted of popiſh re- 
cuſancy, who ſhall come adviſedly into or remain in the 
preſence of the king, or ſhall come into the court or houſe 
where he reſides, ſhall ſuffer all the pains forfeitures and 
diſabilities of this act; unleſs he do in the next term after 


ſuch his coming or remaining take the ſaid oaths, and 


make and ſubſcribe the ſaid declaration, in the high court 
of chancery, between the hours of nine and twelve in 
the forenoon: That is to ſay, he ſhall be diſabled to exe- 
cute any office or place of profit or truſt, civil or military 
or to ſit or vote in either houſe of parliament or to make 
4 proxy in the houſe of peers; or to ſue or uſe any ac- 
tion, bill, plaint, or information in courſe of law, or to 
proſecute any ſuit in any court of equity; or to be guar- 
dian of any child, or executor or adminiſtrator of any 
perſon, or capable of any legacy or deed of gift; and ſhall 
forfeit 5001 to him who ſhall ſue. /. 5, 6. - 

But this act ſhall not extend to the prejudice of any 
perſon for coming into or remaining in the preſence of 
the king, who ſhall firſt have licence fo to do by warrant 
under the hands and ſeals of ſix privy councillors, by or- 
der of his majeſty's privy council, upon ſome urgent 
occaſion therein to be expreſſed; ſo as ſuch licence exceed 
not ten days, and that it be firſt hled and put upon record 
in the office of the petty bag in chancery, for any one to 
view without fee: and no perſon to be licenſed above 
thirty days in any one year. /. 12. 

Provided, that if any offender ſhall after ſuch offence 
take the oaths and ſubſcribe the declaration in the chan- 
cery in manner aforeſaid; he ſhall from thenceforth be 
freed and diſcharged from all ſeizures, penalties and loſſes 
which he might otherwiſe ſuſtain by reaſon of being a po- 
Piſh recuſant convict by virtue of this act, and from all diſ- 
abilities and incapacities incurred thereby; ſo as ſuch free- 
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dom and diſcharge extend not to reſtore any ſuch perſon 
to any office or place filled up, nor to any other office till 
after a year from taking the ſaid oaths and making the (aid 
declaration; nor to make void the ſaid forfeiture of 5001, | 


7. 13. 
XXIII. Shall not come within ten miles of London. 


1. By the 3 J. c. 5. All popiſh recuſants who ſhall come | 
dwell or refnain within the city of London or within ten 
miles thereof, who ſhall be indicted or convicted of recu- 
ſancy, or who ſhall not repair unto ſome uſual church or 
chapel and there hear divine ſervice, but ſhall forbear the 
ſame by the ſpace of three months, ſhall within ten days 
after ſuch indictment or conviction depart from the ſaid 
city and ten miles compafs of the ſame, and alſo tall 
deliver up their names to the lord mayor if ſuch recuſant 
be within the city or the liberties. thereof; and if the faid 
recuſant ſhall dwell or remain in any other county within | 
tea miles of the faid city, then he ſhall within the ſaid | 
ten days deliver up his name to the next juſtice of the | 
peace within ſuch county: on pain of forfeiting to the | 
king 1001; half of which ſhall be to the king, and half p 
to him that will ſue in any of the king's courts of record, 

Ta PIT | 
4 2. And by the 1 V. c. 9. For the better diſcovering | 
and removing all papiſts and reputed papiſts out of Lon- | 
don and Weſtminſter and ten miles of the ſame ; the | 
lord mayor, and every juſtice of the peace of London 
Weſtminſter and Southwark, and of the counties of Mid- 
dleſex Surrey Kent (and Eſſex, 1 V. c. 17.) ſhall cauſe 
to be arreſted and brought before him every perſon, not 
being a merchant foreigner, as is reputed to be a papilt, 
and tender to him the declaration of the 30 C. 2. fl. 2. 
c. 1. and if he refuſe to make and ſubſcribe the ſame, 
and ſhall after ſuch refuſal continue within the ſaid diſ- 
tance, he ſhall forfeit and ſuffer as a popiſh recuſant con- 
vict. . 2. 

And every juſtice of the peace ſhall certify every ſuch 
ſubſcription before him taken, and alſo the names of all 
perſuns refuſing upon tender to make or ſubſcribe as afore- 
faid, under his hand and ſeal, into the court of king's 
bench the next term, or elſe at the next quarter ſeſſions 
of the county or place where ſuch taking ſubſcribing or 
rcfuſal ſhall happen: And if the ſaid perſon, ſo refuling 


and certified, hall nut within the next term or ſeſnons 
| aſter 


Popery. 


after ſuch refuſal appear in the court of king's bench or 


ſeſſions where ſuch certificate ſhall be returned, and in 


open court make and ſubſcribe the ſame, and indorſe or 
enter his fo doing upon the certificate fo returned ; he 
ſhall be from the time of ſuch his neglect or refuſal taken 
and adjudged a popiſh recuſant convict, and as ſuch to 
forfeit and be proceeded againſt, /. 3. 

But this act not to extend to any foreigner being a. 
menial ſervant to any z.nbaflador or publick agent, /. 4. 


XXXIV. Shall not ewe above five miles from 


their habitation, 


1. By the 35 El. c. 2. Every perſon above the age of 
fixteen, and having any certain place of abode, who be- 
ing a popiſh recuſant ſhall be convicted for not repair- 
ing to church, and being within this realm at the time 
he ſhall be convicted, ſhell within forty days next after 
ſuch conviction (if not reſtrained by impriſonment, or by 
the king's command, or by order of ſix or more of the 
privy council, or by ſickneſs, and in caſe of ſuch reſtraint 
then within twenty days after the removal of ſuch re- 
ſtraint) repair to his place of uſual dwelling and abode, 
and ſhall not at any time after remove above hve miles 
from thence; on pain of forfeiting his goods, and alſo of 
forfeiting to the king all his lands rents and annuities 
during life, : | 

And every ſuch offender which hath copyhold or cu- 
ſtomary lands, ſhall forfeit the ſame during his life to the 
lord of the manor, if ſuch lord be not a popiſh recuſant 
convict; and if he be, then ſuch forfeiture ſhall be to the 
ing: . 

And ach perſons as are to repair to their place of 
dwelling and abode, and not to remove above five miles 
from thence as is aforeſaid, ſhall within twenty days next 
after coming to ſuch place notify their coming thither, 


and preſent themſelves and deliver their true names in 


writing, to the miniſter or curate of the pariſh and to a 


Conſtable of the town; and thereupon the ſaid miniſter or 


curate ſhall enter the ſame in a book to be kept in every 
Pariſh for that purpoſe. /. 6. 


And the ſaid miniſter or curate and the ſaid conſtable _ 


ſhall certify the ſame in writing to the next general or 
quarter ſeſſions, to be entred by the clerk of the peace in 
the rolls of the ſeſſions. / 7. | 

| M2 And 
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And if any ſuch perfon, being a popiſh recuſant (not 
being a feme covert, and not having Jands of the clear 
yearly value of twenty marks, or goods above the value 
of 401,) ſhall not within the time before limited repair 
to his place of uſual dwelling and abode, and thereupon 
notify his coming as aforeſaid z or at any time after his 
repairing to any ſuch place, ſhall paſs or remove above 
five miles from thence; and ſhall not within three months 
next after he ſhall be apprehended for offending as afore- 
ſaid, conform himſelf in coming to church, and in mak- 
ing ſuch publick confeſſion and ſubmiſſion as is herein 
after directed, being thereunto required by the biſhop of 
the dioceſe, or a juſtice of the peace, or by the miniſter 
or curate of the pariſh; in every ſuch caſe, every ſuch 
offender, being thereunto warned or required hy two 
juſtices of the peace or the coroner, ſhall upon his cor- 
poral oath before two juſtices of the peace or a coroner 
abjure the realm for ever; and thereupon ſhall depart 
out of this realm at ſuch haven and port, and within 
ſuch time, as ſhall be aſſigned and appointed by the ſaid 
juſtices or coroner, unleſs he be letted or ſtayed by ſuch 
lawful and reaſonable means or cauſes, as by the common 
laws of this realm are permitted and allowed in caſes of 
abjuration for felony; and in ſuch caſes of let or ſtay, 
then within ſuch reaſonable and convenient time after, as 
the common law requireth in caſe of abjuration for felony, 
J. 8. | 

And every juſtice of the peace or coroner before whom 
ſuch abjuration ſhall be made, ſhall cauſe the ſame pre- 
ſently to be entred of record before them, and certify the 
fame to the next afſizes. / 9. *y 

And if ſuch offender ſhall refuſe to make ſuch abjura- 
tion, or after abjuration made ſhall not go to ſuch ha- 
ven and within ſuch time as is before appointed, and 
from thence depart out of this realm, or after ſuch 
departure ſhall return without the king's ſpecial licence; 
he ſhall be guilty of felony without benefit of- clergy. 


J. 10. 


Provided, that if any perſon ſo reſtrained ſhall be 
urged by proceſs or be bound without fraud or covin to 
make appearance in any of the king's courts ; or ſhall 
be required by three or more of the privy council, or by 
four or more of any commiſſioners to be in that behalf 
aſſigned by the king, to make appearance before ſuch 
council or commiſſioners: in ſuch caſe, he ſhall incur no 


forfeiture for travelling to make appearance according] 
nor 


Popery. 
nor for his abode concerning the ſame, nor for conveni- 
ent time for his return. /. 13. | 


And if any ſuch perſon ſo reſtrained ſhall be bound or 


| ought to yield his body to the ſheriff, upon prociama- 


tion in that behalf without fraud or covin te be made; 
in ſuch caſe he ſhall not incur any forfeiture for travel- 
ling far that purpoſe only, nor for convenient time. for his 
return. / 14. b OG 

Provided alſo, that if any perſon that ſhall offend 
againſt this act, ſhall before he be thereof convicted, 
come to ſome pariſh church on ſome ſunday or other feſ- 
tival day, and there hear divine ſervice, and at ſervice 
time, before the ſermon, or reading of the goſpel, make 
publick and open ſubmiſſion and declaration of his con- 
formity ; he ſhall be diſcharged, Which ſubmiſſion ſhall 
be as followeth: I A. B. do humbly confeſs and acknow- 
ledge, that I have grievouſly offended God in contemning 
her majeſty's good and lawful government and authority, 
by abſenting my ſelf from church, and from hearing di- 
vine ſervice, contrary to the godly laws and ſtatutes of 
this realm : And I am heartily ſorry for the ſame, and 
do acknowledge and teſtify in my conſcience, that 
the biſhop or ſee of Rome hath not nor ought to have 
any power or authority over her majeſty, or within any 
her majeſty's realms or dominions : And I do promiſe and 
proteſt, without any diſſimulation, or any colour or means 
of any diſpenſation, that from henceforth I will from 
time to time obey and perform her majeſty's laws and ſta- 
tutes, in repairing to the church, and hearing divine fer- 
vice, and do my uttermoſt endeavour to maintain and de- 
fend the ſame. /. 15, 16. f 

And the miniſter or curate ſhall preſently enter the 
ſame into a book to be kept in every pariſh oe? as pur- 
poſe ; and within ten days ſhall certify the ſame if writing 
to the biſhop. /. 17. 

And if any perſon ſhall relapſe after his ſubmiſſion, he 
ſhall have no benefit by ſuch his ſubmiſſion. / 18, 


except only in the caſe of abjuration, . 19. | 


Above five miles] It ſeems that the miles ſhall be 
computed. according to the engliſh manner, allowing 
1769. yards to each mile; and that the ſame ſhall be 
reckoned not by ſtraight lines, as a bird or arrow may 
fy, but according to the neareſt and molt uſual way. 
H 
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In caſes of abjuration for felony] Anciently, if a man had 
committed felony, and did fly to a ſanctuary, that is, to 
a church or church yard, before he was apprehended, he 
might not be taken from thence to be tried for his 
crime; but on confefſion thereof before the juſtices, or 
before the coroner, he was admitted to abjure the realm: 
but afterwards this privilege of /an&uary, by the 21 J. 
c. 28. was taken away. But the abjuration, where it is 
by ſtatute ſpecially appointed, as in the preſent caſe, doth 
ſtill continue. | 


* Abjuration] The form whereof, according to the an- 
cient books, is thus: This hear you, Sir coroner, that! 
A. O. of in the county of am a popiſh recu- 
ſant, and in contempt of the laws and ſtatutes of Eng. 
land, I have and do refuſe to come to their church: I 
do therefore, according to the intent and meaning of the 
ſtatute made in the 35th year of queen Elizabeth, abjure 
the realm of England. And I ſhall haſte me towards the 
port of P, which you have given and aſſigned to me, and 
that I ſhall not go out of the highway leading thither, 
nor return back again; and if 1 do, I will that I be 
taken as a felon of the king: And that at P, I will dili- 
gently ſeek for paſſage, and I will tarry there but one 
flood and ebb, If I can have paſſage; and unleſs I can 
bave it in ſuch ſpace, I will go every day into the ſea up to 
my knees, aſſaying to paſs over. So help me God and 
his doom. Stam. 116. Mir. b. 1. Offic. Cor. 49. 

2. And by the 3 F. c. 5. / 7. The king, or three of 
the privy council in writing under their hands, may give 
licence to every ſuch recuſant to go and travel out of the 
compals of five miles, for ſuch time as in the ſaid licence 
ſhall be contained, for their travelling attending and g 
returning, and without any other cauſe to be expreſſed p 
within the ſaid licence: And if any perſon ſo confined 

- ſhall have neceſſary occaſion or buſineſs to go and travel 0 
out of the compals of the ſaid five miles, then upon li- 
cence in writing in that behalf to be gotten, under the b 

/ 


hands and ſeals of four juſtices of the peace of the lame 
county diviſion or place, next adjoining to the place of 
abode of ſuch recuſant, with the privity and aflent in 
writing of the biſhop of the dioceſe, or of the lieutenant 
or a deputy licutenant of the county reſiding within the 
ſaid county or liberty, under their. hands and ſeals (in 
which licence ſhall be ſpecified both the particular cauſe 
of the licence and the time how long the party ſhall be 
abſent in travelling attending and returning); it ſhall P. 
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be lawful for ſuch perſon to go and travel about ſuch his 
neceſſary bufineſs for ſuch time only as ſhall be com- 
priſed in the ſaid licence, the party fo licenſed firſt 
making oath before the ſaid four juſtices or any oi them, 
that he hath truly informed them of the cauſe of his 
journey, and that he ſhall not make any cauſeleſs Rays. 
And every perſon ſo confined who ſhall go above hve 
miles from the place to which he is confined, not havin 
ſuch licence, and not having taken ſuch oath, ſhall ſuffer 
as by the 35 El. c. 2. 

E. 11 J. Peter Maxfield was indicted, that he being a 
convicted recuſant departed above five miles from his 
abode in Walſtood in the county of Stafford contrary 
to the ſtatute. The defendant pleaded, that he inform- 
ed Ralph Snead, Walter Bagnal, and two other juſtices 
of the peace of the county of Stafford (the ſaid Wal- 
ter being alſo a deputy lieutenant there), that he had 
urgent occaſions to go to London, about buſineſs con- 
cerning his eftate, and made oath before them that it was 
true; whereupon they by writing under their ſeals gave 
licence unto him to go to London, or to other places, as 
his buſineſs required, for ſix months; by virtug whereof 
he went; and fo juſtifies. And it was thereupon de- 
murred : 1. Becauſe the ſtatute is, that four juſtices, 
with the affent of a lieutenant in writing, or one de- 
puty lieutenant in writing, may give licence; for it ought 
to be by four juſtices beſides the deputy lieutenant : 
And all the court were of that opinion; for the ſta- 
tute appointing preciſely the number of the juſtices, 
with the aſſent as aforeſaid, it ought to be exactly pur- 
ſued ; and it is not ſufficient, that a deputy lieutenant be 
one of the four. 2. "The licence is not good, becauſe it 


is not pleaded to be under their hands; and it is not ſuf- 


hcient to plead it to be under their ſeals: Alſo the licence 
ought to ſhew the particular cauſe of the licence, and not 
in ſuch general manner, for urgent cauſes, Wherefore rule 
was given, that if cauſe were not ſhewn, judgment ſhould 
be entred for the king. Co. Fac. 352. 


AV. Shall be diſabled as to lau, phyjick, and 


By the 3 J. c. 5. No recuſant convict ſhall practiſe the 
common law of this realm as a counſellor clerk attorney 
or ſolicitor, nor ſhall practiſe the civil law as advocate or 
proctor ; nor praiſe phyſick, nor exerciſe the trade of 
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an apothecary ; nor ſhall be- judge miniſter clerk or ſtew 
ard of or in any court, or keep any court, nor ſhall be 
regiſter or town clerk, or other miniſter or officer in any 
court; nor ſhall bear any office or charge, as Captain, 
lieutenant, corporal, ſerjeant, ancient-bearer, or other 


office in camp, troop, band or company of ſoldiers ; nor 


ſhall be captain maſter or governor or bear any office of 
charge of or in any ſhip caſtle or fortreſs of the king ; but 
ſhall be utterly diſabled for the ſame: and every perſon 
oftending herein ſhall alſo forfeit 1001, half to the king, 
and half to him that ſhall ſue in any of the king's courts of 
record, / 8. 

And no popifh recuſant convics, or having a wife being a 
popiſh recuſant convict, ſhall exerciſe any publick office or 
charge in the commonwealth ; but ſhall be utterly diſabled 
to exercile the ſame by himſelf, or by his deputy : Except 
ſuch huſband himſelf, and his children which ſhall be 
above the age of nine years abiding with him, and his 
ſervants in houſhold, ſhall once a month not having any 
reaſonable excuſe to the contrary, repair to ſome church 
or chapel uſual for divine ſervice, and there hear divine 
ſervice; and the ſaid huſband, and ſuch his children and 
ſervants as are of meet age receive the ſacrament of the 
Lord's ſupper, at.ſuch times as are limited by the laws of 
this realm, and do bring up his ſaid children in true reli- 


gion. /. 9. 


XXXVI. Shall not be executors, adminiſtrators, or 


guardians. 


By the 3 J. c 5. A recuſant convict ſhall be diſabled 
to be executor or adminiſtrator by force of any teſtament 
or letters of adminiſtration ; nor ſhall have the cuſtody of 
any child as guardian in chivalry, guardian in ſocage, or 
guardian in nurture of any lands freehold or copyhold. 


J. 22» 


And the next of kin of ſuch child to whom the lands 
cannot lawfully deſcend, who ſhall uſually reſort to ſome 
church or Chapel and there hear divine ſervice, and receive 
the facrament thrice in the year next before, ſhall have 
the cuſtody and education of ſuch child and of his lands 
holden in knights ſervice, till the full age of the ſaid ward 
o: twenty one years; and of his lands holden in ſocage, 
as a guardian in ſocage; and of his lands holden by copy of 
court roll of any manor, fo long as the cuſtom of the 1aid 
manor {hall allow ihe ſame: and ſhall yield an account of 
the profits of the ſame to the ſaid ward. /. 23. Fo 
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And if any of the wards of the king or of any other ſhall 
be granted or ſold to any popiſh recuſant convict, ſuch 
grant or ſale ſhall be void. / 24. 


XXXVIT. Inrolling deeds and wills of papiſts. 


1. By the 3 G. c. 18. & 21 C. 3. c. 51. No manors or 
lands or any intereſt therein, or rent or profit thereout, 
ſhall paſs alter or change from any papiſt or perſon pro- 
feſſing the popiſh religion, by any deed or will, except 


ſuch deed within fix months after date, and ſuch will 


within ſix months after the death of the teſtator be inrolled 
in one of the king's courts of record at Weſtminſter, or 
within the county wherein the manors and lands do lie, 
by the cuſtos rotulorum and two juſtices of the p-ace and 
the clerk or deputy clerk of the peace, or two of them, 
whereof the clerk of the peace or his deputy to be one, 

2. But by the 10 G. c. 4. Leaſes of lands made by pa- 
piſts or perſons profeſſing the popiſh religion, to any pro- 
teſtant, whereon the full yearly value or the ancient or 
moſt accuſtomed yearly rent or more ſhall be reſerved, 
ſhall be good without inrolling. /. 19. 

3. And by ſeveral temporary acts from time to time, ſuch 
deeds and wills ſhall be good, if they be inrolled before 
a time therein reſpectively limited. 

And no purchaſe made for full and valuable conſider- 
ation of any manors meſſuages or lands or of any intereſt 
therein, by any proteſtant, and merely and only for the 
benefit of proteſtants, ſhall be impeached or avoided by 
reaſon that any deed or will thro* which the title thereto is 
derived hath not been inrolled; ſo as no advantage was 
taken of the want of inrollment thereof before ſuch pur- 
chaſe was made, and ſo as no decree or judgment hath 
been obtained for want of the inrollment of ſuch deeds or 
Wills, 

Provided, that this ſhall not extend, to make good any 
grant, leaſe, or mortgage, of the advowſon, or right of 
preſentation, collation, nomination, or donation, of and 
to any benefice, prebend, or eccleſiaſtical living, ſchool, 
hoſpital, or donative, or any avoidance thereof, made 
dy any papiſt or perſon profeſſing the popiſh religion, in 
truſt, directly or indirectly, mediately or immediately, 
by or for any ſuch papiſt or perſon proſeſſing the popiſh 
religion, whether ſuch truſt hath been declared by writ- 
ag or not, | 
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XXXVIII. Regiſtring eſtates of papiſts. 


1. By the 1 G. ff. 2. c. 55. Every perſon having am 
eſtete or intereſt in any lands, being a popiſh recuſant ot 
papiſt or educated in the popith religion or whoſe parent 
or parents ſhall be a papiſt or papiſts or who ſhall uſe ot 
profeſs the popifh religion, ſhall within fix months after 
he ſtia!] attain to the age of twenty one years take the oaths 
of the 1G. fl. 2. c. 13. and repeat and ſubſcribe the de- 
claration againſt popery of the 3o C. 2. in one of the courts 
at Weſtminſter or at the ſeſſions of the peace where ſuch 
lands or ſome part thereof ſhall lie, between the hours of 
nine and twelve in the forenoon ; or in default thereof, 
ſhall within ſix months next after the time appointed for 
him to take the oaths, and ſo from time to time within fix 
months after he or any truſtee for him ſhall come into the 
poſſeſſion or perception of the rents or profits of any other 
lands, regiſter or procure to be regiſtred his name and al 
ſuch lands, in what pariſh townſhip or place the ſame do 
lie, and who are the poſſeſſors thereof, and what eſtate or 
intereſt he has in the ſame, and the yearly rent if the ſame 
ſhall be lett; and if the ſame be lett upon leaſe, then by 
whom ſuch leaſe was made, what yearly or other rent is 
reſerved thereupon, and what fine or ſum of money was 
paid for ſuch leaſe, in cafe the ſame was made by himlelf 
or any perſon in truſt for him or that he was party ot 
privy thereunto; and the time and day of the month and 
year when ſuch entry ſhall be made, in a parch- 
ment book or roll which ſhall be kept by the cleik of the 
peace. /. 1. 

And every ſuch perſon ſhall take care that his name be, 
within the ſaid fix months allowed for making ſuch regil- 


try, ſubſcribed to ſuch regiſtry in the preſence of two jul- 


tices in open ſeſſions, either by himſelf, or by his attor- 
ney thcreunto lawfully authorized by warrant of attorney 
under his hand and fecal executed by him in the preſence d 
two witneſſes, who ſhall make proof of ſuch execution 


upon their oaths at the ſeſſions where ſuch name ſhall be 


ſubſcribed or regiſtry produced; and two juſtices then 
preſent ſhall ſubſcribe their names to ſuch entry as wit 
neſles that the ſame was duly made, and in defau!t thereof 
each of the ſaid juſtices then preſent ſhall forfeit 201 te 
the king. / 1. 

And the clerk of the peace ſhall keep parchment books 
or rolls at ſome notori2us place within his diviſion, Fr 

I 


Popery. 


ſhall by himſelf or his lawful deputy enter therein the 
chriſtian and ſurnames of every ſuch perſon who ſhall come 
in perſon and deſire to be regiſtred, or ſhall ſend any writ- 
ing under his hand to him or his deputy, defiring him to 
regiſter his name; and {hall alſo regiſter the eſtate in lands 
of every ſuch perſon, in ſuch manner and in ſuch words 
as he ſhall by any writing ſigned by him deſire: Provided 
that ſuch perſon pay the fees hereby appointed for the ſame, 
and that he apply to the ſaid clerk of the peace or his de- 
puty to enter ſuch regiſtry, and deliver to him in writing 
the words he deſires to have fo regiſtered or entred ten 
days before the ſeſſions where the entries are to be ſubſcri- 
bed. And ſuch clerk of the peace or his deputy ſhall en- 
ter ſuch perſons names and regiſtry of their eſtates before 


| the next ſeſſions after ſuch delivery, in the ſaid books or 
rolls; and ſhall carry the faid books and rolls in which 


fuch entries ſhall be ſo made, to the next and every other 
ſeſſſons of the peace, until the time of ſuch ſubſcribin 
ſhall be expired. And ſuch clerk of the peace ſhall alſo 
keep alphabetical tables of the ſurnames of all ſuch perſons 
whoſe names and eſtates ſhall be regiſtred, and of the pa- 
riſhes and townſhips where the lands fo regiſtred lie, with 
reference to the place in the books or rolls where ſuch 
names and lands ſhall be regiſtred; and ſhall alſo carefully 
keep all ſuch warrants of attorney as ſhall be ſo proved as 
aforeſaid upon a file, together with ſuch books and rolls; 
and ſhall likewiſe enter ſuch warrants of attorney upon 
record; and ſhall have for ſuch regiſtry and entry on 
record 3d for every 200 words which ſuch regiſtry and 
entry on record ſhall contain; and ſhall have 4d tor every 
ſearch that ſhall be made for the name or eſtate of any 
perſon ; and ſhall make ſearch on the requeſt of any per- 
ſon who ſhall pay ſuch fees, and ſhall permit ſuch perſon 
to inſpect the ſaid tables books and rolls and ſuch letters 
of attorney as ſhall be ſo filed; and ſhall give copies of 
ſuch regiſtries ſubſcribed by himſelf or his lawful deputy, 
toevery perſon who {ball defire the fame and tender him 
the fees hereby appointed for the ſame ; and ſhall ſuffer 
ſuch perſons who ſhall requeſt him ſo to do, to examine 
the ſame with the roll or book, and for ſo, doing ſhall 
have 3d for every 200 words contained in every ſuch 
copy. . 1. 

And 1 any clerk of the peace ſhall negle& or refuſe to 
do any the things hereby appointed, he {ſhall forfeit his 


office, /. 1. 
| / 4 And 
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172 | Popery. 

And if any ſuch perſon hereby required to take and ſub. 
ſcribe ſuch oaths and repeat and ſubſcribe ſuch declar. 
tion as aforeſaid, or in default thereof to regiſter or cauſe 
to be regiſtred his name and eſtate as aforeſaid, ſhall not 
either take and ſubſcribe ſuch oaths and repeat and ſubſcribe 
ſuch declaration in manner aforeſaid, or regiſter his name 
and eſtate as aforeſaid, and alſo ſubſcribe his name to ſuch 
regiſtry or procure the ſame to be ſubſcribed by ſuch bis 
attorney as aforeſaid, within the time limited for the doin 
thereof, or ſhall not regiſter the ſame truly; he ſhall for. 
feit the fee-ſimple and inheritance of all ſuch lands not re. 
giſtred or fraudulently regiſtred whereof he or any perſon 
in truſt for him was ſeiſed in fee ſimple at the time of ſuch 
default or fraud in regiſtring, and the full value of the in- 
heritance of all ſuch lands not regiſtred or fraudulently 
regiſtred whereof he or ſome perſon in truſt for him wa 
not ſeiſed in fee ſimple at the time of ſuch default or fraud 
as aforeſaid; two third parts to the king, and the other 
third part to ſuch perſon being a proteſtant who ſhall ſue 
for the ſame at the common law in any of the courts at 
Weſtminſter or in the chancery: and the perſon ſo ſuing 
ſhall be intitled in the court of chancery to demand all 
ſuch diſcoveries as he might do if he were a purchaſer for 
valuable conſideration, and to demand a true diſcovery 
from all perſons of all ſuch incumbrances and titles which 
any way affect the ſame, and of all truſts relating thereto; 
to which bill no plea of demurrer ſhall be allowed, but 
the defendant ſhall ſufficiently anſwer the ſame at large: 
and alſo the perſon ſuing for the ſame may bring an eject- 
ment on his own demiſe, and give this act and the ſpecial 
matter in evidence; and if it ſhall appear upon trial of 
ſuch ejectment, that the eſtate ſued for is the eſtate of the 
perſon ſo neglecting to regiſter or fraudulently regiſtring, 
and the defendant ſhall not make it appear that he took 
the ſaid oaths and repeated and ſubſcribed the ſaid decla- 
ration in manner aforeſaid, or otherwiſe that he regiſtred 
his name and the eſtate ſo fued for, a verdict ſhall be given 
for the leſſor of the plaintiff in ſuch ejectment, and judg- 
ment ſhall be thereupon had as is uſual upon verdicts in 
ejectments, and the leſſor of the plaintiff {hall have cofis 
of ſuit as is uſual when judgment in ejectment is recover- 
ed by or given for the leflor of the plaintiff; and by ſuch 
judgment two third parts of the lands ſo recoverey ſhall be 
veſted in the king, aud the other third part in the perlen 
who ſhall be leſſor of the plaintiff in the ſaid ejectment- 
J. 1. | | 


4 But 
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But in caſe ſuch perſon ſo making default or commit- 


"ting any fraud in regiſtring as aforeſaid, after ſuch default 


or fraud committed, and before he be convicted or a 
ejectment or ſuit brought for ſuch forfeited lands, ſhall 
bona fide for a juſt and valuable confideration convey 
over grant leaſe or incumber any ſuch lands omitted or 
fraudulently regiſtred as aforeſaid; the perſon ſo purchaſ- 
ing or having ſuch grant leaſe or incumbrance, not 
knowing at the time of ſuch purchaſe or incumbrance 
made the ſaid offender to be a perſon within the deſcrip- 
tion of this act, ſball not be prejudiced hereby, but in 
ſuch caſe the offender ſhall forfeit the value of the in- 
heritance to be diſtributed and recovered in manner 
aforeſaid. /. 3. 

Alſo this ſhall not extend to compel any perſon to re- 
giſter or procure to be regiſtred any lands, until he or 
ſome other perſon as truſtee for him hath been actually 
ſeiſed, and have notice thereof, or poſſeſſed, or in the 
receipt of the rents or profits of the ſame for ſix months, 


And this ſhall not extend to compel any perſon to re- 
giſter any lands, whereof he ſhall be only farmer or 
tenant at rack rent, or only ihall hold by Jeaſe where- 
upon two thirds of the full yearly yalue or more ſhall be 
reſerved, /. 5. 

Allo this ſhall not extend to defeat or prejudice any 
proteſtant, or other creditor, who bona fide ſhall have 
any charge or incumbrance upon any real eſtate hereby 
directed to be regiſtred; but then in caſe of ſuch charge 
or incumbrance, the perſon ſo making default or commit- 
ting any fraud in regiſtring as aforeſaid, ſhall forfeit the 
value of ſuch charge and incumbrante, one third to 
him who ſhall by virtue of this act ſue for and re- 
cover the lands ſo forfeited ſubject to ſuch charge and 
incumbrance or any part thereof in proportion to the 
Th lo by him recovered, and two thirds to the king. 
6. | 

2. And by the 3 C. c. 18. No action for any penalty 
or forfeiture on this or the former act, for wilfully neg- 
lecting or refuling to regiſter or for committing fraud in 
luch regiſtry, ſhall be commenced after two years after 
e oftence committed. /. 2. 

And where any manors demeſue or other lands or en- 
ure farms do lie in more counties than one, the regiſtring 
thereof, in the county only where the manor houſe or the 
bouſe to the ſaid farm or lands do lie, and not in ſeveral 

tel counties, 
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manors meſſuages or lands, or of any intereſt therein, by 


_ Popery. 


counties, taking notice thereof in the ſaid regiſtry, thy 
the ſame do extend to ſuch other county, ſhall he 
a ſufficient regiſtring of ſuch entire manors farms or Jan, 


And no ſale for a full and valuable conſideration of any 


any perſon being reputed owner or in the poſſeſſion ot 
receipt of the rents and profits thereof, made to and for 
any proteſtant purchaſer, and merely and only for the 
benefit of proteſtants ſhall be avoided or impeached hy 
reaſon of any of the diſabilities or incapacities in the 11 
& 12 V. c. 4. or 1 J. c. 4. or other acts contained, 


and incurred by any perſon joining in ſuch ſale, or by I 


any other perſon from or thro' whom the title or any in- 
tereſt therein ſhall be derived; unleſs before ſuch ale, 
the perſon intitled to take advantage of ſuch diſability or 
incapacity ſhall have recovered the ſaid manors meſluage; 
or lands, or give notice of his claim and title to fuch pur- 
chaſer; or, before the contract for ſuch ſale, ſhall have 
claimed the ſaid manors meſſuages or lands, by reaſon d 
ſuch difability or incapacity, and have entred ſuch clam 
in open court at the general ſeſſions of the peace where the 
ſame do lie, and bona fide and with due diligence purſued 
his remedy in a proper courſe of juſtice for the recovery 
thereof, /. 4. 


AXXINX, Papiſis io pay double taxes. 


By the yearly land tax acts, papiſts and reputed pt- 
piſts, being of eighteen years of age, who ſhall not have 
taken the oaths of allegiance and ſupremacy, ſhall pz 


double land tax. 
- 


XL. Lands given to ſuperſtitious uſes. 


By the 1 G. ft. 2. c. 50. All manors lands tenement 
rents tithes penſions portions annuities and all other he- 
recitaments whatſoever, and all mortgages ſecurities ſums 
of money goods chattels and eſtates, which have been 
given granted deviſed bequeathed or ſettled upon truſt, ct 
to the intent that the ſame or the profits or proceed thete- 
of ihall be applied to any abbey priory convent nunnes 


college of jeſuits ſeminary or ſchool for the education 0 


youth in the Romiſh religion in Great Britain or elſe· 
: Whele, 


Popery. 


where, or to any other popiſh or ſuperſtitious uſes, 
———- ſhall be forfeited to the king for the uſe of the 
publick. 7. 24 ; | * , 


XI. Preſentment of papiſts to the courts ſpiritual 


and temporal, 


1 Can. 110. If the churchwardens or queſtmen or aſ- 
(ants ſhall know any man within their pariſh or elſe- 
where, that is a fautor of any uſurped or foreign power 
by the laws of this realm juſtly rejected and taken away, 
or a defender of popiſh and erroneous doctrines; they 
ſhall detect and preſent the ſame to the biſhop of the dio- 
ceſe or ordinary of the place to be cenſured' and puniſhed 
according to ſuch eccleſiaſtical laws as are preſcribed in 
that behalf. beth nt 64g ” SEAN 

2. Can. 114. Every parſon vicar'or curate ſhall care- 
fully inform themſelves every year, how many popiſh 
recuſants men women and children above the age of thir- 
teen years, and how many being popiſhly given (who 
tho' they come to the church, yet do refuſe to receive 
the communion) are inhabitants or make their ahode ei- 
ther as ſojourners or common gueſts in any of their ſeve— 
ral pariſhes, and ſhall fet down their true names in writ- 
ing (if they can learn them) or otherwiſe ſuch names 
as for the time they carry, diſtinguiſhing the abſolute 
recuſants from half recuſants; and the ſame fo far as the 
know or believe, ſo diſtinguiſhed and ſet down under 
their hands, ſhall truly preſent to their ordinaries, un- 
der pain of ſuſpenſion, before the feaſt of St. John Bap- 
tit, And all ſuch ordinaries chancellors commiſſaries 
archdeacons officials and all other eccleſiaſtical officers to 
whom the ſaid preſentments {hall be exhibited, ſhall 
likewiſe within one month. after the receipt of the ſame, 
under pain of ſuſpenſion by the biſhop from_the execu- 
tion of their offices for the ſpace of half a year (as often 
3s they ſhall offend therein), deliver them or cauſe to be 
delivered to the biſhop reſpectively; who ſhall alſo exhibit 
them to the archbiſhop within ſix weeks; and the arch- 
biſhop to his majeity within other ſix weeks after he hath 
received the ſaid preſentments. YRS: 

3. And by the ſtatute of the 3 J. c. 4. The church- 
wardens and conſtables of every town pariſh or chapel, 
or one of them, or if there be none ſuch, then the chief 
conſtable of the hundred where ſuch town pariſh or cha- 
el all be, as well in places exempt as not exempt, 


all 
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ſhall once a year preſent the monthly abſence from chureh 


of all popiſh recuſapts ; and ſhall preſent the names 9 
their children being of the age of nine years and upward, 
abiding with their parents, and as near as they can the 
age of every of the ſaid children; as all the names of the 
ſervants of ſuch recuſants ; at the general quarter 


ſeſſions. /. 4. 


Which preſentments ſhall be recorded by the clerk of 
the peace, or town clerk without fee. And in default 
of ſuch preſentment to be made, the churchwardens con. 
ſtables or high conſtables ſhall forfeit 20s; and in default 
of ſuch recording, the clerk of the peace or town clerk 
ſhall forfeit 40s: To be recovered in the king's bench, 
aſſizes, or ſeſſions, /. 5, 36. 

And upon every preſentment of ſuch monthly abſence, 
whereupon the party ſhall after be indicted and convicted 
(not being for the ſame abſence before preſented) the 
churchwardens conſtables or high conſtables making ſuch 
preſentment, ſhal! have a reward of 40s, to be levied out 
of the recuſant's goods and eſtate in ſuch manner and 
form as the juſtices ſhall by their warrant then and theie 
order and appoint. /. 6. 


3 Information againſt papiſts not reſtrained ii 


the proper county. 


The act of the 21 F. c. 4. for laying informations in 


the proper county, ſhall not extend to any information 


ſuit or action grounded upon any law or ſtatute made 
againſt popiſh recuſants, or againſt thoſe that ſhall not 
frequent the church and hear divine ſervice ; but ſuch of- 
fence may be laid or alledged to be in any county at the 
pleaſure of the informer, any thing in the ſaid act to the 


contrary notwithſtanding. /. 5. 


XLII. Peers how to be tried in caſes of recuſany. 
It is generally provided in the ſeveral acts, that pee! 


in caſes of recuſancy ſhall be tried by their peers. 


ALI. Papiſts conforming. 


1. By the 1 J. c. 4. If any recuſant ſhall ſubmit ot 
reform himſelf and become obedient to the laws of ths 


church, and repair to church, and continue there — 
| the 


t of 
the 


ing 


the 


Poperp. 


the time of divine ſervice and ſermons; he ſhall be diſ- 
charged. / 2. | 

2. By the 3 J. c. 4. Every popiſh recuſant convict, 
who ſhall conform himſelf and repair to church, ſhall 
within the firit year after he thall ſo conform himſelf, 
and after the ſaid firſt year ſhall once in every year fol- 
lowing at the leaſt, receive the ſacrament of the Lord's 
ſupper, in the chureh of the pariſh where he ſhall moſt 
uſually abide. /. 2. . 

And if there be no ſuch pariſh church, then in the 
church next adjoining : on pain that for ſuch not receiv- 
ing he ſhall forfeit for the firſt year 201, for the ſecond 
year 40 l, and for every year after 60], until he ſhall have 
received the ſacrament, as aforeſamd: And if after he ſhall 
have received the ſacrament, he ſhall eftſoons at any time 
offend in not receiving the ſame by the ſpace of one year, 
he ſhall for every ſuch offence forfeit Ci. The one half 
of all which forfeitures hall be to the king, and the 
other half to him that will ſue in any court of record at 
Weſtminſter, or at ihe aii:zes, or general quarter ſeſſions. 
þ 3: | 
3. And by the 11 C. 2. c. 17. Every perſon being re- 
puted owner or in poſſeſſion or receipt of the rents and 
profits of any manors meſſuages or lands, or of any inte- 
reſt therein, who having been or reputed to be a papiſt or 
educated in the popiſh religion, ſhall conform to and pro- 
fels the proteſtant religion, and ſhall take the oaths of 
allegiance ſupremacy and abjuration and repeat and ſub- 
ſcribe the declaration of the 30 C. 2. in the court of 
chancery, king's bench, or quarter ſeſſions of the county 
where he ſhall reſide (all which ſhall be recorded in one 
of his majeſty's courts of record at Weſtminſter or ſuch 
quarter ſeſſions as aforeſaid); and every perion being a 
proteſtant, claiming under ſuch perſon ſo conforming, or 
his own benefit or for the benefit of any other proteſtant 
and not for the benefit of any papiſt, {hall hold 
polleſs and enjoy all ſuch manors meſſuages and lands diſ- 
charged from all diſabilities and incapacities incurred by 
ſuch perſon ſo reputed owner or in poſleflion or receipt of 


| the rents and profits as aforeſaid, or by any other perſon 
by from or thro' whom the title to ſuch manors meſſuages 


or lands or any intereſt therein ſhall be derived, for ſuch 
eſtate or intereſt as he would have had if no ſuch diſability 
or incapacity had been incurred,; unleſs the perſon intitled 
to take advantage of ſuch diſability incapacity or defect 
of title ſhall bona fide recover ſuch manors meſluages or 
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Popery. 


lands, by judgment or decree in ſome action or ſuit to 
be commenced ſix kalendar months before the makin 
of ſuch .record, and to be proſecuted with due diligence, 


9 7 

But this ſhall not prejudice the right of any perſon 
intitled to take advantage of ſuch diſability or incapa. 
city, who ſhall have, precedent to the making of ſuch 
record, been in quiet poſſeſſion of any ſuch manors mel. 
ſuages or lands by the ſpace of two kalendar months, 
2. 
/ And if any ſuch perſon ſo conforming ſhall afterwards 
return to or again profeſs the popiſh religion, he ſhall for 
ever afterwards be diſabled and incapable of having any 
benefit of this act, and-ſhall from thenceforth be liable 
to the ſame diſabilities incapacities and forfeitures as if 
he had not taken the ſaid oaths and ſubſcribed the decla- 
ration. 

Alſo, this ſhall not extend to prejudice the right of any 
- perſon intitled to any remainder or reverſion in any ſuch 

manors meſſuages or lands, in caſe he ſhall varſuDhi 
right by ſome action or ſuit to be commenced within 
twelve kalendar months next after the precedent eſtate 
on which ſuch remainder or reverſion depends and is 
expectant fhall be determined, and ſhall proſecute ſuch 
action or ſuit with due diligence, / 4. 

In the year 1714, the convocation drew up a form of 
receiving converts from popery : which is printed in Mid. 
Conc. V. 4. p. 660. 


XIV. Saving of the ecclęſiaſtical juriſdiction. 


It is generally provided by the ſeveral principal fta- 
tutes above rehearſed, that nothing therein ſhall take 
away or abridge the authority or juriſdiction of ecclelia- 
tical cenſures; but the archbifhops, biſhops, and other 
eccleſiaſtical judges may proceed as before the making 
thereof. | 


NorTs#, By the 11 & 12 V. c. 4. further penalties were 
enacted againſt papiſts, which were as follows: (1) It 
any perſon ſhall. apprehend any popiſh biſhop, prieſt, ot 
jeiuit, and proſecute him, till he be convicted of ſaying 
mats, or exerciſing any other part of the office or function 
of a popiſh biſhop or prieſt ; he ſhall receive from the 
ſheriff 100] reward. (2) If any popiſh biſhop, prieſt, ot 
jeſuit, ſhall ſay maſs, or exerciſe any other part go 

2 0 


Popery. 


office or function of a popiſh biſhop or prieſt (except in 
foreign miniſters houſes); or if any papiſt, or perſon 
making profeſſion of the popiſh religion, ſhall keep ſchool, 
or take upon himſelf the education or government or 
boarding of youth; he ſhall be adjudged to perpetual im- 
priſonment. (3) If any perſon educated in the popiſh 
religion, or profeſſing the ſame, thall not within fix 
months after ke ſhall be 18 years of age, take the oaths 
of Allegiance and ſupremacy, and ſubſcribe the declara- 
tion ot the 30 C. 2. in the chancery, king's bench, or 
quarter ſeſſions; he {hall (in reſpect of himſelf, but not 
of his heirs) be incapable to inherit or take any lands, 
by deſcent, deviſe, or limitation: but the next of kin, 
being a proteſtant, ſhall have the ſame. (4) Every pa- 
piſt, or perſon making profeſſion of the popiſh religion, 
ſhall be diſabled to purchaſe any lands, or profits out of 
the ſame, in his own name, or in the name of any other 
to his uſe, or in truſt for him; but the ſame ſhall be 
void, — But by the 18 G. 3. c. 60. All cheſe clauſes 
are repealed ; provided, that nothing in this ſame act of 
18G. 3. ſhall extend to any perſon but ſuch who {hall 
within fix kalendar months after paſſing of the act, or of 
accruing of his title, being of the age of 21 years, or 
being of unſound mind, or in priſon, or beyond the ſeas, 
then within fix months after ſuch diſability removed, take 
and ſubſcribe an oath in the words following : 

I A. B. do fincerely promiſe and ſwear, That 7 will be 
faithful and bear true allegiance to his majeſty king George the 
third, and him will defend, to the utnioſi of my power, againfl 
all conſpiracies and attempts whatever that ſhall be made again 
his perſon, crown, or dignity. And I will do my utmoſt en- 
wavour to diſcloſe and make known to his majeſty, his heirs and 
ſucceſſprs, all treaſons and traiterous conſpiracies which may be 
formed againſi him or them. And J do faithfully promiſe to 
maintain, ſupport, and defend, to the utmoſt of my power, the 
ſucceſſion of the crown in his majeſty's family, againſt any per- 
ſon or perſons whatſoever ; hereby utterly renouncing and ab- 
juring any obedience or allegiance unte the perſon taking upen 
bimjelf the flile and title of Prince of Wales, in the life 
time of his father, and who, ſince his death, is ſaid to have 
aſumed the Nile and title of king of Great Britain, by the 
name of Charles the third, and to any other perſon clatming or 
pretending a right to the crown of theſe realms. And I da 
ſwear, that I dn rejectb and deteſi, as an unchriſtian and i m- 
prus paſition, T hat it is lawful to murder or deſtroy any perſon 
or perſons whatſoever, for or under pretence. of their being he- 
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reticks ; and alſo that unchriſtian and impious principle, Tha 
no faith is be kept with hereticks. I further declare, that it 
is no article of my faith, and that I do renounce, reje#t and 
abjure, the opinion, That princes excommunicated by the pope 
and council, or by any authority of the ſee of Rome, or by any 
anthority whatſoe" er, ma be depoſed or murdered by their 1 
jells, or any perſon whatſoever. And J do declare, that I 
not believe that the pope of Rome, or any other foreign prin, 
prelate, ſlate, or potentate, hath, or ought to have, any ten- 
poral or civil juriſdiction, power, ſuperiority, or pre-eminenct, 
direciſy or indiretly. within this realm. And I do ſolemnh, 
in the preſence of God, profeſs, teſtify, and declare, That l 
do make this declaration, and every part thereof, in the plain 
and ordinary ſenſe of the wards of this oath; without en 
evaſion, equivocation, or mental reſervation whatever, and 
without any diſpenſation already granted by the pope, or any au- 
thoriiy of the ſee of Rome, or any perſon whatever ; and with- 
out thinking that I am or can be acquitted before God or man, 
or abſolved of this declaration, or any part thereof, although 
the pope, or any other perſons or authority whatſoever, | ſal | 
diſpenſe with or annul the ſame, or declare t hat it was null er 
ved. 

Which oath ſhall be competent to the courts at . 
minſter or any genera] or quarter ſeſſions to adminiſter: 
Of which a regiſter ſhall be kept in like manner as for 


the oaths required from perſons qualifying for offices, 


And provided alſo, that nothing herein ſhall extend to 
any popiſh biſhop, prieſt, jeſuir, or ſchoolmaſter, who 
ſhall not have taken and ſubſcribed the above oath, betore 
he ſhall have been apprehended, or any proſecution com- 
menced againſt him. 


Portion of tithes. 


See Tithes. 


Præmonſtratenſes. See Monaſterics. 
Præmunire. See Courts. 
Præſtation. See Penſion. 


Preaching. See Public Mozſhip. 
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Pꝛebendary. 


HE law concerning prebendaries, canons, and 
oer members of the chapter in cathedral and 
col.egiate churches, falleth in under the title Deans and 


Chi £09, 


Merogattve tourt. 
Th prerogative court of the archbiſhop, is that 


court wh-t©n all teſtaments are proved, and all 
:dminiftrations Ar2nted, where the party dying within 
the province hath buna notabilia in ſome other dioceſe 
than where he dicth; and is ſo called from the archbi- 
ſhop's having a prerogative throughout his whole province 
for the ſaid purpoles. 4 7 335 
From this court the appeal lieth to the king in chan- 
eh 


Pꝛeſentation. 


RESENTATION, or collation, to a living, 
is treated of under the title 1Bencfice 
Preſentation to popiſh livings, is treated of under the 


title Popery. 


Prieſt. See DDdinatfon. 

Primate, See Etſhops. 

Prior. See Monaſteries. 
Private chapels. See Chapel. 
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Not bound to 
ſerve in 4 em- 
poral ou. 


Not reſtiainea 
from ferving in a 
temparal oliiices 


tiop. And in cauſes of blood which ſhall extend to 1:0 


Pꝛivileges and reſtraints of the 
clergy. 


1. H E common law, to the intent that ecclefiaftica] 
perſons might the better diſcharge their duty in 
celebration of divine ſervice, and not to be intangled 
with tempors] buſineſs, hath provided that they ſhall nc 
be bound to ſerve in any temporal office. 1 I. 96. 

Aud altho* a man holdeth lands or tenements, by res. 
ſon vingereot he ought to ſerve in a temporal office, yet if 
this man be made in eccle{ {tical perſon within holy or- 
ders, he ought not to be elected to any ſuch office; and 
if he be, he may have the king's writ for his diſcharge, 
2 Inll. 3. 

And this, although it be an office which he may execute 
by deputy: Thus in the caſe of the vicar of Dartford, 
H 12 G. 2. the court granted to him a writ of privilege, 
againſt ſerving the office of expenditor to the commiſſion- 
ers of ſewers; tho” it was inſiſted, that this was an office 
which might be executed by deputy. Str. 1107. 

2. The papiſh foreign canon law forbids ſecular offices 
and employments to perſons in holy orders. So do tix 
joll»wing conſtitutions : ' 

Uthob. No clergy man {hall be an advocate in the ſecu— 
lar court in a cauſe of blood, or in any other cauſe but 
ſuch as are allowed by law. And if any ſhall do other- 
wife, if it be in a cauſe of blood, he {hal} be ipſo facto 
ſuſpended from his office; and if in any other caule, he 
ſhall be puniſhed by his dioceſan according to his difcte- 


or member, we do ſtrictly injoin, that no clergyman pte. 
ſume to be a judge or an zllelior; and he who ſhall act 
contrary hereunto, beſides the ſuſpenſion from his office 


which he ſaall ipſo facto incur, ſhall be otherwiſe punith- 


ed according to the diſcretion of his 1uperior : From 
which ſentence of ſuſpenſion he ſhall by no means be ab- 
ſolved by his dioceſan, until he ſhall have made compe- 
tent ſatisfaction. Athon. 91. 


And, more particularly, by another conſtitution of tit 


ſame legate: Whereas it is unbecoming for clergymen 
employed in heavenly offices, to miniſter in ſecular affairs; 
we think it ſordid and bate, that certain clerks greedily 
purſuing earthly gain and temporal juriſdictions, do re- 

celve 


pꝛivtleges and reſtraints, &c. 


ceive ſecular juriſdiction from laymen, ſo as to be named 


juſtices, amd to become miniſters of juſtice, which they 


cannot adminiſter without injury to the canonical diſpo— 
ſitions and to the clerical order: We deſiring to extir- 
pate this horrid vice, do ſtrictly injoin all rectors of 
churches and perpetual vicars and all others whatſoever 
conſtituted in the order of priefihood, that they receive 
no ſecular juriſdiction from a ſecular perſon, or preſume 
to exerciſe the ſame; and if they do, they ſhall relin- 
quiſh the ſame within the ſpace of two months, and ne- 
yer reſume it; and whoſoever ſhall attempt any thing 
contrary to the premiſſes, ſhall be ipſo fatto ſuſpeuded 
from his office and benehce; and if he ſhall intrude into 
his office or beneſice during ſuch ſuſpenſion, he ſhall not 
eſcape canonical vengeance, which ſhall not be relaxed 
until he ſhall have made ſatisfaction at the diſcretion of 
his dioceſan, and taken an oath that he will not do the like 
again. Saving the privileges of our lord the king in this 
bebalf. Athon. 89. 

Which ſaving (Mr. Johnſon ſays) intirely defeated the 
conſtitution. And in the former conſtitution there is 
alſo a ſaving, for ſuch cauſes as are allowed by law, Johnſ. 
Othob. Athon. 91. 

But if thoſe ſavings had not been expreſſed ; yet it is 
certain that the conſtitutions could not have altered the 
law of the land in this reſpect. And it is well known, 
that the kings of England in all ages have aſſerted 
a right to employ what ſubjects they pleaſed, of the 
clerzy as well as laity, in any poſt of civil government; 
and in fact, very many clergymen have been chancellors, 
treaſurers, and even chief juſtices of the King's bench, 


and conſequently muſt have ſate judges in caſes of life and 


death, 
And by the ſtatute of Articuli cleri, 9 Ed. 2. ft. 1. 
c. 8. It is complained as followeth : The barons of the king's 
exchequer claiming by their privilege, that they ought to make 
anſwer to na complainant gut of the ſame place, extend the 
ſame privilege unto clerks abiding there, called to orders or unto 
reſidence, and inhibit ordinaries that by no means, or for any 
cauje, ſo long as they be in the exchequer, or in the king's ſer- 
vice, they ſhall not call them to judgment, Unto which it is 
anſwered : It pleaſeth our lord the king, that ſuch clerks as 
attend in his ſervice, if they offend, ſhall be correfted by their 
erdinaries, like as other; but fo long as they are occupied about 
the exchequer, they ſhall mt be bound to keep reſidence in their 
churches, This is added of new by the council : The king 2 
N 4 i 
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Not bound to 
ſerve in war. 


Not bound to 
appear at the 
tourn or set. 


Pꝛivileges and reſtraints 


his anceſtors, ſince time out of mind have uſed, that clerks which 
are employed in his ſervice, during ſuch time as they art in 


ſervice, ſhall not be cempelled to keep reſidence in thetr benefices ; 


and ſuch things as be thought neceſſary for the king and commun 
wealth, ought not to be ſaid to be prejudicial to the atberty of the 
church. 


So long as they are occupied about the exchequer} And the 
court of exchequer may graut a prohi9.cioz to the ording- 
TY, for any that oughit to have the privilege of the exche. 


quer, wher: the court may give the party remedy, or 


where a ſuic dependeth in the court of exchequer for the 


ſame cauſe; or where the king's ſefvice, wich is the 
cauſe of the privilege, is hindced by the ſuit before the 
ordinary: as for non-rehdence, during the time that he 
gave his neceilary attendance in the exchequer for the 
king's ſervice. 2 ft. 624. 


Added of new by the Fing's council] That is, by the com- 
mon council of the realm, as it is termed in original writs, 
and in other legal records, and ſo it is taken in other acts 
of parliament, and in the preamble to theſe ſame Articuli 
cleri. 2 Inft. 624. | 


That clerks which are employed in bis ſervice] This branch 
is general, and not limited (as the former is) to the pii- 
vilege of the exchequer; but extendeth to any other ter- 
vice of the king for the commonweal h: ws if he be em- 
ployed as an ambzaflador into any foreign nation, or the 
like ſervice for the king, which is (as it is here ſaid) for the 
commonwealth, which ever muſt be preferred before ths 
private. 2 14ſt. 624. 

3. Eccleſiaſtical perſons have this privilege, that they 
ought not in perſon to ſerve in war. 2 Luft. 3. 

4. By the ſtatute of 52 H. 3. c. 10. For the tourns of 
ſheriſfs, it is provided, that archbiſhops, biſhops, nor any re- 
ligtious men, or women, ſhall not need to come thither, except 


their appearance be ſpecially required thereat for ſome other 
cauſe. 


The tourns of ſherif5] Nor conſequently are they bound 
to appear at the leet, or view of frankpledge. 2 ft. 4. 


Nor any religious men] Men of religion, in the proper 
ſenſe, are taken for thoſe that are regulars, as being 
profeſſed in ſome of the religious orders, as abbots, 
priors, and the like; but ecclcfiaſtical perſons that are 
{cculars, that is, who do not live under the rules ei 

: any 


ok the clergy. 


any of the religious orders, as biſhops, deans, archdeacons, 
prebends, partons, vicars, and ſuch like, are alſo within 
this act. 2 l. 121. 


Shall not nee to come thither | That is, they are not 
com el able ted, but left to their own liberty. And 
if any man be zi ed ein anv thing contrary to the pur- 
view of this ſtatute, he ihail ave an action grounded upon 
the ſtatute, for his remed, and relief therein. 2 l. 121, 
122 


Except therr A Par ance he fpeciully required thereat for 
ſeme ather case] As ts be a wiinels, or the like. 2 I. 
121. ; — 


5. By the 55 Ed. 3. c. 5. Ir is enacted as follows : 
Becauje that comple:nt is made by the cicrgy, that as well 
divers prie/ts, be-ring the ſucrameut to fic people, and their 
clerks with them, as divers other perfons of holy church, 
whilſt they attend to Hine ſervices in churches, church-yards, 
and other places dedicate to God, be ſundry times taken and 
arrefled by authority royal, and commandment of other tempo- 
ral lords, in offence of God, and of the liberties of hah 
church, and in diſturbance of divine ſervices aforeſaid ; the 
ling granteth and defendeth, upon grievous forfeiture, that 
none da the ſame from henceforth : ſo that colluſion or feigned 
cauſe de not found in any of the ſaid perſons of holy church in 
115 be Half. | * - | \ 

And by the 1 R. 2. c. 15. It is thus further enacted: 
Becauſe that prelates d complain themſelves, that as well be- 
neficed people of holy church, as other be arreſted and drawn 
out as well of cathedral churches, as of other churches and their 
ehurch yards, and ſometimes whilſt they be intended ta divine 
ſervices, and alſo in other places, although they be bearing the 
body of our Lord Jeſus Chriſt to fick perſons, and fo arreſted 
ond drawn out, be bound and brought to priſon, againſt the 
twerty of Holy church; it is ordained, that if any miniſler of 
the king er ether, do arreſt any perſon of holy church by ſuch 
manner, and thereof be duty convitt, he ſhall have impriſon- 
ment, and then be ranſomed at the king's will, and make gree 
t the parties fo arreſied: provided, that the ſaid people of boly 
church ſhall not hold them within the churches or ſanctuaries by 
fraud or colluſion in any manner. 


And their clerks with them] By this it appears, that the 
clerk who is aſſiſtant may have this privilege, Degge p. 1. 
„ IJ, 
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Ipilſt they attend to divine ſervices] It hath been adjadg- 
ed upon this, that in going, continuing, and returning, te 
celebrate divine ſervice, the prieſt ought not to be arreſt. 
ed, nor any who aid him in it. 12 Co. 100. 


By authority royal] But this extendeth only to caſes be- 
twixt party and party, and not to cafes wherein the pub. 
lick peace is concerned, which are between the king and 
the party; and therefore a perſon may be a*prehended 
going to or returning from divine ſervice, by a warrant 
from a juſtice of the peace, it being for a breach ot the 
peace, and for the king; and ſo in like caſes. Wai. cb. 


wh in the caſe of Pit and Webley, E. 11 J. Pit had 
2 war rant from a juſtice of the peace, and ſerved it upon 
[Yeblcy, as he was coming from church from {ermon, 
upon a week day, Whereupon J/ebley libelled againſt 
him in the ſpiritual court; and Pit moved for a prohi- 
bition, and framed the ſuggeſtion upon theſe ſtatuter, 
which prohibit arreſts in time of divine ſervice, and in 
going and returning to and from the church. But it was 
jaid that thoſe ſtatutes are where the matters are betwixt 
one common perſon and another, but not where it con- 
cerns the king and a common perſon, as here it did, this 
arreſt being made at the king's ſuir, And to this opinion 
the court ſeemed to incline, and that there was juſt cauſe 
for a prohibition. But further day being given, the par- 


ties in the mean while agreed. Cre. Ja. 321. 


Againſt the liberties of holy church) By which it appears, 
that theſe ſtatutes are but an affirmance of the, common 
Jaw, and in maintenance of the liberties of holy church, 
12 Co. 120. | | 


And thereof be duly convia] The party grieved may hate 
an action upon the ſtatute: for when any thing is prohi— 
bited by an act, altho' the act doth not give an action, jet 
action lieth upon it. 12 Co. 100. 

And if an arreſt be made contrary to theſe ſtatutes, and 
the perſon arreſting doth preſestly diſcharge the perſon 
arreſted upon pretence of ignorance, or the like; this 
will not excuſe the contempt in making the arreſt. VV 
ch. 34. 

3 if ſuch undue arreſt be made, the arreſt 1s 
good; ſo that if a reſcous be made, and thereby any per- 
ſon killed, the killing is murder, Waiſ. ch. 34. 

: | | : = And 
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And Dr Watſon ſays, he that doth offend againſt the 
aforeſaid ſtatutes, may not only be fined in the temporal 
court, but alſo may be excommunicated by the eccleſiaſti- 
cal judge, and condemned in colts. Matſ. ch. 34. 
6. By the ſtatute 13 Ed. 1. ,. 4. it is thus enacted: Laying volent 
Far laying violent hands on a clerk, it hath been granted, that 3 * 
it hall be tried in a ſpiritual court, when money is not demand- ; 
ed, but a thing done for puniſhment of ſin. And hereof the 
| ſpiritual judge ſhall have power to take knowledge notwith» 
ſtanding the king's prohibition. | | 
And by theg Ed. 2. c. 3. If any lay violent hands on a 
| clerk, amends for the peace broken ſhall be before the king, and 
for the excommunication before a prelate, that penance corporal 


| may be injoined ; which if the offender will redeem of his own 
geod will, by giving money to the prelate, or to the patty griev- 
ed, it ſhall be required before the prelate, and the king's pro- 
hibition ſhall not lie. 


Lay wiolent hands] A prohibition having been granted, 


h where a clerk libelled againſt another in the ſpiritual court, 
F for that he beat him, or at Jeaſtwiſe aſſaulted him with a 
a bill, and would have ſtricken him, and called him gooſe, 
* and woodcock, and many ſuch words; the court held, 
18 that the prohibition did well lie: for altho' for the laying 
n violent hands on a clerk, the ſuit ought to be in the ſpiri- 
ſe tual court, yet for an aſſault only, the ſuit ought to be at 
. the common law. Cre. EI. 753. 
So alſo where a prohibition was granted to ſtay proceſs 

in the ſpiritual court, againſt one who ſecing an aſſault 
* made upon his ſervant by a clerk, came in aid of his ſer- 
on vant, and laid his hands peaceably upon the clerk; Gawdy 
up chief juſtice held, that this caſe was out of theſe ſtatutes, 

becauſe the party had good cauſe to beat the clerk : and 
10 the prohibition ſtood. Cro. El. 65 5. 
Ta So alſo, if a clergyman be arreſted by proceſs of 
jet law, he cannot for this ſue in the eccleſiaſtical court. 

2 Infl. 492. 
e The amends for the peace broken ſhall be before the king] If 
4 the clerk ſue in court chriſtian for damages for the bat- 
1 


tery, he is in caſe of præmunire; for in that caſe the ec- 
at). cleſiaſt ical judge ought to proceed ex officio, only to cor- 
rect the ſin. 2 Inſt. 492. 1 | : 

And tho? he do not directly ſue for ſuch damages there; 
Yet, it a man is excommunicate for laying violent hands 
on a clerk, and the ſpiritual court deny abſolution till 
amends be made to the party for the battery; a prohi- 
bition will be granted, Gif. 9. 1 

| »d 
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And for the excommunication before a prelate] This is the 


known puniſhment aſſigned to that crime by the canon 


« law; to which the practice of the church of England 
hath been conformable, both before and ſince the refor. 
mation. Gidj. 9. 


It ſhall be required before the prelate, and the king's prohi. 
bition fhall not ne) Gr, in cafe the money for redeeming of 
penance is ſucd for in the ſpiritual court, and a prohibi- 
ton is granted by the temporal; then a wr't of conſulta- 
tion is provided for rei-ci of the party. Gb}. q. 

Shall have the 7. He that is within orders hath a privilege, that albeit 

benefit of chers; he have nad the privilege of his ci-rgy for a felony, he 

moie than once. : a 5 
may have his clergy atterwards again, and ſo cannot a 
layman: And he that is within orders, aad hath his © -r- 
gy allowed, ihall not be branded in the hand And tneſe 
privileges are given by act of parliament. 2 1ſt. 637. 
2 H. H. 389. 

And ltho' a clergyman in orders ſh::!! not be burnt in 
the hand, vet aiter his diſcharge given hy the court, he 
{ha!! have the fame privilege, as if he had been burnt in 
the hand ; and thersſere mall not be drawn in queſtion in 
the eccleſiaſtical court, © deprive him, or inflict any ec- 
clehaſtical cenſure upon him. 2 H. H. 38 . 

Fxemptc.! ſom 3. ouch as be within orders of the miniſtry, or clergy, 
int an zurles. cannot be empanelled as jurors. Lamb. Juſt. 396. 
3 9. It ſeems to be agreed, that a perſon in holy orders 
apprebcr. cannot be an approver; becauſe it is a rule, that no member 
ol the ciergy can ſue any appeal whatſoever, in a matter 
or cauſe of death. 2 Faw. 205. 
May connrer- 10. A clergyman being an appellant, the defendant 
viead Te waging cannot wage his battcl; but the clerk being appellant 
Gi battel. * 
may counterplead the wager of battel ; and compel the 
appellec to put himſelf upon his country. 2 Haw. 427. 
Sh ll not be 11. By the 9 H. 3. c. 14. No man of the church fhall be 
amerced after  amerced after the quantity of his ſpiritual 2 but after his 


— 


the quantity of 


Pi tyiricual lay tenement and after the quantity of his offence. 
þcneticcs 


Amerced) Here appeareth a privilege of the church, that 
if an eccleſiaſtical perſon be amerced (tho' amerciaments 
belong to the king) yet he ſhall not be amerced in reſpect 
of his eccleſiaſtical promotion or benefice, but in reſpect 
of his lay fee, and according to the quantity of his fault; 


which is to be affcered. 2 Ju. 29. 


Benefice] Benefice is a large word, and is taken for any 
eccleſiaſtical promotion, or ſpiritual living whatſoever. 


2 Inſt, 29. | 
Lay- 


a a. RW WS on he - a. 
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Lay-tenement] And if a ſpiritual perſon be amerced 
above the quantity of his lay-tepement, he ſhall have a 
writ to protiibit the levying of it. Gibſ 13. 

12. By the 1 Ed. 3. ft. 2. c. 10. 
biſhops, abbots, priors, abbeſj's, and prioreſſes have been ſore 
grieved by the regueſis of the king and his progeniters, which 
have defired them by great threats. for their clerks and other 
ervants, ſor great penſions, prebends, churches, and corrodies, 
ſo that they could nothing give nor do to ſuch as had done them 
ſervice, nor to their friends, to theiq great charge and damage; 
the king granteth, that from ewe t he will us more ſuch 
things deſire, but where he ought, 


But where he ought] For, of common right, the king, 
as founder gf archbiſhopricks, biſtupricks, and many re- 
ligious houſes, had a corrody, or a penſion, in the ſeveral 
foundations; a corrody, for his vadelets, who attend 
him; and a penſion, for a chaplain, ſuch as he ſhould 
ſpecially recommend, till the reſpective poſſeſſor ſhould 
promote him to a competent benefice. Gib/. 16. 

If any eccleſiaſtical perſon ſhall be in fear or doubt, 
that his goods or chattels or beaſts, or the goods of his 
farmer, ſhould be taken by the miniſters of the king, for 
the buſineſs of the king, he may purchaſe a protection. 
2 Infl. 4. 

No demean or proper cart for the neceſſary uſe of any 
eceleſiattical perſon, ought to be taken for the king's car- 
riage ; but they are exempted by the ancient law of Eng- 
land from any ſuch carriage: and this was an ancient pri- 
vilege belonging to holy church. 2 Just. 35. 

But there is no ſpecial exemption in the \early mutiny 
acts, for clergymen, in reſpect of the ſoldiers carriages. 

13. If a perſon be bound ina recognizance in the chan- 
cery or other court, and he pay not the ſum at the day; 
by the common law, if the perſon had nothing but eccle- 
ſiaſtical goods, the recognizee could not have had a le- 
vari facias to the ſheriff to levy the ſame of theſe goods, 
but the writ ought to be directed to the biſhop of 
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king. 


The ſherift can- 
nut levy of his 
ecclehhaſtical 


goods. 


the dioceſe to levy the ſame of his eccleſiaſtical 1 


2 Infl. 4. 
In an action brought againſt a perſon, wherein a capias 
lieth (for example, an account) the ſheriff returns that 
he is a clergyman beneficed having no lay fee, in which he 
may be ſummoned ; in this caic the plaintiff cannot have 
a Capias to the ſheriff to take the body of the perſon, but 
be ſhall have a writ to the biſhop, to cauſe the perſon to 


Cone 


I7hereas archbiſhops, How far ſubje& 
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come and appear. But if he had returned, that he is 2 
clergyman having no lay fee, then is a Capi.s to be granted to 
the ſheriff; for that it «appe-red not by the return that he 
had a benefice, ſo as he might be warned by the biſhoy 
his dioceſan; and no man can be exempt rom juſtice, 
2 11 4. | "a 

A. g W. Moſely and Warburton: On a fieri facias 
apainſt Warburten, a fellow of Wincheſter college, the 
ſheriff returned, that he is @ clergyman benefic:d having 10 
lay fee. Hereupon a ficti tacias was iſſued to the bithop, 
to levy the ſame of his eccleſiaſtical goods, The biſhop 
ſent his mandate to the warden and fellows of the college 
to ſequeſter his ſalary. They anſwer that they have not 
power to doit. The biſhop moved the court to know, 
whether he might compel them by eccleſiaſtical cenſures. 
By Holt chief juſtice ; if a prebendary hath a ſole body, 
the biſhop upon a I-var: facias of his eccleſiaſtical goods 
may ſequeſter it ; but if he hath but a body aggregate 
with the dean and chapter, he cannot ſequeſter it, In 
this caſe, the- profits of the fel owſhip are but caſual divi- 
dends, in which before diviſion I- arburton hath no inte- 
reſt, ſo that they do not make an eſtate; and it ſeems in 
this caſe I/arburton is not a clerk beneficed, and the bi- 
ſhop may return that he hath no eccleſiaſtical goods, 
Ld. Ray. 265. 1 Salk. 320. 

14. Articuli cleri, 9 Ed. 2. fl. 1.c. 9. It is complain- 
ed; that the king's officers, as ſheriffs and other, do enter into 
the fees of the church to take diſtreſſes, and ſometimes they take 
the parſon's beajts in the king's highway, where they have no- 
thing but the land belonging to the church. Anſwer : Tie 
king's pleaſure is, that from henceforth ſuch diſtreſſes ſhall nei- 
ther be taken in the king's highway, nor in the fees wherewith 
churches in times paſt have been endowed ; nevertheleſs he bil- 
eth diſtreſſes to be taken in polſeſſions of the church newly pur- 
chaſed by eccliſiaſtical perſons. 


* 


Fees of the church) That is, lands belonging to the 
church. Lind. 268. 


Parſons] Here parſons (refores) be named but for ex- 
ample; for this law extendeth to other eccleſiaſtical per- 
fons. 2 Inſt. 627. 


From henceforth ſuch diſtreſſes foall not be taken] Notwith- 


ſtanding that the king's officers, as ſheriffs and others, 


are mentioned in the complaining part, yet lord Coke ſays 


this law bindeth not the king, when he is party, ro 
debt 


of the clergy. 


gebt or duty due unto him, becauſe the diſtreſs or other 
proceſs for the king is not expreſsly named (in the enact- 
ing part), but diſtreſſes generally: And this appeareth, 
he ſays, by a book caſe (27 AJ. p. 66); a prior brought 
2 bill of treſpaſs againſt the ſheriff, for entering into his 
ſanctuary, that is, within the circuit of the ſcite of his 
priory, and took away his beaſts. The defendant ſaid, 
that he was ſheriff, and that the prior loſt iſſues in the 
court of common pleas, and a writ iſſued to him to levy 
the iſſues, and that he entred into the ſanctuary becauſe he 
could not find a diſtreſs without. Whereupon the plain- 
tiff demurred, and judgment was given againſt the plain- 
tif, Which proveth that the ſheriff in that caſe could 
not have returned, upon the proceſs to him directed, that 
he is a clerk beneficed having no lay fee. 2 Ii. 627. 
Nevertheleſs, the words are, that ſuch diſtreſſes (quod 
diſtrictiones hujuſmod:) ſhall not be taken; which mani— 
feltly refer to the complaint preceding. 


Shall neither be taken] And if they be taken, the party 
aggrieved may have a writ for his relief. G7. 15, 


Haus been endewed] This is to be taken in a large ſenſe ; 
for here the fees that they have by reaſon of their founda- 


tion, or by reaſon of their dotation or endowment, are 
included. 2 Int. 627. 


Endowed] The poſſeſſions of the church are the endow- 
ment of the church, and they are accounted as tenants in 
dower. 2 Infl. 627. 


Poſſeſſions of the church newly purchaſed by eccleſiaſpical 
perſons] Concerning taſks, tenths, and. fifteenths grant- 
ed by parliament to the king, the poſſeſſions of ec- 
cleſiaſtical perſons, which they acquired ſince the 20 
Ed. 1. either by purchaſe or act in law were charge- 
able thereunto : but thoſe which they had at that time 
were not charged therewith. And the reaſon thereof was 
this: The (pope after the example of the high prieſt 
among the Jews, who had of the Levites the tenth part 
of the tithe) claimed by pretext thereof a yearly tenth part 
of the value of all eccleſiaſtical livings. This portion 
or tribute was by ordinance yielded to the pope in 
20 Ed. x, and a valuation then made of the eccleſiaſtical 
livings within this realm, to the end the pope might 
know, and be anſwered of that yearly revenue, ſo as the 
eccleſiaſtical livings, Chargeable with that tenth (which 
was called ſpiritual) to the pope, were not chargeable 

with 
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with the temporal tenths or fiſteenths granted to the kir 
in parliament, left they ſhould be doubly charged: but 
their poſſeſions acquired after that taxation were liable tg 
the temporal tenths or fifteenths, becauſe they were not 
Charged to the other. 2 uff. 627 


Newly purchaſed] In which the temporal lords had x 
right of diſtraining; which right they ought not to loſe, 
by the poſſeſſions coming into the hands of eccleſiaſtical 


. perſons. For where any burden real lieth upon any land 


or place; the thing itſelf paſſech with its burden. Lindy, 
268. 


Purchaſed) Fither to their own uſe, or to the uſe of the 
church. Lindw. 268. 

15. If any eccleſiaſtical perſon knowledge a ſtatute 
merchant or ſtatute ſtaple, or a recognizance in the nature 
of a ſtatute ſtaple ; his body ſhall not be taken by force 
of any proceſs thereupon. 2 1ſt. 4. 

16. Amoneſt the Saxons, the lands of the clergy were 
charged to caſtles, bridges, and expeditiuns. - Male“ 
State of the Ch. 2. 

But after the introduction of the Romiſh canon law, 
they obtained exemptions. | 

And lord Coke ſays, that eccleſiaſtical perſons ought 
to be quit and diſcharged of tolls and cuſtoms, avirage, 
pontage, paviage, and the like, for their eccleſiaſtical 
goods; and if they be moleſted therefore, they may have 
a writ for their diſcharge. 2 I. 3. 

Which writ they may have out of the chancery made 
of courſe without petition or motion, directed to the par- 
ty that diſtrains or diſturbs them for any of theſe things, 
commanding them to deſiſt; and if ſuch writ be not 
obeyed, the curſitor of courſe will make out an alias and 


pluries; and if none of theſe will be obeyed, an attach» 


ment to arrcit the party, and detain him till he obey. 
Degge p. 1. c. 11. 

But this and the like is' always to be underſtood, with 
this exception, viz. provided that no act of parliament 
hath ordered otherwiſe. | 

17. Anciently, indeed, it was held, that clergymen 
are not to be burdened ia the general charges with the 
laity of this realm; neither to be troubled or incumbred, 
unleſs they be ſpecially named and expreſsly charged by 
ſome ſtatute. Gad. Rep. 194. 

Thus Dr. Godolphin obſerves, that the ſtatute of ht 


and cry charges the inhabitants and reſiants; but it hath 
never 


of the clergy. 


never been taken, ſays he, that parſons and vicars are in- 
cluded, or ſhall be contributory in robberies. In the ſame 
ſtatute are watchings; yet the clergy thereby are never 
charged. The ſtatute for highways, charges every houſ- 
heller; yet this hath never been taken by uſage to charge 
the clergy. Alſo, the charge of gaols; the act ſays all 
refrants ſhall pay: yet have the clergy never been charged. 
Thus, where the bridge act ſays, all inhabitants {hall be 
aſſeſſed; it muſt mean all ſuch only as are chargeable to 
pontage. Ged. Rep. 194, 5. _ | 

But now the contrary doctrine prevails, that clergy- 
men are liable to all charges by act of parliament, unleſs 
they are ſpecially exempted, 15 

Thus they are, both in reſpect of their tithes and 
glebes, liable to contribute to watch and ward, to the re- 
pair of the highways, and may be rated or taxed by the 
commiſſioners of ſewers; they, as well as laymen, are 
chargeable to the poor maimed ſoldiers or poor priſoners, 
county rates, and ſhall contribute towards ſatisfying for 
a robbery committed within the hundred, and all other 
publick charges impoſed by act of parliament. And this 
hath been reſolved upon debate, as Hale chief juſtice ſaid, 
before all the judges, I'. 27 C. 2. in the caſe of J/ebb and 
Batchelor. Watſ. ch. 40. 3 Keb. 255. 476. 1 Ventr. 
273 2 Lev. 139. 

And particularly, in the caſe of bridges, the ſtatute of 
the 22 H. 8. ſays, the juſtices of the peace ſhall aſſeſs every 
inhabitant towards their repair: by which words every in- 
bitznt lord Coke ſays, all privileges of exemptions or diſ- 
charges whatſoever from contribution (if any were) are 
taken away, altho' the exemption were by act of parlia- 
ment. 2 nfl. 704. | 

And in reſpect of the highways, where the ſtatutes di- 
rect that the pariſhioners of every pariſh ſhall repair, Mr 
Hawkins obſerves thereupon, that perſons in holy orders 
are within the purview of theſe ſtatutes, in reſpect of 
their ſpiritual poſſeſſions, as much as any other perſons 
whatſoever, in reſpect of any other poſſeſſions; tor tie 
words are general, and there is no kind of intimation that 
ny particular perſons ſhall be exempted more than others. 
1 Haw. 204. | 

18. The canonical habit (properly ſpeaking) is that 
which is injoined by the canons of the church. But in 
a matter ſo fluctuating as that of dreſs, it is impoſlible 
to Jay down rules for apparel in one age, which will not 


appear ridiculous in the next. In ſuch caſe, the general 
Vor. III. O rule 
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rule can only be, that clergymen ſhall appear in habit ard 
dreſs ſuch as ſhall comport with gravity and decency, 
without effeminacy or affectation. 

The canons for the habit of clergymen are chiefly theſe 
two that follow: which, for the reaſon above mentioned, 
are now become matters only of curioſity and ſpeculation, 

By a conſtitution of archbiſhop Stratford, in the year 
1343, in the reign of king Edward the third: The out- 
ward habit often ſhews the inward diſpoſition ; and tho' 
the behaviour of the clergy ought to be the inſtruction of 
the laity, yet the prevailing exceſſes of the clergy, as to 
tonſure, garments, and trappings, give abominable ſcan- 
dal to the people; becauſe ſuch as have dignities, par- 
fonages, honourable prebends, and benefices with cure, 
and even men in holy orders, ſcorn the tonſure (which 
is the mark of perfection, and of the heavenly kingdom), 
and diſtinguiſh themſelves with hair hanging down to 
their {Woulders, in an effeminate manner; and apparel 
themſelves like ſoldiers rather than clerks, with an upper 
jump remarkably ſhort, with exceſſive wide or long ſleeves, 
not covering the elbows, but hanging down; their hait 
curled and powdered, and caps with tippets of a wonder- 
ful length ; with long beards ; and rings on their fingers; 
girt with girdles exceeding large and coſtly, having pur- 
ſes enamelled with figures and various ſculptures gilt, 
hanging with knives (like ſwords) in open view; their 
ſhoes chequered with red and green, - exceeding long, and 
variouſly indented ; with croppers to their ſaddles, and 
horns hanging at the necks of their horſes; and cloaks 
furred on the edges, contrary to the canonical ſandctions, 
ſo that there is no diſtinction between clerks and laicks, 
which rendreth them unworthy of the privilege of theit 

order: we therefore, to obviate theſe miſcarriages, a 
well of the maſters and ſcholars within the univerſities 
of our province, as of thoſe without, with the approbi- 
tion of this ſacred council do ordain, that all beneficed 
men, thoſe ſpecially in holy orders, in our province, 
have their toniure as comports with the ſtate af clergy: 
men; and if any of them do exceed by going in 2 It 
markably ſhort and cloſe upper garment, with long ot 
unreaſonably wide fleeves, not covering the elbow, but 
hanging down, with hair unclipped, long beards, with 
rings on their fingers in publick (excepting thoſe of ho- 
nour and dignity), or exceed in any particular before ex- 
prefled ; ſuch of them as have benefices, unleſs wor 
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1 fx months time they ſhall effectually reform upon admo- 
nition given, ſhall incur ſuſpenſion ſrom their office ipſo 
faclo, and if they continue under it for three months, 
they ſhall from that time be ſuſpended from their benefice 
iplo jure without any further admonition : And they ſhall 
not be abſolved from this ſentence by their dioceſans, till 
they pay the fifth part of one year's profit of their bene- 
fices to be diſtributed to the poor. If they be unbeneficed, 
they ſhall be diſabled from obtaining a benefice for four 
f months. And ſuch as are ſtudents in the univerſities, 
and paſs for clerks, if they do not effectually abſtain 


x from the premiſſes, ſhall be ipſo facto diſabled from taking 
T any eccleſiaſtical degrees or honours in thoſe univerſities, 
: till by their behaviour they give proof of their diſcretion 
h as becometh ſcholars. Yet by this conſtitution we in- 
tend not to abridge clerks of open wide ſurcoats, called 
4. table-coats, with fitting fleeves to be uſed at ſeaſonable 


times and places; nor of ſhort and cloſe garments, whilſt 
they are travelling in the country, at their own diſcretion. 


Lind. 122. Johnſ. Stratſ. 


Tonſure) This“ fignifieth ſometimes not only the 
ſhaved ſpot on the crown of the head, but the whole 
eccleſiaſtical cut, or having the hair clipt in ſuch a fa- 
ſhion, that the ears might be ſeen, but not the forehead. 


Johnſ. Stratf. 


Syrcoats] Made to ſave better cloaths, eſpecially in 
eating and drinking at home. Lind. 124. 


And by the ſeventy fourth canon of the canons in the 
year 1603. Archbiſhops and biſhops ſhall uſe the accuſ- 
tomed apparel of their degrees: Deans, maſters of col- 
leges, archdeacons and prebendaries in cathedral and col- 
legiate churches (being prieſts or deacons), doors in 
divinity law and phyſick, bachelors in divinity, maſters 
of arts, and bachelors of law, having any eccleſiaſtical 
living, ſhal! uſually wear gowns with ſtanding collars and 
ſleeves ſtrait at the hands, or wide ſleeves, as is uſed in 
the univerſities, with hoods or tippets of ſilk or ſarcenet, 
and ſquare caps. And all other minifters ſhall alſo uſu- 
ally wear the like apparel as is aforeſaid, except tippets 


vith only. And all the ſaid eccleſiaſtical perſons abovemen- 
has tioned ſhall uſually wear in their journies cloaks with 
a leeves, commonly called prieſts cloaks, with guards, 


welts, long buttons, or cuts. And no eccleſiaſtical per- 
fon ſhall wear any coife or wrought night cap, but only 
2 | plain 
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plain night caps of black ſilk, ſatten, or velvet. In pri- 


vate houſes, and in their ſtudies, the ſaid perſons ec. 


cleſiaſtical may uſe any comely and ſcholarlike apparel, 
provided that it be not cut or pinkt, and in publick not 
to go in their doublet and hoſe, without coats or caſ- 
ſocks. And not to wear any light coloured ſtockings, 
Poor beneficed men and curates (not being able to pro. 
vide themſclves long gowns) may go in ſhort gowns of the 
faſhion aforeſaid, 


Particularly, the band, we may obſerve, is no part of 
the canonical habit; being not ſo ancient as any canon of 
the church. Archbiſhop Laud is pictured in a ruff, which 
was worn at that time both by clergymen and gentlemen 
of the law; as alſo long before, during the reigns of 
king James the firſt, and of queen Elizabeth. The band 


came in with the puritans and other ſectaries, upon the 


downfal of epiſcopacy ; and in a few years afterwards be- 
came the common habit of men of all denominations and 
profeſſions : which giving way in its turn, was yet re- 
tained by the gentlemen of the long robe (both ecclefia- 
ſtical and temporal), only becauſe they would not follow 
every Caprice of faſhion. Indeed moſt of the peculiar ha- 
bits, both in the church and in courts of juſtice and in 
the univerſities, were in their day the common habit of 
the nation; and were retained by perſons and in places 
of importance, only as having an air of antiquity, and 
thereby in ſome fort conducing to attract veneration: 
and the ſame on the other hand, in proportion do per- 
ſuade to a ſuitable gravity of demeanor ; for an irreverent 
behaviour, in a venerable habit, is extremely burleſque 
and ungraceful, 

19. By Canon 75. No eccleſizftical perſons ſhall at any 
time, other than for their honeſt neceſſities, reſort to any 
taverns or alehouſes, neither ſhall they. board or lodge in 
any ſuch places. Furthermore, they ſhall not give them- 
ſelves to any baſe or fervile labour, or to drinking, ot 
riot, ſpending their time idly by day or by night, playing 
at dice, cards, or tables, or any other unlawful game. 
But at all times convenient, they ſhall hear or read ſome- 
what of the holy ſcriptures, or ſhall occupy themſelves 
with ſome other honeſt ſtudy or exerciſe, always doing 
the things which ſhall appertain to honeſty, and endea- 
vouring to profit the church of God, having always in 


mind, that they ought to excel all others in purity of 


life, 
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life, and ſhould be examples to the people to live well 
and chriſtianly, under pain of eccleſiaſtical cenſures to 
be inflicted with ſeverity, according to the qualities of 
their offences, : 

20. Nevertheleſs, lord Coke ſays, by the common law 
of the land, ciergymen may ule reaſonable recreations, in 
order to make them fitter for the performance of their 
duty and office. 2 I. 3c9. 

And albeit fpiritual perſons (he ſays) are prohibited, by 
the canon law, to hunt; yet by the common law they 
may uſe the recreation of hunting. And after the deceaſe 
of every archbiſhop and bithop (amongꝑſt other things) the 
king time out of mind hath had his kennel of hounds, or 
a compoſition for the ſame, 2 1r/?. 309. 

The foundation of which cuſtom was this: It ap- 
peareth by many records, that by the law and cuſtom 
of England, no biſhop'could make his will of his goods 
or chattels coming of his biſhoprick, without the king's 
licence, Whereupon the bithops, that they might fieely 
make their wills, yielded to give to the king atter their 
deceaſes reſpeCtively for ever fix things: 1. Their beſt 
horſe or palfrey, with bridle and ſaddle. 2. A cloak 
with a cape. 3. One cup with a cover. 4. One baſon 
and ewer. 5. One ring of gold. 6. Their kennel of 
hounds. 2 Int. 338. 

21. By the 1 H.7. c. 4. It ſhall be lawful to all arch- 
viſhops and biſhops, and other ordinaries having epiſcopal 
juriſdiction, to puniſh and chaſtiſe prieſts, clerks, and 
religious men, as ſhall be convicted before them by exa- 
mination and other Jawful proof requiſite by the law of 
the church, of advoutry, fornication, inceſt, or any other 
fleſhly incontinency, by committing them to ward and 
priſon, there to abide for ſuch time «s ſhall be thought to 
their difcretions convenient for the quality and quantity 
of their treſpaſs. | 

22, No ſpiritual perſon ſhall take to farm to himſelf, 
or to any perſon to his uſe, of the leaſe or grant of any 
perſon by writing, or by.word or otherwiſe, by any man- 
ner of means, any manors, lands, tenements, or other 
hereditaments, for term of life, for term of years, or at 
will; on pain of 101 a month, that he or any other to 
his uſe ſhall occupy any farm by reaſon of any ſuch 
leaſe or grant: half to the king, and half to him that 
ſhall ſue in any of the king's courts. 21 H. 8. c. 13. 
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Provided, that this ſhall not extend to any ſpiritual 
perſon, for taking to farm any temporalties, during the 
vacation of any archbiſhoprick, biſhoprick, or any col. 
legiate or cathedral church. 

Nor to any ſpiritual perſon, that ſhall tender or 
make any traverſe upon any office, concerning his free- 
hold. / 4. | 

And provided, that every ſpiritual perſon may take 
in farm any meſſes, manſions, or dwelling houſes, hay- 
ing but only orchards or gardens, in any City, bo- 
rough, and town, for his own habitatidn or dwelling, 


J. 35. 


And moreover by the ſame ſtatute, no ſpiritual perſon 
ſhall by bimſelf, nor by any other for him or to his uſe, 


bargain and buy to ſel] again for any lucre, gain, or pro- 
fit, in any markets, fairs, or other places, any manner 


of cattle, corn, lead, tin, hides, leather, tallow, fiſh, 
wool, wood, or any manner of victual or merchandiſe; 


on pain of treble value of every thing ſo bargained and 


bought to ſel] again ; half to the king, and half to him 
that will ſue in any of the king's courts, And the bar- 
gain to be void. /. 5. 

Provided, that if any ſuch ſpiritual perſon ſhall happen 
without fraud or covin, to buy any horſes, mares, or 
mules, to the only intent to occupy for himſelf or his 
ſervants, to ride to and fro upon his neceſſary buſineſs, 
or any other cattels or gocds, to the only intent at the 
buying thereof to be employed and put in and about his 
neceſlary apparel of his own houſe, or of his perſon and 
ſervants, or in for and about the only occupying, m2- 
nuring, or tiilage of his own glebe or demean lands an- 
nexed to his church, or for the neceſſary expences of His 
own houſhold keeping; and after the buying of any ſuch 
horles, cattels or goods, or exerciſe of them, happeneth 
to millike any of them that they ſhould not be good, 
profitable, nor convenient for any the ſaid purpoſes for 
the which they were bought: ſuch perſon may law- 
fully bargain and put away ſuch things, without fraud or 
covin. / 6. | 

And provided, that every ſpiritual perſon, nt having 
ſufficrent glele or demean lands in their own hands in the 
right of their Churches, for paſturage of cattle, or ſor 
increaſe of corn, tor the only expences of their houſholcs, 


or for their Carrtaves or Jour nies, may take in farm other 


lands, and buy and ſell corn and cattie for the only ma- 
nurance, tulage, and palturape of ſuch farms, ſo that 
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the increaſe thereof be alway employed for the only ex- 

nces in their houſholds and hoſpitaliſjes, and not in any 
wiſe to buy and ſell again for any other commodity, lucre 
or adyantage, any corn or cattle renewing, coming or 

rowing in and upon any fuch farm or otherwiſe, but 
only the remain and overplus above their expenc*s of their 
kouſholds if any ſuch ſhall happen of the breed and in- 
creaſe thereof, without fraud or covin. / 8. 


Not having ſufficient glebe] This hath been pleaded, and 
the plea allowed, as oft as any action hath been brought 
upon this ſtatute. Gb/. 159. | 

23. No ſpiritual perſon ſhall have, uſe, or keep by 
himſelf or by any perſon to his uſe any tanhouſe; nor any 
brewhouſe, to any other uſe than only to be ſpent and 
occupied in his own houſe: on pain of 10] a month; half 
to the king, and half to him that will ſue in any of the 
king's courts. 21 H. 8. c. 13. /. 32. 

24. By Canon 76. No man being admitted a deacon or 
miniſter, ſhall from thenceforth voluntarily relinquiſh the 
ſame, nor afterwards ule himſelf in the courſe of his life, 
as a layman ;z upon pain of excommunication. And the 
charchwardens ſhall preſent him. 

25. After all, theſe diſtinctions of the clergy are ſha- 
dows rather than ſubſtance; being moſt of them about 
matters which are obſolete and of no ſignificance. Ihe 
reſtraints, as to the ſcope and purport of them, are ſuch 
as the clergy for the moſt part would chuſe to put upon 
themſelves : and the privileges, ſuch as they are, ſeem to 
be ſcarcely worth claiming ; and ſome of them one would 
almoſt imagine to have been calculated to bring a diſgrace 
upon the clergy, rather than to be of any real benefit to 
them; for why ſhould a clergyman be protected from 
paying his juſt debts more than any other perſon, or be 
ſaved from puniſhment for a crime for which another 
perſon ought to be hanged? And it is hoped, there hath 
not been one inſtance, of a clergyman having needed to 
claim the privilege of his order a fecond time, for a 
crime for which a layman by the laws of his country 
ſhould ſyffer death. 


Probate of Wills. See Willg. 
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Pꝛoctoꝛ. 
1. ROC T ORS are officers eſtabliſhed to repreſent 
in judgment the parties who impower them (by 

wairant under their hands called a proxy) to appear for 
them, to explain their rights, to manage and inſtruct their 
cauſe, and to demand judgment. 2 Dom. 583. 

2. By the 3 F.c 5. No recuſant convict ſhall pradliſe 
in the civil law as proctor. /. 8. 

And by the 5 G. 2. c. 18. No proctor in any court 
ſhall be a juſtice of the peace, during ſuch time as he 
ſhall continue in the buſineſs and practice of a proctor, 


3. By the ſeveral ſtamp acts; every admiſſion of any 
perſon to the office of proctox in any of the courts, ſhall 
be upon a treble 40s ſtamp. 

4. Can. 129. None ſhall procure in any cauſe what- 
ſoever, unleſs he be thereunto conſtituted and appointed 
by the party himſelf, either before the judge, or by act 
in court; or unleſs in the beginning of the ſuit, he be 
by a true and ſufficient proxy thereunto warranted and 
enabled. We call that proxy ſufficient, which is ſtrength- 
ned and confirmed by ſome authentical ſeal, and party's 
approbation, or at leaſt his ratification therewithal con- 
curring. All which proxies ſhall be forthwith by the ſaid 
proctors exhibited into the court, and be ſafely kept and 
preſerved by the regiſter in the publick regiſtry of the ſaid 
court. And if any regiſter or proctor ſhall offend herein, 
he ſhall be ſecluded from the exerciſe of his office for the 
ſpace of two months, without hope of releaſe or reſtoring, 

5. Otho. Whereas a cuſtom is ſaid to prevail, that he 
who is cited to a certain day, conſtitutes a proctor tor 


that day without letters, or by letters not ſealed with an 


authentic ſeal; by which means it happeneth, that whilſt 
ſuch proctor will not prove his mandate, or confirm his 
letters by witnetles, or ſome other impediment comes in 
the way, nothing is done that day, nor on the following 
day, the proctor's olice being at an end; and ſo all for- 
mer diligence is loft without any effect: As a caution 
againſt this fallacy, we do ordain, that for the future 2 
tpecial proctor be conſtituted abſolutely without any limi- 
ration of time; or it he be conſtituted for the day, yet not 


for one day only, but tor ſeveral days, to be continued if 


need be. And the mandate ſhall be proved by an authen- 
| tic 
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tic writing; unleſs he be conſtituted in the acts of court, 
or the conſtitutor cannot eaſily find an authentic ſeal. 
Athon. 61. 
6. Peccham. We do ordain, that no dean, archdeacon 
f or his official, or biſhop's official, ſhall ſet his ſeal to any 


y proxy, unleſs it be publickly requeſted of him in court, 
r or out of court when he who conſtituteth the proQtor and 
ir is known to be the principal party is preſent and per— 


ſonally requeſteth it: And whatſoever dean, archdeacon 
or his official, or official of the biſhop, ſhall do the con- 
trary out of certain malice, ſhall be ipſo facto ſuſpended 
from his office and benefice for three years. And if any 
advocate ſhal] procure a falſe proxy to be made, he ſhall 
be ſuſpended for three years from his office of advocate, 
and be diſabled to hold any eccleſiaſtical benefice, and if 
he be married or bigamus { whereby in thiſe days he was in- 
capacitated to hold a bencfice] he ſhall be excommunicated 
ipſo facto; and whatever ſhall be done by virtue of ſuch 
falſe proxy ſhall be utterly void to all intents and pur- 
poſes, and the proctor who was the chief actor in ſuch fal- 
ſity ſhall be for ever repelled from executing any legal act. 
And all of theſe nevertheleſs, if they ſhall be convicted, 
ſhall de bound to render damages to the party injured, 
Lind. 76. 

7. Can. 130. For leſſening and abridging the multitude 
of ſuits and contentions, as alſo for preventing the com- 
plaints of ſuitors in courts eccleſiaſtical, who many times 
are overthrown by the overſight and negligence, or b 
the ignorance and inſuſiciency of proctors; and likewiſe 
for the furtherance and increale of learning, and the ad- 
vancement of civil and canon law; following the lauda- 
ble cuſtoms heretofore obſerved in the courts pertaining to 
the archbiſhop, we will and ordain that no proctor exer— 
ciling in any of them ſhall entertain anv cauſe whatſoever, 
and keep and retain the ſame far two court days, without 
the counſel and advice of an advocate, under - pain of a 
year's ſuſpenſion from his practice: neither ſhall the judge 
bave power to releaſe or mitigate the ſaid penalty, without 
expreſs mandate and authority from the archbiſhop. 

H. 2 I. Leigh's caſe. A proctor of doctor's commons, 
who had done buſineſs without the advice of an advocate, 
contrary to the canon, and refuſed to pay a tax of 108 
impoſed upon him by order of the court towards the charg- 
es of the houſe, and was ſuſpended from his oflice, pray- 
ed a mandamus in the court of king's bench to be re- 
ſtored ; but it was denied, and ſaid by the court, that 
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officers are incident to ail courts, and muſt partake of the 
nature of thoſe ſcveral and reſpective courts in which they 
attend; and the judges, or thoſe who have the tupreme 
authority in ſuch courts, are the proper perſons to cenſure 
the behaviour of their own officers; and if they ſhould be 
miſtaken, the king's bench cannot relieve : for in all cates, 


where ſuch judges keep within their bounds, no other court 


can correct their errors in proceedings; and if any wrong 
be done in this caſe, the party muſt appeal. Gil/. qgs, 
3 Mod. 332. | 

8. Can. 131. No judge, in any of the ſaid courts, ſhall 
admit any libel or any other matter, without the advice 
of an advocate admitted to practiſe in the ſame court, or 


without his ſubſcription ; nor ſhall any proctor conclude 


any cauſe depending, without the knowledge of the advo- 
cate retained and fee'd in the cauſe: which if any proQtor 
ſhall do or procure to be done, or ſhall by any colour 
whatſoever defraud the advocate of his duty or fee, or ſhall 
be negligent in repairing to the advocate and requiring 
his advice what courſe is to be taken in the cauſe; he 
ſhall be ſuſpended from all practice for the ſpace of fix 


months, without hope of being thereunto reſtored before 


the ſaid term be fully compleat. 
Can. 133. Foraſmuch as it is found by experience, 
that the loud and confuſed cries and clamours of proctors 
in the courts of the archbiſhop, are not only troubleſome 
and ofteaſive to the judges and advocates, but alſo give 
occaſion to the ſtanders-by of contempt and calumny to- 
wards the court itſelf ; to the end that more reſpect may 
be had to the dignity of the judge, and that cauſes may 
more eaſily and commodiouſly be handled and diſpatched, 
we charge and enjoin, that all proctors in the ſaid courts 
do eſpecially intend that the acts be faithfully entred and 
ict down by the regiſter, according to the advice and di. 
rection of the advocate; that the ſaid proctors refrain loud 
ſpeech and babling, and behave themſelves quietly and 
modeſtly, and that when either the judges or advocates ot 
any of them ſhall happen to ſpeak, they preſenily be ſilent; 
upon pain of ſilencing for two whole terms then imme- 
diately following every ſuch offence of theirs : And if aty 
of them ſhall the ſecond time offend herein, and after due 
monition ſhall not reform himſelf, let him be for ever le- 
moved from his practice, 
10. It hath been adjudged, that no mandamus lies to 
reſtore a proctor of doctor's commons, admitting that 19 
appeal lay from the dean of the arches to the archbiſh» 


as 
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as viſitor; becauſe this is an eccleſiaſtical office, and a 
matter properly and only cognizable in that court; and 
that the temporal courts are not to intermeddle, or inquire 
into this ſentence, or into the proceedings in any matters 
whereof they have a proper juriſdiction, but are to give 
credit thereunto; altho' it was urged, that if a mandamus 
did not lie in this caſe, the party would be without reme- 
dy, for that no aſſize would lie of this office; and tho? 
an action on the caſe might lie, yet it may be defective, 
becauſe a jury may not well compute the damages in pro- 
portion to the Joſs of a man's livelihood ; beſides it was 
urged, that a mandamus ought to lie in this caſe, as well 
as for an attorney of an inferior court, becauſe this is an 
oficer of a more publick concern. 3 Bac. Abr. 531, 


For the fees of proctors; ſee Tit. Fecs. 
Procuration, See (lifitation. 


P2ofaneneſs. 
I, LL blaſphemies againſt God, as denying his being 


or providence ; and all contumelious reproaches 
of Jeſus Chriſt ; all profane ſcoffing at the holy ſcripture, 
or expoſing any part thereof to contempt or ridicule ; all 
impoſtures in religion, as falſly pretending to extraordina- 
ry commiſſions from God, and terrifying or abuſing the 
people with falſe denunciations of judgments ; and all 


open lewdneſs groſsly ſcandalous; inaſmuch as they tend 


to ſubvert all religion or morality, which are the founda- 
tion of government, are puniſhable by the temporal 
Judges with fine and impriſonment, and alſo ſuch corporal 
intzamous puniſhment as to the court in diſcretion ſhall 
ſeem meet, according to the heinouſneſs of the crime. 
I Haw. 7. | 
Allo, ſeditious words, in derogation of the eſtabliſhed 
religion, are indictable, as tending to a breach of the 
peace; as theſe, your religion is a new religion, preach- 
ingeis but prattling, and prayer once a day is more edi- 
lying. 1 Haw. 7. 
2. By the 9 C 10 IF. c. 32. If any perſon, having 
en educated in or at any time having made profeſſion of 
the chriſtian religion within this realm, ſhall by writing 
| printing 


Profaneneſs in- 
dictable by the 
common law. 


De praving the 
chrib ange ion 
by words or 
WILLDg. 
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printing teaching or adviſed ſpeaking deny any one of the 
Perſons in the Holy Trinity to be God, or ſnall aſſert or 
maintain there are more gods than one, or ſhall deny the 
chriſtian religion to be true, or the holy ſcriptures of the 
old and new teſtament to be of divine authority, and ſhall 
upon indictment or information in any of his majeſty's 
courts at Weſtminſter or at the aſſizes, be thereof lap. 
fully convicted by the oath of two or more witneſſes; he 
ſhall for the firſt offence be diſabled to have any office er 
employment or any profit appertaining thereunto ; for the 
ſecond offence ſhall be diſabled to proſecute any action vr 
information in any court of law or equity, or to be guar. 
dian of any child, or executor or adminiftrator of any 
perſon, or capable of any legacy or deed of gift, or to bear 
any office for ever within this realm, and ſhall alſo ſuffer 
impriſonment for the ſpace of three years from the time 
of ſuch conviction. /. 1. | 

Provided, that no perſon ſhall be profecuted by this 
act for any words ſpoken, unleſs the information thereof 
ſhall be given upon oath before a juſtice of the peace, 
within four days after ſuch w:rds ſpoken ; and the pro- 
ſecution of ſuch offence be within three months after ſuch 
information. / 1. : 

Provided, that any perſon, convicted of any the aſote. 
ſaid crimes, ſhall for the firſt offence (upon his acknoy- 
ledgment and renunciation of ſuch offence or erroneous 
opinions in the ſame court where he was convicted, with- 
in four months after his conviction) be diſcharged from 
all penalties and diſabilities incurred by ſuch conviction, 

Profaning the f 3 By the 3 Ja. c. 21. If any perſon ſhall in any ſtage- 
2 in ſtage- play, enterlude, ſhew, make-game, or pageant, jeſtingly 
. or profanely ſpeak, or uſe the holy name of God, or of 
Chriſt Jeſus, or of the Holy Ghoſt, or of the Trinity, which 
are not to be ſpoken but with fear and reverence; he ſhall 
forfeit 101, half to the king, and half to him that ſhall 

ſue for the ſame in any court of record at Weſtminſter. 
Naller's caſe. 4. In the year 1656, James Nailer for perſonating out 
Saviour, and ſuffering his followers to worſhip him, aud 
ay him divine honours, was ſentenced to be ſet in the 
pillory, and to have his tongue bored through with a red- 
hot iron, and to be whipped, and ſtigmatized in the fote- 

head with the letter B. 1 Sz. Tr. 802. 

Curt's caſe, 5. M. 1G. 2. K. and Curl. An information was ex- 
hibited by the attorney-general, againſt the defendant £4- 


niun 
J 
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und Curl, for printing and publiſhing a certain obſcene 
book, ſetting forth the ſeveral levd paſſages, and conclud- 
ing againſt the peace. It was moved in arreſt of judg- 
ment, that however the defendant may be puniſhable for 
this in the ſpiritual court, as an offence againſt good man- 
ners, yet it cannot be a libel for which he is puniſhable in 
the temporal courts. But after long debate and conlidera- 
tion, the court at laſt gave it as their unanimous opinion, 
that this was a temporal offence ; and the defendant was 
ſet in the pillorv. Str. 788. 

6. E. 2 G. 2. K. and Moolſton. He was convicted on 
ſour informations for his blaſphemous diſcourſes on the 
miracles of our Saviour. And attempting to move in ar— 
reſt of judgment, the court declired they would not ſufter 
it to be debated, whether to write againſt chriſtianity in 
general was not an offence puniſhable in the temporal 
courts at common law. They deſired it might be taken 
notice of, that they laid their ſtreſs upon the word general, 
and did not intend to include diſputes between learned 
men upon particular controverted points, The next term 
he was brought up, and fined 251 for each of his four 
diſcourſes, to ſuffer a year's impriſonment, and to enter 
into a recognizance for his good behaviour during his life, 
bimſelf in 30001, and 20001 by others. Str. 834. 

7. M. 3G. 3. K. and Peter Annet. The defendant was 
convicted on an information, for writing a moſt blaſ- 
phemous libel in weekly papers, called the Free Inquirer; 
to which he pleaded guilty, In conſideration of which, 
and of his poverty, of his having confelled his errors in 
an affidavit, and of his being 70 years old, and ſome 
lymptoms of wildneſs that appeared on his inſpection in 
court; the court declared, they had mitigated their ia— 
tended ſentence to the following, viz. Lo be impriſoned 
in Newgate for a month; to ſtand twice in the pillory, 
with a paper on bis forehead, inſcribed Blaſphemy; to be 
ſent to the houſe of correction, to hard labour, for a year; 
to pay a fine of 6s 8d; and to find ſecutity, himſelf in 
1001, and two ſureties in 501 each, for his good beha- 
Viour during life. Black. Rep. 395» 

8. By the 22 G. 2. c. 33. art. 2. All flag officers, and 
all perſons in or belonging to his majeſty's ſhips or veſ- 
els of war, being guilty of profane oaths, curhtngs, exe- 
rations, drunkenneſs, uncleanneſs, or other ſcandalous 
actions, in derogation of God's honour, and corruption 
of good manners, ſhall incur ſuch puniſhment as a court 

martial 
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Woolſton's caſe, 


Annet's caſe. 
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martial ſhall think fit to impoſe, and as the nature and 


: 0 
degree of their offence ſhall deſerve. un 
For profane curſing and ſwearing, See title Swearing. a 
Ferefy, is treated of under the title of that name. = 
e 
jr 
8 x : —_ chr 
ber 
Prohibition. 1 
Not grantable in I. BY the ſtatute of Circumſpecte agatis, 13 Ed, x, F 
_ "Wk it. 4. The king to his judges ſendeth greeting. Li * 
— your ſelves circumſpeftly in ail matters concerning the biſpop of * 
Norwich and his clergy, not puniſping them if they hold plz the 
in court chriſtian of ſuch things as be mere ſpiritual, that iH e 
wit, of penance enjoined by prelates for deadly fin, as fornica- his 
tion, adultery, and ſuch like, for the which ſometimes corporal 1] 
penance, and ſometimes pecuniary is injoined, ſpecially if a 
freeman be conviet of ſuch things: Alſo if prelates do pun of 
for leaving the churchyard uncleſed, er fer that the church 1; wh 
uncovered or not conventently decked, in which caſes none other no 
penance can be injoined but pecuniary : Item, if a parſon di- of 
mand of his pariſhioners oblations or tithes due and accuſtomed; ter 
or if any parſon do ſue againſt another parſon for tithes greater 
or ſmaller, ſo that the fourth part of the value of the benefit ex 
be not demanded : Item, if a parſon demand mortuaries, in pl 
places where a mortuary hath been uſed te be given: Item, if wi 
a prelate of a church, or a patron, demand of a parſon a fen- U 
fron due to him; all ſuch demands are to be made in a ſpiritudl A 
court. And for laying violent hands on à clerk, and in cai|t ce 
of defamation, it hath been granted already, that it ſhall bt th 
tried in a ſpiritual court, when money is not demanded, but a * 
thing done for puniſhment of ſin; and likewiſe for breaking an if 
oath: In all caſes afore rehearſed, the ſpiritual judge ſpa th 
have power to take knowledge, notwithſtanding the king's pri- de 
Hibition. 8 by 
In all matters concerning the biſhop of Norwich and bi tr 
clergy] The biſhop of Norwich is here put only for exam- 9 
ple; but it extendeth to all the biſhops within this realm. 20 
2 Iuft 487. The ſaid act having been made on a petition . 
of the biſhop of Norwich; as, generally, acts of pailis- 5 
ment in ancient times were founded on antecedent pch- 1 


tions. 


0 


1d 
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Prohibition. 


Of juch things as be mere ſpiritual] Not having any mix- 
ture of the teinporalties ; as hereſy, ſchiſms, holy orders, 
and the like. 2 Inſt. 488. 


So that the fourth part of the value of the benefice be not de- 
manded] So as at this day, in caſe where one parſon of the 
preſentation of one patron demands tithes againſt another 
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parſon of the preſentation of another patron in court 


chriſtian, amounting to a fourth part of the value of the 
benefice ; the right of tithes at this day is to be tried at the 
common law. 2 nfl. 491. 

2. It hath been holden, that if the ſpiritual court do 
roceed wholly on their own canons, they ſhall not be at 
all controuled by the common law (unleſs they act in de- 


rogation from it, as by queſtioning a matter not triable 


before them, as the bounds of a pariſh, or the like; for 


| they ſhall be preſumed to be the beſt judges of their own 


laws: and therefore in ſuch caſe, if a perſon is aggrieved, 
his proper remedy is not by prohibition, but by appeal. 


1 Haw. 4. 13. Ayl. Par. 171, 438. 


3. In caſe the principal matter belong to the cognizance 
of the ſpiritual court, all matters incidental (tho' other- 
wiſe of a temporal nature) are alſo cognizable there ; and. 
no prohibition will lie, provided they proceed in the trial 
of ſuch temporal incident, according to the rules of the 
temporal law. 

Thus in the caſe of Shorter and Friend, H. 1 N. An 
executor being ſued for a legacy in the ſpiritual court, 
pleaded payment, and offered to prove it by one witneſs ; 
which the judge refuſed, and gave fentence againſt him. 
Upon this matter ſuggeſted, a prohibition was moved for. 
And by the court; 1. Where the eccleſiaſtical court pro- 
ceedeth in a matter merely ſpiritual, if they proceed in 
their own manner, tho” it is different from the common 
law, no prohibition liethz as in probate of wills, there 
if they refuſe one witneſs, no prohibition lieth. 2. Where 
they have cognizance of the original matter, and an inci- 
dent happens which is of temporal cognizance, or triable 
by the common law; they ſhall try the incident, but muſt 
try it as the common law would : thus in a ſuit for tithes, 
or tor alegacy, if the defendant pleads a releaſe or pay- 
ment; or in a ſuit to prove a will, if the defendant plead 
a revocation. So in the caſe at bar; they ſhall try the 
matter of payment or no payment, but then they muſt 
admit tuch proof as the common law would, otherwiſe 
they reject the cauſe themſelves, and ought to be prohibit- 

| ==; 


Not for proceed- 
ing by the canon 
law. 


Not for trying 
temporal inci- 
dents. 
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Not for a tem- 
pural conſe- 
quential loſs, 


For temporal 
matters mixt 
with 1piritual, 


P20Htbtition. 
ed. 3. A bare ſuggeſtion, that the defendant hath but 
one witneſs, and that they take c::ccption to his credit and 
reputation, is no cauſ2 of prohibition ; for if they admit 
the proof of one witneſs, whether he be a credible witnek 
or not they ſhall judge, and the party hath no remedy but 
by appeal. 2 Salk. 547. L. Raym. 220. 

4. A temporal lots, enſuing upon a ſpiritual ſentence, 
is not of itſelt cauſe of prohibition, So it was adjudged 
in the 42 & 43 Elis. in the caſe of Baker and Rogers (Cro, 
Eliz. 789), where the deprivation was for ſimony; en 
which occaſion the reaſoning of the court was thus: Altho 
it was ſaid, that in the ſpiritual court they ought not to 
have intermeddled to diveſt the freehold, which is in the 
incumbent after induction; true it is, they ſhould net 
meddle to alter the freehold, but they meddled only with 
the manner of obtaining his .preſentment, which by con- 
ſequence diveſted the freehold from him, by the diſſolu- 
tion of his eſtate, when his admiſſion and inſtitution B 
avoided, In like manner, where an incumbent (3 M. 
67.) was libelled againſt in the arches, for not being 
twenty-three years of age when made deacon, nor twenty- 
four when made prieſt, and prayed a prohibition, be- 
Cauſe a temporal loſs (namely, deprivation) might follow; 
the court denied the prohibition, and compared this caſe 
to that of a drunkard, or ill liver, who are uſually puniſt- 
ed in the eccleſiaſtical courts, tho* a temporal loſs may | 
enſue ; and if prohibitions ſhould be granted in all caſes 
where a temporal loſs might enſue, thoſe courts would 
have little or nothing to do. Gu//. 1028. 

5. MH. 1 Ann. Galizurd and Rigauit, There was an in— 
dictment for aſtaulting, beating, wounding, and endea- 
vouring to raviſh the wife of B. upon which the party was 
convicted : and afterwards the huſband brought an action 
of treſpais, tor the fame cauſe : and now the party being 
alſo libelled againſt in the ſpiritual court for the ſame fact, 
namely, for ſolliciting her chaſtity, moved for a prohibi— 
tion to the proceedings in the ſpiritual court, And it was 
urged for the juriſdiction of the ſpiritual court, that they 
may puniſh for the ſollicitation and incontinence, and that 
this ſuit was for the health of the ſoul, the others for fine 
and damages. But by the court a prohibition was grant- 
cd; for it being an attempt and ſollicitation to incont!- 
nence, coupled with force and violence, it doth by reaſon 
of the force, which is temporal, become a temporal crime 
in toto, as if one ſay, thuu art a whore and a thief, ot 


thou keepelt a bawdy houſe, which are temporal — 
the 
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Prohibition. 


the party ſhall not proceed in the ſpiritual court ; ſo if it 
be ſaid of a woman that ſhe is a bawd only, and not that 
ſhe keeps a bawdy houſe : but Holt chief juſtice ſaid, if 
one commit adultery, and the huſband bring aſſault and 
battery, this ſhall not hinder the ſpiritual couit, for it is 
a criminal proceeding there, and no indictment hes at the 
common law for adultery. 2 Salt. 552. | 

But if a man libel for two diſtinct things, the one of 
which is of eccleſiaſtical cognizance, and the other not; 
a prohibition ſhall be granted as to that which is of tem 
poral cognizance, and they of the court chriſtian ſhall 
proceed for the other. L. Raym. 59. 

6. H. 10 IV. The churchwardens againſt the rector 
of Market Boſworth. The churchwardens libel againſt 
the rector, that there hath been time out of mind, and is, 
a chapel of eaſe within the ſame pariſh ; and that the 
rector of the ſaid pariſh for time out of mind hath repaired 
and ought to repair the chancel of the ſaid chapel z and 
that the chancel being out of repair, the defendant bein 
rector hath not repaired it. The rector in the ſaid court 
denied the cuſtom. And a decree was made for the rector, 
that there was no ſuch cuſtom, and coſts were taxed there 
for the ſaid rector. The churchwardens moved for a 
prohibition ; and it was argued for the prohibition, that 
it ought to be granted, becauſe it appcars that the libcl is 
upon a cuſtom, which the defendant hath denied; and it 
may be the queſtion was in the ſpiritual court, cuſtom or 
not, which is not triable there, but at the common law ; 
and then this appearing upon the libel, that the court 
hath not juriſdiction, a-prohibition may be granted after 
ſentence. But all the court held the contrary. For by 
Holt chief juſtice; The reaſon for which the ſpiritual 
court ought not to try cuſtoms is, becauſe they have dif- 
ferent notions of cuſtoms, as to the time which creates 
them, from thoſe that the common law hath: For in ſome 
caſes the uſage of ten years, in ſome twenty, in ſome 
thirty years, make a cuſtom in the ſpiritual court ; where- 
as by the common law it muſt be for time immemorial. 
And therefore ſince there is ſo much difference between 
the laws, the common law will not permit that court to 
adjudge upon cuſtoms, by which in many caſes the inhe- 
ritances of perſons may be bound. But in this caſe, that 
reaſon fails: for the ſpiritual court is ſo far from adjudging 


that there is any ſuch cuſtom which the common law 


allows, that they have adjudged that there hath not been 


any cuſtom allowed by their law, which allows a leſs time 
Vor. III. than 
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On trial of cuſ- 
tums. 
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than the common law to make a cuſtom. And the plain. 
tifts having grounded their libe} upon a cuſtom which 
was well grounded if the cuſtom had not been denied (for 
libels there may be upon.cuſtoms), but the cuſtom being 
denied and found no cuſtom, it is not reaſon to prohibit 
the court in executing their ſentence againſt the plaintiffs, 
For the defign of a motion for a prohibition, is only to ex- 
cuſe the plaintiffs from coſts. And there is no reaſon but 
that they ought to pay them; ſince it appears, that they 
have vexed the defendant without cauſe. And thereſore 
a prohibition was denied. L. Raym. 435. 
T. 12 l. Jones and Stone. David Jones the vicar of 
N. was libelled againſt in the ſpiritual court, for that by 
cuſtom time out of mind, the vicars of M. had by them- 
ſelves or others, ſaid and performed divine ſervice in the 
chapel of Chawbury, for which there was ſuch 2 recom- 
pence, and that he neglected. The defendant came for a 
prohibition, and without traverſing this cuſtom, ſuzgeſted 
that all cuſtoms were triable at common law. And it was 
urged, that it was enough for a prohibition, that a cuſtom 
appeared to charge the vicar with a duty, for which he 
was not liable of common right, But by Holt chief jul- 
tice: A pariſon may be bound to an eccleſiaſtical duty by 
cuſtom, and when he is bound by cultom, the ſpiritual 
court may puniſh him it he neglects that duty; the cuſtom 
might have a reaſonable commencement by compoſition 
in the ſpiritual court, and begin by an eccleſiaſtical act; 
and a bare preſcription only is not a ſufficient ground for 
, A prohibition, unleſs it concerns a layman; whereas here 
it is an eccleſiaſtical right, an cecletiaftical - perſon, and 
an eccleſiaſtical duty, and the prefcription not denied. 
2 Salk. 550. 


On the con 7. When the iſſue of a matter depending in the ſpiri- 
ſtruction of tual court, is determined or influenced by any ſtatute, 2 


acts of parlia- 


robs prohibition lieth. The re:fon is, becauſe the temporal 


judges have the interpretation of all ſtatutes or acts of 
q parliament, whether they concern temporal matters 0r 

: ſpiritual. | 
In ſome of the books there is an intimation, that not 
only all ſtatutes whatever are to be interpreted by the tem- 
poral courts ; but alſo that when a ſtatute is made, giving 
, Icracdy in a matter of eccleſiaſtical cognizance, the ver) 
making of ſuch ſtatute doth ipſo facto take the right of 
juriſdiction from the ſpiritual court, and transfer it to the 
temporal; if there is not a ſpecial ſaving in the act, oy 
preſerve the ſpiritual juriſdiction, But to this the her 
4 1 
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Md down by lord Coke, (which is alſo generally followed 
by the books) is a full anſwer : An act of parliament 


g being in the affirmative doth not abrogate or take away 

g the juriſdiction eccleſiaſtica), unleſs words in the negative 

8 be added, as and not etDerwije, or in no ether manner or form, 

1 or to the like effect. Gi. 1028. 

. 8. T. 2 An. By Holt chief juſtice: It was formerly oa recital of a 
# veld by all the judges of England, that when there was a copy ot the libel, 
6 proceeding ex officio in the eccleſiaſtical court, they were 

7 not bound to give the party a copy of the articles; but the 

2 jaw is otherwiſe, for in ſuch cafes, if they refuſe to give 

\f 2 copy of the articles, a prohibition thall go until they 


Celiver it; and accordingly upon motion, a prohibition 
/ was granted in the like caſe by Holt chief juſtice and the 


# court. L. Raym. 991. 
9. Prohibition may be granted upon a collateral ſur. On a collateral 


miſe ; that is, upon a ſurmiſe of ſome fact or matter not ſurmiſe. 
appearing in the libel, It was heretofore a petition of the 
clergy to the king in parliament, that no prohibition might 
be granted, without firſt ſhewing the libel; and it was a 
complaint of archbiſhop Bancroft in the time of king 
James the firſt, - that prohibitions were granted without 
light of the libel, which (as it was there ſaid) is the 
only rule and direction for the due granting of a prohibi- 
tion, becauſe upon diligent conſideration thereof it will 
eaſily appear, whether the cauſe belong to the temporal or 
eccleſiaſtical cognizance; as, on the other fide, without 
ſizht of the libel, tne prohibition muſt needs range and 
rove with ſtrange and foreign ſuggeſtions, at the will and 
pleaſure of the deviſer, nothing pertinent to the matter in 
demand. To this charge of granting pro''ibitions with= 
out ſight of the libel, the judges in their anſwer ay no- 
thing; but as to granting them upon ſuggeſtion of mat- 
ters not contained in the libel, their words are theſe ; 
Tho? in the libel there appear no matter to grant a prohi- 
bition, yet upon a collateral ſurmiſ: the prohibition is to 
be granted; as. where one is ſued in the ſpiritual court 
for tithes of ſylva cædua, the party may ſuggeit, that they 
were groſs or great trees, and have a prohibition, yet no 
ſuch matter appeareth in the libel ; fo if one be ſued there 
for violent hands laid on a miniſter by an ofticer, as a con- 
ſtable, he may ſuggeſt, that the plaintiff made an afftay 
upon another, and he to preſerve the peace Jaid hands on 
him, and ſo have a prohibition; and ſo in very many 
other like caſes ; and yet, upon the libel no matter appear- 
eth, why a prohibition ſhould be granted. Gi. 1027. 

1 2 10 JI. 
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On the huſ- 


Pꝛohibition. 


10. H. 13 V. Libel in the ſpiritual court by the huf. 


band's ſuing on band and wife, for calling the huſband cuckold : Ruled 


the wife's cauſe 
of action. 


Suggeſtion to be 
firſt moved in 

- the ſpiritual 
court, 


Affid vit to be 
made of the 
ſuggeſtion. 


by Holt chief juſtice, that a prohibition ſhall go, becauſe 
they cannot both ſue in that court for that word, but the 
wife only, the imputation being upon her; and the hu. 
band and wife by the law ſpiritual may not join in ſuit 
in the eccleſiaſtical court as they muſt do in the temporal, 
but each ſhall ſue ſeparately upon their own cauſe of ac. 
tion. 3 Salk. 288. 

11. Ihe ſuggeſtion muſt have been moved, and reject- 
ed in the ſpiritual court, before it can be admitted in the 
temporal court. In the biſhop of Mincheſter's caſe (2 Ci, 
45.) it was held, that in a ſuit for tithes in the ſpiritual 
court, a man may have a probibition, ſuggeſting a pre- 
ſcription or modus, before or without pleading. But 
this ſeems not to be law. For in the 12 V. a prohibition 
was moved for, ſuggeſting a cuſtom. But it was denied 
by Holt chief juſtice and the court, unleſs they pleaded it 
below, becauſe perhaps they might admit the plea. Alſo 
in the 10 V. it was ſaid by Holt chief juſtice, that if a 
modus be pleaded in the ſpiritual court, and admitted, no 
prohibition ſhall go ; but if the queſtion be, whether a 
modus or no modus, a prohibition ſhall go; and ſo is the 
law, viz. wherever the matter which you ſuggeſt for a 
prohibition 1s foreign to the libel, you muſt plead it be- 


low, before you can have a prohibition ; otherwiſe where | 


the cauſe of prohibition appears on the face of the libel, 
2 Salk, 551. 

12. M. 4 An. Burdett and Newell. A rule was made 
to ſhew cauſe, why a prohibition ſhould not be granted, 
to ſtay a ſuit againſt the plaintiff, in the court of the 
archdeacon of Litchhe!d, for not going to his pariſh 
church nor any other church on ſundays or holidays, nor 
receiving the ſacrament thrice a year; upon ſuggeſtion of 
the ſtatute of Elia and the toleration act, and then quali- 
lying himſelf within that act; and alledging that he plead- 
ed it blow, and that they refuſed to receive his plea. It 
was ſhewed for cauſe, that this fact was falſe, and the 
plaintiff was not a diſſenter, nor had qualified himſelf as 
above; and therefore it was moved, that the court would 
not allow the rule to ſtand, unleſs they had an affidavit of 
the fact; for by that means any perſon might come and 
ſuggeſt a falſe fact, and ouſt the ſpiritual court of their 
juriſdiction. Which was agreed to by the court, and 
therefore the rule was diſcharged. L. Raym. 1211. 


And, 


ow. © ww + os: ew anc. = 
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And, by Holt chief juſtice, the diſtinction is this 5 
Where the matter ſuggeſted appears upon the face of the 


| libel, we never inſiſt upon an affidavit; but unleſs it ap- 


pear upon the face of the libel, or if you move for a pro- 
hibition as to more than appears on the face of the libel 
to be out of their juriſdiction, you ought to have affidavit 
of the truth of the ſuggeſtion. 2 Salk. 549. 

12. It is ſaid, the ſuggeſtion need not be preciſely 
proved, in order to obtain a prohibition, For where the 
ſuggeſtion was for a modus for lamb and wool, tho” the 

roof failed as to the wool, and it was urged that therefore 
the had failed in the whole ; yet a prohibition was granted. 
And in the caſe of Auſtin and Pigot, it was ſaid, that the 
proof in a prohibition need not to be ſo preciſe, but if it 
appears, that the court chriſtian ought not to hold plea 
thereof, it ſufficeth. Gilſ. 1029. | 

But if the ſuggeſtion appears to the court to be notori- 
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Strict proof of 
the ſuggeſtion 
not neceſſary. 


ouſly falſe, they will not grant a prohibition ; for by Holt 


chief juſtice, they ought to examine into the truth of the 
ſuggeſtion, and ſee what foundation it hath. L. Raym. 

87. 

; 1 Lord Coke ſays, the ſuggeſtion for a prohibition 
may be traverſed in the temporal court. 2 IA. 611. 

And Dr Watſon ſays, if the ſuggeſtion for a prohibi- 
tion contains no other matter upon which a prohibition 
ought to be granted to the ſpiritual court, beſides the re- 
fuſal of a plea there, which by the common law is a good 
plea, and ought to have been allowed, in ſuch caſe the 
refuſal is traverſable. Therefore ſuppoſing that a modus 
decimandi, or a preſcription of a manner of tithing is 
triable in the ſpiritual court ; if in a ſuit there for a modus 
decimandi another modus be pleaded, or that there is no 
ſuch modus, and that plea is refuſed; or if in a ſuit for 
tithes of lands not tithe-free, a preſcription is pleaded as 
tothe manner of tithing, and that plea is refuſed; and a 
prohibition is moved for, upon ſuggeſtion of ſuch refuſal ; 
the refuſal being the principal matter of the ſuggeſtion, is 
therefore traverſable. JWatſ. c. 58. 

15. Prohibitions are not to be granted on the laſt day of 
the term. So is the rule ſet down in the books; to which 
Rolle adds, nor on the laſt day ſave one: and the reaſon 
of both is, that there would not be time for notice to be 
given to the other ſide. But it is added in Latch, that 
upon motion, on the laſt day of the term, there may be 
2 rule to ſtay proceedings till the next term. Gil. 
1029, 0 

.P-3 16 T, 


Suggeſtion tra» 
ver ſable, 


Not on the laſt 
day of the term. 
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16. T. 10 L Gardner and Booth, Where it doth ap- 
pcar in the libel, or by the proceedings in the cauſe, that 
the coguizance of the cauſe doth not belong to the ſpiri. 
tual court; a prohibition may be moved for and granted 
after ſentence: and ihis helds in all caſes but where one 
is ſued out of his dioceſe; for there, it he doth not take 
advantage of it before ſentence, he ſhall not have a proj. 
bition after ſentence; and the reaſon is, for that the cay{ 
doth belong to the ſpiritual court; and tho' it voth nc 
belong to that ſpiritual court, it belongs to ſome other, 
and not to the king's temporal court. 2 Sale. 548. 

So in the cafe of Parker and Clarke, H. 3 An. The 
clerk of a parith libelled againſt the churchwardens, to; 
ſo much money due to him by cuſtom every year, and to 
be levied by them on the reſyettive inhabitants in the ſa 
pariſh; and after ſentence in the ſpiritual court, the de- 
tendants ſuggeſted for a prohibition, that there was no 
ſuch cuſtom as the plaintiiF had ſet forth in his libel, It 
was objected againſt granting the prohibition, that it was 
now too late, becauſe it was after ſentence, elpecially 
ſince the cuſtom was pot denied; for if it had, and that 
court had proceeded, then and not before it had been pro- 
per to move for a prohibition. But by Holt chief juſtice; 
It is never too late to move the king's bench for a probi- 
bition, where the ſpiritual court hath no original jutiſ- 
diction, as they had not in this caſe, becauſe the clerk ot 
a pariſh is ncither a ſpiritual perſon, nor is this duty in 
demand ſpiritual, for it is founded on a cuſtom, and by 
conſequence triabſe at law; and therefore the clerk may 
have an action on the caſe againft the churchwardens, it 
neglecting to make a rate, and to levy it, or if it had bee! 
levied, and not paid by them to the plaintiff, 6 A. 
252. 3 Salk. 87. 3 

17. The pluintif, as well as defendant, in the ſpiit- 
tual court, may have « prohibition to ſtay his own luit, 
To this purpoſe when archbiſhop Bancroft alledged tit 
the plaintiff's having made choice thereof, and brought 
his adverſary there into trial, ſhould by all intendment 0l 
law and reaton and by the uſage of all other Judicial places 
thereby conclude himſelf in that behalf; yet the aufwer 
of the judges was, that none may purſue in the eccleſiaſii 
cal court, for that which the king's court ought to hes 
plea of; but upon information thereof given to the Kue 
courts, either by the plaintiiF or by any mere ſtranger, the 
are to be prohibited, becauſe they deal in that which af 
taineth not to their own juriſdiction, And in the 4; 10 

; Fein 


Pꝛohibition. 


farts and Cly/ton, M. 12 Ja. the ſame thing was declared 
and adjudged in the court of king's bench. Gib/. 1027. 
Cro. Ja. 350. 

E. 30 &. 2. Paxton and Knight, This was a queſtion 
whether a prohibition ſhould be granted, to ſtay. proceed- 
ings in an eccleſiaſtical court, in a ſuit by a quaker, for 
a ſeat in a church ; founding his title upon a preſcriptive 
right. In which ſuit the eccleſiaſtical court had deter- 
mined againſt him. And now he came, after ſentence 
below, for a prohibition. (Note, an immemorial pre- 
ſcription was alledged on both ſides.) Oa ſhewing cauſe 
againſt the prohibition, it was urged, that the court will 
not, after ſentence, grant a prohibition, unleſs the defect 
of juriſdiction appears upon the face of the libel, And 
the aforeſaid cafe of Market Beſvorth was inſiſted on, 
where the ſpiritual court had adjudged againſt the cuſtom 
ſet up; tho” their law allows a leſs time, than the common 
law, to make a cuſtom: but the prohibition was denied. 
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do here, if the ſpiritual court will admit leſs evidence of 


a preſcription than the temporal courts will, and the pre- 
ſcription is nevertheleſs found to be groundleſs; it is cer- 
tain that the party who fets it up can have no reaſon to 
come for a prohibition after ſentence: and his only reaſon 
for it can be {as the court obſerved in the aforeſaid caſe) 
to get clear of thoſe coſts, which he hath by his own vex- 
atious ſuit rendred himſelf liable to, and which (as was 
there adjudged) he ought to pay. But the court ſeemed 
to think, that if the ſentence of the eceleſiaſtical court was 
a nullity, their award of coſts muſt be ſo too. And here 
are reciprocal preſcriptions alledged. And the preſcrip- 


tive right of the one is determined for, tho' that of the 


other is determined again/l. They have adjudged the ad- 
verſe preſcription to be a good one, which they could not 
try, and which they will eſtabliſh upon leſs evidence than 
the common law requires. And lord Mansfield ſaid, that 
tho' he was very ſorry that the court were obliged to grant 
the prohibition (becauſe the party applicd for it only to 
get rid of paying the coſts occaſioned by his own vexa- 
tious ſuit), yet he thought they could not avoid doing it. 
And the rule for a prohibition was made abſolute. Bur- 
row, Mansf. 314. 

18. If che defendant in a prohibition die; his executors 
may proceed in the ſpiritual court, and the judges of that 
court out of which the prohibition was granted, will alſo 
in ſuch caſe make a rule to the ſpiritual court to proceed: 
but the plaintiff may, if he pleaſeth, have a new prohibt- 
tion againſt the executors. V. c. 55. 

| 4 19. A 
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Cofts, 


P2ohibitton. 


19. A prohibition takes off the coſts aſſeſſed upon an 
appeal, where the cauſe is returned to the inferior court, 
This was adjudged, E. 7 Cha. in the caſe of Crompton and 
Waterford ; where an appeal had been to the delegates, who 
overruled it, and aſſeſſed coſts for the wrong appeal: And 
the court agreed with Richardſon, that becauſe a prohi. 
bition ſtays all proceedings, the coſts were taken away; 
and added, that if the party was excommunicate, he 


ſhould be abſolved. Heil. 167. Litt. 365. Gibf. 1029, 


By the ſtatute of the 8 c. 11. In ſuits upon pro. 
hibitions, the plaintiff obtaining judgment or any award of ex- 
ecution, after plea pleaded, or demurrer joined therein, ſhall 
recover his cofts of ſuit ; and if the plaintiff ſhall become non- 
ſuit, or ſuffer a diſcontinuance, or a verditt ſhall paſs again 
him, the defendant ſhall recover his caſis, and have execution 
for the ſame. of | | 

H. 4 G. Sir Henry Houghton and Starkey. After judg- 
ment for the plaintiff in prohibition, the queſtion was, 
what coſts ought to be allowed; and whether they ſhould 
be computed trom the firſt motion, or only from the de. 
claration, was the doubt. Upon ſearch, it was found to 
be the courſe of all the courts, to tax only from the timg 
of declaring, except in two inſtances; the one in the daſe 
of Eads and Fack/on in the 2 Geo. and the other in the 
caſe of Brown and Turner : where they were allowed from 
the firſt motion. And of this opinion were all the judges, 
And all the officers were directed for the future to allow 
the coſts of the firſt motion. And afterwards, H. 12 Ges. 
between Swetnam and Archer, it was ſtated in the ſame 
manner, and agreed to be the uniform practice ever ſince. 
And E. 1 Geo. 2. between Sir Thomas Bury and Croſs, 
the ſame doubt was raiſed by a new maſter; and the 
court ordered coſts from the firſt motion. Str. 82. 

AM. 10 G. 2. Middleton and Croft, The plaintiff in 
prohibition, having prevailed in one point, altho' he fail- 
ed in all the reſt, moved for coſts, and it was moved that 
they might be taxed from the time of the firſt motion, ac- 
cording to ſeveral determinations. And this laſt was ac- 
quieſced in, if the court ſhould be of opinion for coſts. 
As to which, it was objected, that the point in which the 
plaintiff prevailed was not the git of the proceedings, but 
only a circumſtance; and that it would be very hard, 
that they who had prevailed upon the merits, ſhould pay 
colts, But by the court, The words of the act are not 
to be got over, which give coſts to the plaintiff, if he ob- 

4 tains 


Pꝛohibition. 


tains any judgment: and this matter was under conſidera- 
tion in the houſe of lords in Dr Bentley's caſe, where the 
prohibition ſtood as to ſome articles, and there was a con- 
ſultation for the reſt: to be ſure it will be conſidered in the 
quantum, but we cannot deny coſts. Str, 1062. 

H. 14 G. 2. Gegge and Jones. Upon ſhewing cauſe 
againſt a prohibition, the court made the rule abſolute, 
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with a direction that the plaintiff ſhould declare in prohi- 


bition. He tendred a declaration, but the defendant re- 
fuſed it, and applied to ſtay proceedings, as being willing 
to ſubmit. The other inſiſted he had a right to go on, 
and ſo get the coſts of the motion, which he could not 
otherwiſe have. But the court ſtayed the proceedings 
without coſts ; ſaying, the direction to declare was in 
fayour of the defendant, who might waive it. Str. 1114. 
29. To conclude; Sir Simon Degge obſerveth, that 
prohibitions of themſelves are excellent things, where 
they are uſed upon juſt, legal, and true grounds; and 


have often avoided the uſurpations of the popes and ſpiri- 


tual courts, But by the corruption of theſe Jater times, 
they are grown very grievous to the clergy (in the reco- 
vering of their tithes and other rights), being too often 
eranted upon feigned and untrue ſuggeſtions, which it is 


impoſſible the judges ſhould foreſee without the ſpirit of 


prophecy. And (he adds) I think I may preſume to ſay, 
that were one was granted before queen Elizabeth's time, 
there have been a hundred granted in this laſt age. And 
they are a very great delay and charge to the clergy ; and 
it were well (ſays he) in my poor judgment, if the reve- 
rend judges would think of ſome way to reſtrain them, or 
to make them pay well for their delay, by making the 
plaintiff enter into recognizance to pay ſuch coſts as the 
court out of which they iſſue ſhould award, in caſe they 
ſhould not prove their ſuggeſtion in convenient time: or 
ſome ſuch other courſe as they in their great wiſdom ſhall 
think juſt and meet. Deg. p. 2. c. 26. 


Note, Conſultation is treated of under the title 


of that name. ; 


Proviſors. See Courts. 
Pſalmody. See Publick worſhip. 
Publick Notary. See JJotary Publick. 
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All perſons ſhall 
rc ſort to ehurch. 


On pain of pu- 
niſhment by the 
cenſures of the 


church. 


On pain of 12 d 
a lunday. 


Dubliek wozſhip. 


IJ. Due att:ndonce on the public worſhip. 

TI. Eftablijhment of the book"of common prayer. 

TIT. O: 7:;1y behaviour during the divine ſervice, 

V. Performance of the divine ſervice, in ide feve- 
ral parts thereof. 


J. Due attendance on the publick worſhip, 
I. Can. q O. HE churchwardens or queſtmen d 


| every pariſh, and two or three more 
diſcreet perſons to be choſen for ſidemen or aſſiſtants, ſh: 
diligently ſce that all the pariſhioners duly reſort to their 
church upon all ſundays and holidays, and there continue 
the whole time of divine ſervice: and all ſuch as ſhall 
be ſound flack or negligent in reſorting to the church 
(having no great or urgent cauſe of abſence) they ſhall 
earneſtly call upon them; and after due monition (if they 
amend not) they ſhall preſent them to the ordinary of the 
place, 
2. By the 5 & 6 Ed. 6. c. x. All perſans ſhall diligent 
and faithfully (having no lawful or reaſonable excuſe to tt 


abſent) endeavour themſelves to reſort to their pariſh church tr 


chapel accuſtomed, or upon reaſonable let thereof, to ſome uſual 
place where common prayer and ſuch ſervice of God ſhall be 1:3 
in ſuch time of let, upon every ſunday and other days ordaine 
and uſed to be kept as holidays; and then and there to abit 
orderly and ſoberly during the time of the common pray? 
preaching, er other ſervice of God: on pain of puniſhment ty 
the cenſures of the church. ſ. 2. 

And for the due execution hereof; the king's moſt excelent 
majeſty, the lords temporal, and all the commons in this fre. 
ent parliament aſſenibled, do in God's name require and change 


all the archbiſhops, biſheps, and other ordinaries, that they foal 


endeavour themſelves to the utmeſi of their knowieds es, that ts 
due and true execution thereof may be had throughout their dit. 
ceſes and charges, as they will anſwer before Ged for uch 610 
and plagues wherewith Almighty God may juftly puniſh his pic: 

ple, for neglecting ibis good and wheleſerme law. ſ. 3. 
3. By the 1 El. c. 2. All perſons ſhall diligently ans 
faithfully, having no lawful er reaſonable excuſe to of al ent, 
endea v 
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endeavour themſelves to reſort to their pariſh church er chapel 
accu/\omed, or upon reafonable let theres, to ſome uſual place 
where common prayer and ſuch ſervice of God ſhall de uſed, in 
ch time of let, upen every ſunday, and other days ordained 
and uſed to be kept as Holidays, and then and there to abide or- 
derly and ſoberiy, during the time of the common prayer, preach- 
ing, or other ſervice of Gad there to be uſed and miniſtred; on 
pain of puniſhment by the cenſures of the church, and alſo upon 
pain that every perſon fo offending ſhail forfeit for every ſuch 
Hence 12.0, to be levied by the churchwardens of the parifh 
where ſuch. offence ſhall be done, to the uſe of the poor of the 


fame pariſh, ¶/ the goods and lands of fuch offender, by way of 


diflreſs. ſ. 14. 


All perſons] Femes covert as well as others. G 297. 

Except diſienters qualified by the act of toleration, who 
reſort to ſome congregation of religious worſhip allowed 
by that act. 1 . c. 18. / 2. 16. 

But they who repair to no place of publick worſhip, 
are ſtill puniſhable as before that act. And if the church- 
wardens ſhall happen to preſent a perſon, who poffibly 
may go to ſome other place; the proof thereof reſts upon 
the perſon preſented, and the abſence from church jultifies 
the preſentment. Gi. 964. 


Having no lawful or reaſonable excuſe] in the caſe of Fli- 
zabeth Dormer, an exception was taken to the indictment, 
becauſe theſe words were omitted, not having any lawful or 
reaſonable excuſe ; but it was agreed by al, that theſe words 
are to come in on the other fide, and need not be put into 
the indictment. Gi. 291. 


To their pariſh church] If one goes to a cuſtomary chapel 
within the pariſh, it is a good excuſe; but this muſt be 
pleaded. Gib/. 292. 

If the plea in the ſpiritual court be, that this is not 
his pariſh church, and they refuſe the plea, a prohibition 
will be granted ; becauſe that court cannot intermeddle 
with the precincts of pariſhes. Gb}. 292. 


Or upon reaſonable let thereof, to ſome uſual place where 
common prayer and ſuch ſervice of God ſhall be uſed in ſuch time 
,t] By the common law or practice of the church of 
England, no perſon can be duly diſcharged from attending 
his own pariſh church, or warranted in reſorting to ano- 
ther, unleſs he be firſt duly licenſed by his ordinary, who 
is the proper judge ofthe reaſonableneſs of his requeſt, and 
grants him letters of licence under ſeal, to be exhibited 

| : (as 
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(as there ſhall be occaſion) in proof of his diſcharge. 
Which licences are very common in our eccleſiaſtical re. 
cords, Grbf. 291. 


And there to abide orderly and ſoberly] It is not enough to 
come, unleſs he alſo abide ; nor enough to abide when he 
is come, unleſs he come ſo as to be preſent at the ſever; 
parts of divine ſervice, and alſo remain there throughout 
orderly and ſoberly; the clauſe being penned conjunctive. 
ly, and fo the guilt and forfeiture incurred by the violation 
of any one branch. G. 292. : 

Among the conſtitutions of Egbert, archbiſhop of York, 
one is, that whilſt the miniſter is officiating, if any per. 
ſon ſhall go out of the church, he ſhall be excommunica- 
ted; and this is taken from a canon of the fourth council 
of Carthage. Gig. 964. 

And all archbiſhops and biſhops, and every of their chancel. 
lors, commiſſaries, archdeacons, and other ordinaries having any 
pecultar eccleſiaſtical juriſdiftion, ſhall have power to inquire 
hereof in their viſitation, ſynods, and elſewhere within their 
juriſdifion at any other time and place, and to take accuſction, 
and informations of all and every the things abovementioncs, 
done committed or perpetrated within the limits of their juri- 
diftions; and to puniſh the ſame by admonition, excommunica- 
tion, ſegueſtration, or deprivation, and other cenſures and pri- 
ceſs, in like form as heretofore hath been uſed in like caſes by ti: 
queen's eccleſiaſtical laws. 1. 23. 

And the juſtices of aſſine ſhall have power to enquire of, hear 
and determine the ſame, at the next aſſixes; and to make pro- 
ceſs for execution, as they may do againſt any perſon being in- 
dicted before them of treſpaſs, or lawfully convicted there, 
And every archbiſhop and biſhop may at his liberty and pleaſure 
join and aſſociate himſelf to the juſtices of aſſize, for the inquir- 
ing of, hearing and determining the ſame. 1. 17, 18, 19. 

And all mayors bailiffs and other head officers, of cities bo- 
roughs and towns corporate to which juſtices of aſſeze ds nit 
commonty repair, ſhall have power to inquire of hear and de 
termine the ſame yearly within fifteen days after the feaſt if 
Eafler and St Michael the archangel ; in like manner and forn 
as the juſtices of aſſize may do. 1. 22. 

Alſo by the 3 J. c. 4. If any ſubjett of this realm pal 
not repair every ſunday to ſome church chapel or uſual place 
appointed for common prayer, and there hear divine ſervice, 
according the ſaid ſntatute of the 1 El. c. 2. it ſpall be law- 
ful for one juſtice of the peace, on proof to him made by con- 


feffion or oath of witneſs, to call the party before him; and Hl 
" 


— 
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he ſhall not make a ſufficient excuſe and due proof thereof to the 
ſatisfatt10n of ſuch juſtice, he ſhall give warrant to the church- 
| warden of the pariſh where the party ſhall dwell, to levy 124 
far every ſuch default by diſtreſs and ſale; and in default of 
diſtreſs, ſhall commit him to priſon till payment be made: which 
forfeiture ſhall be to the uſe of the poor of the pariſh where the 
effender ſhall be reſident at the time of the offence committed. 
Provided, that no man be impeached upon this clauſe, except 
he be called in queſtion for his ſaid default within one month 
next after the default made : And that no man teing puniſhed 
accerding to this branch, ſhall for the ſame effence be puniſhed 
by the forfeiture of 12 d on the flatute of the firſt of Elizabeth. 
. 27, 28, 29. | 

And aided, that whatſoever perſons ſhall for their offences 
feſt receive puniſhment of the ordinary, having a teſtimonial 
thereof under the ordinary's ſeal, ſhall not for the ſame offence 
efiſnons be convicted before the juſtices; and likewiſe receiving 
for the ſaid offence puniſhment firſt by the juſtices, ſhall not for 
the ſame offence eftſoons receive puniſhment of the ordinary, 
1 El. e. 2. l. 24. 

4. By the 23 El. c. 1. ſ. 5. Every perſon above the age 
of lixteen years, which ſhall not repair to ſome church chapel or 
uſual place of common prayer, but forbear the ſame contrary to 
the 1 El. c. 2. and be thereof lawfully convicted, ſhall forfeit 
to the queen 201 a month. _ : 

And there are mary regulations concerning the ſame, 
by that, and by ſeveral ſubſequent ſtatutes ; which being 
chiefly intended againſt popiſh recuſants, are more pro- 
perly treated of under the title Popery. And by the to- 
leration act, the ſame ſhall not extend to qualified pro- 
teſtant diſſenters: but no papiſt, or popiſh recuſant, ſhall 
have any benefit by the ſaid act of toleration. 

And by the 23 El. c. 1. Every perſon which uſually 
on the ſunday ſhail have in his houſe divine ſervice which 
is c{tabliſhed by the law of this realm, and be thereat him- 
(cif uſually or moſt commonly preſent, and ſhall not ob- 
ſtinately refuſe to come to church; and ſhall alſo four 
times in the year at leaſt be preſent at the divine ſervice 
| in the church of the pariſh where he ſhall be reſident, or 

in ſome other common church or chapel of eaſe, ſhall not 
incur the ſaid penalty of 201 a month for not repairing to 
church. ſ. 12. 

5. By the 3 J. c. 5. No recuſant convidt ſpall practiſe law 
er phyſick, ner ſhall be judge or miniſter of au court, or bear 
any inilitary office by land or ſca; and ſhall forfeit fer every 
Hence 100 1: and ſhall alſo be diſabled to be executor, admini- 
irator, or guardian. ſ. 8. 22. 


6. By 
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Penalty of har- 6. By the 3 J. c. 4. Every perſon who ſhall retain in hs 
2 lach re- ſervice, or ſhall relieve, keep, or harbour in his houſe any ſer. 
; vant, fojeurver, or firanger, who fhall not repair io churc), 

but ſhall forbear for a month together, not having reaſonal e 

excuſe, hal! forfeit 101 for every month he ſhall continue in h 

houſe Juch perſon ſo forbearing : Aud the juſlices of the peace 

in their ſcſions may hear and determine the ſame. ſ. 32, 


3 
. 7. But by the 1 J. c. 4. A reciſant conforming himſel/ 
torming . Hall be diſcharged ef all penalties, which he might otherwiſe 


Suſtain by reaſan of bis recufancy. 1. 2. 


II. Eftaliiſhment of the buok of common prayer. 


Power of the I. Art. oo. The church hath power to decree rites cr 
church to decree Ceremonics, that are not CO!:Ltrary to God's word. 

rites and cere- Art. 34. It is not n-cef! ry that tra itions and ceremo- 
Montes. 


nies be in all places one, or utterly like ; for at all times 
they have been divers, and may be changed according to 
the diveriity of countries, times, and mens manners: 
ſo that nothing be oidained againſt frod's word. Whoſbo- 
ever thro” his private judgment, willingly and purpoſcly 
doth openly break the traditions 2nd ceremonies of the 
church, which be not repugnant to the word of God, and 
be ordained and approved by common authority; ought 
to be rebuked openly (that other may fear to do the like), 
as he that oftendeth againſt the common order of tte 
church, and hurteth the authority of the magikrate, and 
woundeth the coniciences of weak bretirzen. Every pat— 
ticular or national church, hath authority to ordain, 
change and aboliſh ceremonies er rites of the church, 
- ordained only by man's authority; fo that all things be 
done to edifying. 

Car, 6. Whoever ſhall affirm, that the rites and cere- 
monies of the church of England by law eſtabliſhed, are 
wicked, antichriſtian, or ſuperſtitious; or ſuch as, being 
commanded by lawful authority, men who are zealoully 
and godly aftected may not with any good conſcience ap- 
prove them, uſe them, or as occaſion requireth ſubſcribe 
unto them: let him be excommunicated ipſo facto, and 
not reſtored until he repent, and publickly revoke ſuch 

his wicked errors. 

Liturgy before 2. In the more early ages of the church, every biſhop 
— acts of uni- had a power to form a liturgy for his own dioceſe; and it 
N he kept to the analogy of faith and doctrine, all circum- 
ſtances 


a mn «a R9P2 «© we © ww mule. 


© © — — — mw — — 


$Zublick wozſhip. 223 


dances were left to his own diſcretion, Afterwards the 
tactice was, for the whole province to follow the ſervice 
of the metropolitan church; which allo became the gene- 
ral rule of the church: And this Lindwood acknowledgeth 
to be the common law of the church; and intimates, that 
the uſe of ſeveral ſervices in the ſame province (as was 
here in England) was not to be warranted but by long 
cuſtom. Gib/. 259. 

The latin ſervices, as they had been uſed in England 
before, continued in all king Henry the eighth's reign, 
without any alteration ; ſave ſome raſures of collects for the 
pope, and for the office of Thomas Becket and of ſome 
other ſaints, whoſe days were by the king's injunctions 
no more to be obſerved; but thoſe rafures or deletions 
were ſo few, that the old maſs books, breviaries, and 
other rituals, did ſtill ſerve without new impreſſions. 
Gitf. 259. 

In the ſecond year of king Edward the ſixth, a li- A of unifor« 
turgy was eſtabliſhed by the ſtatute of the 2 & 3 Ed. 6, 24 2 * 
c. 1. as followeth: | 0 

here of long time there hath been had in this realm of Eng- 
land and in Wales," divers forms of common prayer, commonly 
called the ſervice of the church, that is to ſay, the uſe of Sarum, 
of York, ef Bangor, and of Lincoln; and beſides the ſame, new 
ef late much more divers and ſundry forms and faſhions have 
been uſed in the cathedral and parifh churches of England and 
Wales, as well concerning the mattens or moriing prayer, and 
the evenſong, as alſa concerning the holy communion commonly cal- 
led the maſs, with divers and ſundry rites and ceremonies con— 
terning the ſame, and in the adminij!ration of other ſacraments 
of the church; and albeit the king, by the advice of his council 
hath heretofore divers times aſſayed to ſlay innovations or now 
rites concerning the premiſes, yet the ſame hath not had ſuch 
good ſucce as his highneſs required in that behaif'; whereupon 


of his ſubjets in that behalf; of his great clemency hath not only 
been content to ab/lain from puniſhment of thoſe that have 2 
fended in that behalf, but 44% ta the intent a uniform quiet and 
godly order ſhould be had concerning the premiſſes, hath appoint- 
ed the archbiſhop of Canterbury and certain other of the mol 
learned and diſcreet biſhips and other learned men g this realm, 
having reſpect to the moſl ſincere and pure chriſtian religion 


wy taught by the ſcripture, as to the uſages in the primitive church, 
te draw and make one convenient and meet order rite and 
wit 


gl faſhion of common and open prayer and adminiſtration of the ſa- 
ce ments to be had and uſed in his maje/;*s realm of England and 
| 1 
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in Wales; the which, by the aid of the Holy Ghoſt, with on 
uniform agreement is of” them concluded, ſet forth and deli. 
vered in a book, intitled, The book of common prayer and 
adminiſtration of the ſacraments and other rites and cere. 
monies of the church, after the uſe of the church of Eng. 
land: Wherefore the lords ſpiritual and temporal and the am- 
mons in this preſent parliament aſſembled, conſidering as well 
the moſl godly travel of the king's highneſs herein, as the gath 
rayers orders rites and ceremonies in the ſaid book mentioned, 
and the conſiderations of altering thoſe things which be altered, 
and retaining theſe things which be received in the ſaid bool, 
d alſo the honour of God, and great quietneſs which by the grac 
il enſue upon the one and uniform rite and order in 
ſuch common prayer and rites and external ceremonies to be uſe 
throughout England and Wales, do give to his highneſs mit 
hearty and lowly thanks for the ſame, and humbly pray tht it 
may be enacted by his majeſly with the aſſent of the lord ani 
commons in parliament aſſembled, That all and fingular miniſter; 
in any cathedral or pariſh church, or other place within this 
realm, ſhall be bounden to ſay and uſe the mattens, evenſong, ce- 
lebration of the Lord's ſupper commonly called the maſs, and al. 
miniſtration of each the ſucraments, and all their common and 
open prayer, in ſuch order and form as is mentioned in the ſane 
bock, and none other, or otherwiſe. | 
And by the ſame act divers regulations were made, to 
eſtabliſh the ſaid book; which are yet in force, not for 
the eſtabliſhment of that book, but for the eſtabliſhment 
of the preſent book of common prayer injoined by the 2c 
of uniformity of the 13 and 14 C. 2. and which therefore 
remain to be inſerted in their due courſe. For, that | 
may obſerve it once for all; the regulations made by the 
ſeveral acts of uniformity for the eſtabliſhing of the ſeveral 
reſpective liturgies, are all brought over and inforced by 
the laſt act of uniformity for the eſtabliſhing of the preſent 
book of common prayer, by this clauſe following, viz. 
The ſeveral good laws and ſlatutes of this realm, which hav 
been formerly made, and are now in force, for the uniformity 
of prayer and adminiſtration of the ſacraments, ſhall jtand u 
full force and ſirength to all intents and purpoſes whatſoever, 
for the eftabliſhing and confirming of the ſaid book herein befere 
mentioned to be joined and annexed to this af, and ſhal be 
applied practiſed and put in ure for the puniſhing of all offenci 
contrary to the ſaid laws, with relation to the book aforeſaid, 
and no other. 13 & 14 C. 2. c. 4. f. 24. 
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And by the 3 & 4 Ed. 6. c. 10. All books called antipho- 
ners, miſſals, grailes, proceſſinals, manuals, legends. pies» 
portuaſſes, primers in latin and engliſh, couchers, journals, 
ordinals, or ether books or writings whatſaever heretofore 
uſed for the ſervice of the church, written or printed in the 
engliſh or latin tongue, other than ſuch as ſhall be ſet forth 
by the King's majeſty, ſball be clearly and utterly ab liſhed, ex- 
tinguiſhed and forbidden for ever to be uſed or kept in this realm 
or elſewhere in any the king's deminions, |. 1. 

And if any perſon or perſons, bodies politic? or corporate 
that ſhall have in his or their cuſtody any the books or writings 
of the forts aforeſaid, and do not before the laſt day of June 
next enſuing deliver or cauſe to be delivered all and every the 


ame books te the mayor bailiff conſiable or chur. hwardens of 


the town where ſuch books then ſhall be, (to be by them delivered 
over openly within three months next foll;wing after the jaid 
delivery, to the archbiſhop biſhop chancellor or commiſſary of the 
ſame dioceſe, to the intent that they cauſe them immediate'y aſter 
either to be openly burned, or ot/-erwiſe defaced and dejirayed :) 


he ſball for every ſuch book or bobs willingly retained in is hands 


or cuſtody, and not delivered as aforeſaid after the ſaid laſt 
day of June, and_be_ thereof lawſully convitt, forfeit tothe 
ling for the firſt offence 20 ſh, and fer the ſecond offence 4 l, 
and for the third offence ſhall ſuffer impriſonment at the king's 
will. l. 2. 

And if any mayors bailiffs con/lables or ethers, do not within 
three months after receipt of the ſame books, deliver or cauſe 
to be delivered ſuch books jo by them received, to the arehbig op 
biſhep chancellor or commiſſaries of their dioceſe ; and if the ſaid 
archbiſhop biſhop chancellor or cemmiſſaries do not within 
forty days after the receipt of ſuch backs, burn deface and troy, 
or cauſe to be burned defacea or deſtroyed the ſame Looks, and 
every them; they and every of them ſo offending ſhall forfeit 


to the king, being thereof lawfully convitt, 401. The one half 


ef all which forfeitures ſhall be to any of the king's ſuljects 
* will ſue for the ſame in any of the king's courts of record. 
3. 


And as well juſtices of aſſize in their circuits, as juſlices of 


the peace within the limits of their commiſſion in the general 
ſeſſions, ſhall have power to inquire of, hear, and determine the 
one in ſuch form a» they may do in other ſuch like caſes, 
4. 
Provided, that any perſon may uſe keep and have any primers 
in the engliſh or latin tongue, ſet forth by king Henry the eighth; 
fo that the ſentences of invocation or prayer to ſaints in the ſame 
primers be blotted, or clearly put out of the ſame. 1. 6. 

Vor. III. Q 4. Thus 
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SA Ft 4: Thus ſtood the liturgy until the 5th year of king 
mit; of the; Edward the ſixth. But becauſe ſome things were contaired 
E.G. in that liturgy, which ſhewed a compliance with the ſu. 
perſtition of thoſe times, and ſome exceptions were taken 
to it by ſome learned men at home, and by Calvin abroad, 
therefore it was reviewed, in which Martin Bucer was 
conſulted, and ſome alterations were made in it, which 
conſiſted in adding the general confeſſion and abſolution; 
and the communion to begin with the ten commandments, 
'The uſe of oil in confirmation and extreme unction were 


4 
e 
. 


| 
| 
| 
? left out, and alſo prayers for ſouls departed, and what ten- 
; ded to a belief of Chriſt's real preſence in the euchariſt. | 
5 And this liturgy ſo reformed was eſtabliſhed by the act of | 
1 the 5 Ed. 6. as followeth: Becauſe there hath riſen in 
4 the uſe and exerciſe of the cemmon ſervice in the church herets- 
4 fore jet forth, divers doubts for the faſhion and manner ef thi | 
| miniſtration of the ſame, rather by the curioſity of the miniſtir 
and miſlakers, than of any other worthy cauſe : therefore at | 
well for the more plain and manifeft explanation thereof, as fer . 
the more perſeftion of the ſaid order of common ſervice, the [ 
king with the aſſent of the lords and commons in parliament aſ f 
fembled, hath caufed the aforeſaid order of common ſervite, in- t 
titled, the book of common prayer; to be faithfulhy and god) | 
perufed explained and made fully perfet, and hath annexed gr | 
joined it jo explained and perfetted to this flatute : adding a, l 
a form and manner of making and conſecrating of archbiſhes C 
biſhops prieſts and deacins, to be of like force authority and va- a 
lue, as the fame like aforeſaid book intitled the book of commun . 
frayer was before ; and with the ſame clauſes of proviſiens and 0 
exceptions to all intents and purpoſes as by the act of the 2 & 3 4 
Ed. 6. c. 1. was limited and expreſſed for the uniformity of A 
ſervice and adminijiration of the jacraments throughout tht 5 
realm, ion ſuch feurr al pains as in the ſaid att is expreſſed, b 
Hind the ſaid former ad ts fland in full force and flrength t! * 
all inteats aud confliruclions, and to be applied practiſed and q 
Put in ure to and for the effabliſhing of the bout of comm ie 
proyer new explained and hereunto annexed, and alſo the jets " 
Herm of mating aretbiſbaps biſhops priefls and deacons hereunts Þ 
anncacd, as it was for the former boot. 5 & 6 Ed. 6. c. 1: , 
„ 
Tus liturgy was aboliſhed by queen Mary; who hav- 1 
ing called in and deſtroyed the aforeſaid raſed books ot 5 


king Henry the eighth, required all pariſhes to furniſh 
themſelves with new complete buuks, and enacted that 


the ſervice ſhould ſtand as it was moſt commonly uſes 
| 1 in 


. 
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in the laſt year of the reign of the ſaid king Henry the 
eighth. Gil). 259. | 

And for a month and more after queen Mary's death, 
the ſervice continued as before, nothing being forbidden 
but the elevation; but on the 27th day of December fol- 
lowing, queen Elizabeth ſet forth a proclamation, to 
charge and command all manner of her ſubjects, as well 
thoſe that be called to the miniſtry of the church, as all 
others, that they do forbear to preach or tcath, or to give 
audience to any manner of doctrine or preaching, o her 
than to the goſpels and epiſtles, commonly called the goſ- 
pel and epiſtle of the day, and to the ten commandments 
in the vulgar tongue, without expoſition or addition of 
any manner of ſenſe or meaning to be applied or added; 
or to uſe any other manner of publick prayer rite or cere- 
mony in the church, but that which is already uſed, and 
by law received, or the common ſitany uſed at this preſent 
in her majeſty's own chapel, and the Lord's prayer and the 
creed in engliſh; until conſultation may be had by par- 
liament, by her majeſty and her three eſtates of this realm, 
for the better conciliation and accord of ſuch cauſes, as at 
this preſent are moved in matters and ceremonies of re— 
ligion. Gi. 267, 268. 

5. After which, in the firſt year of the ſame queen, a 
liturgy was eſtabliſhed by act ot parliament of the x EI. 
c. Z in this wile : Be it enacted, by the queen's highneſs, 
with the aſſent of the lords and commons in this preſent parlia- 
ment aſſembled, that all miniſters in any cathedral or pariſh 
church, or other place, ſhall be b:1111den to ſay and uſe the mat— 
tens, evenſong, celebration of the Lord's ſupper, and admin iſtt a- 
tian of each of the ſacraments, and all the common and open pray- 
er, in ſuch order and form as is mentioned in the book authorized 
by parliament in the 5 & 6 Ed. b. with one alteration er 
addition of certain leſſons to be uſed on every ſunday in the year, 
and the form of the litany altered and corre#fted, and tw: ſen- 
tences only added in the delivery of the ſacrament to the com- 
municants, and none other or otherwiſe. And there was a 
proviſo, that ſuch ornaments of the church, and of the mi- 
ni/lers thereofy ſhall be retained and uſed, as was in this church 
of England by authority of parliament in the ſecoud year of the 
reign of king Edward the fixth, until «ther order fha!l be taken 
therein by the authority of the queen's majeſly, with the advice 
of her commiſſioners appointed and authorized under the great 
ſeal of England for cauſes eccleſiaſtical, or sf the metrepelitan 
of this realm. | 
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Of the lord and commons] It was not ſaid lords ſpirituab 
in this or either of the former acts; becauſe all the biſhops 
preſent diſſented. Gi. 268. 


The form of the litany altered and corrected] By the omiſ. 
ſion of \the clauſe, from the tyranny of the biſhop of Rome and 
ble enormities ; which had been in the 2d and 
in the 5th of Ed. 6. Gibf. 268. 


Two ſenitences only added in the delivery of the ſacramenti] 
Of the two forms now uſed at the delivering of the bread 
and wine, the firſt part of each (to the word he inclu. 
five) was in the book of the ſecond year of king Edward 
the ſixth, but not the ſecond part; but in the book of the 
fifth year, was the ſecond part without the firſt : and the 
alteration made by virtue of this act, was the inſerting of 
both as they now ſtand. _ Gig,. 268. 


Order fall be taken by authority of the queen's majeſty, with 
the advice of her commiſſioners] I'wo years afterwards, by 
virtue of this clauſe, the queen iſſued her commiſſion to 
the archbiſhop and three others to peruſe the order of the 
leilons throughout the whole year, and to cauſe ſome new 
calendars to be imprinted ; which were finiſhed and ſent 
to the ſeveral biſhops to ſee them obſerved in their dioceſes 
in the month of February 1560. Gb/. 268. 

By Can. 36. of the canons in 1603; N perſoz ſhall le 
received into the miniflry, nor admitted to any eccleſtaſtical living, 
nor ſuffered to preach, to catechize, or be a lecturer or reader 
of divinity in any place; except he fhall firſt ſubſcribe (amongſt 
others) to this article following z; That the book of common 
prayer, and of ordering of biſhops prieſts and deacons, 
containeth in it nothing contrary to the word of God, and 
that it may be lawfully uſed, and that he himſelf will uſe 
the form in the ſaid book preſcribed, in publick prayer and 
adminiſtration of the ſacraments, “ and none other.” 

And by Can. 56. of the ſame canons; Every miniſter, 
being poſſeſſed of a benefice that hath cure and charge of ſcul, 
aiths* he chicfly attend to preaching, and hath a curate under 


Him to execute the ether duties which are ro be performed fer 


him in the church, and likewije every other ſtipendiary preacher 
that readcth any lecture, or catechizeth, or preacheth in any 
church or chapel, fhail twice at the leaſt every year read hims 
fel, the divine ſervice upon two ſeveral ſundays publickly and at 
the uſual times, both in the forenoon and afternoon in the church 
arhich he ſo peſſiſeth, or where he readeth catechizeth or preach- 
eib, as is aforejaid, and fhall likewiſe as often in every year ad- 
miniſler the ſacraments of baptiſm (if there be any to be hy: 
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ized), and of the Lord's ſupper, in ſuch manner and form, 
and with the obſervation of all ſuch rites and ceremonics as ere 
preſcribed by the book of common prayer in that behalf : which 
if he do not accordingly perform, then ſhall he that is poſſeſſed of 
a benefice (as before) be ſuſpended ; and he that is but à read- 
er preacher or catechizer, be removed from his place by the 
liſhop of the dioceſe ; until he or they ſhall ſubmit themſelves to 
perform all the ſaid duties, in ſuch manner and ſort as before ts 


proſcribed. 


After the paſſing of theſe canons, king James in the 
firſt year of his reign, by virtue of the aforeſaid proviſo in 
the 1 El. c. 2. upon the conference held before the king 
himſelf at Hampton-court, gave directions to the arch- 
biſhop and other high commiſſioners, to review the com- 
mon prayer book; and they did make ſeveral material al- 
terations and enlargements of it, as in the office of private 
baptiſm, and in ſeveral rubricks and other paſſages, and 
added five or fix new prayers and thankſgivings, and all 
that part of the catechiſm which contains the doctrine of 
the ſacraments. And yet the powers ſpecified in that 
proviſo, ſeem not to extend to the queen's heirs and ſuc- 
ceſſors, but to be only lodged perſonally in the queen 
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yet the book of common prayer ſo altered ſtood in force 


from the firſt year of king James, to the fourteenth of 
Charles the ſecond. Watſ. c. 31. 

And it is to be obſerved, that the liturgy of the 13 & 
14 C. 2, is not the ſame with that which the aforeſaid 
canons do refer to; ſo that ſo far forth'the ſaid canons as 
to this matter are not now in force. | 

6. In the preface to the book of common prayer, con- 
cerning the ſervice of the church (which was alſo nearly 
the ſame in the 2d and in the 5th of Ed. 6:) There 
was never any thing by the wit of man ſo well deviſed, or ſo 
fare efablifhed, which in continuance of time hath not been cor— 
rupted; as among other things, it may plainly appear by the 
cammon prayers in the church, commonly called divine ſer vice. 
the firſt original and ground whereof, if a man would ſearch 
out by the ancient fathers, be ſhall find that the ſame was not 
ordained but of a gcod purpoſe, and for a great advancement of 
goalineſs. For they fo ordered the matter, that all the whale 
bible (or the greateſt part theresf ) ſhould be read over once 
every year ; intending thereby, that the clergy, and eſpecially 
fuch as were miniſters in the congregation, ſhould by often read- 
ng and meditation in God's word, be ſtirred up to godlineſs 
themſelves, and be more able to exhort ethers by wholeſome dac= 
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trine, and to confute them that were adverſaries to the truth, 
and further. that the people, by daily hearing of holy ſcripture 
read in the church, might continually profit more and more in 
the knowledge of God, and be the more inflamed with the ly 
of his true religion, | 

But theſe many years paſſed, this godly and decent order if 
the ancient fathers hath been ſa altered broken and neglected, by 
planting-in uncertain ſtories and legends, with multitude of re. 
ſponas, verſes, vain repetitions, commemoratious, and ſynoaals 
that co monly when any book of the bible was begun, after 
three or four chapters were read out, all the reſt were unread, 
And in this fort the baok of Iſaiah was begun in advent, and 
the book of Geneſis in ſeptuageſima; but they were only begun, 
and never read through ; after like ſort were other books of haly 
ſeripture uſed. And moriover, whereas $1 Paul would hare 
ſuch language ſpoken t2 the people in the church, as they might 
underſiand and have profit by hearing the ſame ; the ſervice in 
this church of Hin theſe many years hath been read in latin 
to the propie, which they unde //and not; ſa that they have 
heard with their ears only, and their heart fpirit and rund 
have not been e fie thereby. And further mare, natwithjland- 
ing that the ancient fathers have divided the pſaims into ſeven 
portions, whereof every one was called a necturn; now of late 
time, a few of them have been daily ſaid, and the reſt utterly 
omitied. Moreover, the number and hardneſs of the rut 
called rhe pie, and the manifold changings of the ſervice, was 
the cauſe that ta turn to the book only was ſo hard and intricatt 
a matter, that many times there was more buſineſs to find cut 
what ſhould be read, than to read it when it was found out, 

"Theſe inconveniencies therefore conſidered, here is ſet furth 
ſuch an order, whereby the ſame may be Tedreſſed. And fir a 
readineſs in this matter, here is irawn out a kalendar for that 
purpoſe, which is plain and eaſy to be underſioad ; whereif (| 
much as may be) the reading of holy ſcripture is ſo ſet firth, 
that all things ſhall be done in order, without breaking one pied 
from another, For this cauſe be cut off anthems, reſ10nd 
invitatories, and ſuch like things, as did break the continual 
courſe of the reading of the ſcripture, 

Yet becauſe there is na remed;, but that of neceſſity there muſt 
be ſ»me rules; therefore certain rules are here ſet forth : which 
as they are few in number, ſo they are plain and eaſy t bt 
unde %. So that here you have an order for prayer, and 
for the reading of the holy ſcripture, much agreeable to the mind 
and pur piſe of the old fathers, and a great deal more profitabi 
and cammodious, than that which of late was uſed. It is mit 
proficable, becauſe here are liſt out many things, wheresf font 
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are untrue, ſome uncertain, ſome vain and fuperſtitious, and 
mthing is ordained to be read but the very pure word of God, 
the Holy ſcriptures, or that which is agreeable to the fame ; and 
that in ſuch a language and order, as is moſt eaſy and plain for 
the underſtanding both of the readers and hearers. It is alſo 
more commodious, both for the ſborineſs thereof, and for the 
plainneſs of the order, and for that the rules be few and eaſy. 

And foraſmuch as nothing can be fo plainly ſet forth, but 
doubts may ariſe in the uſe and practice of the ſame; to appeaſe 
all ſuch diverſity (if any ariſe) and for the refolutisn of all 
doubts, concerning the manner how to underſtand do and execute 
the things contained in this boot; the parties that fo doubt, or 
diverſely take any thing, ſhall alway reſort to the biſhop of the 
diceſe, who by his diſcretion fhall take order for the quicting 
and appeaſing of the ſume; jo that the ſame order be not contrary 
to any thing contained in ibis boot, And if the biſhop of the 
ditceſs be in doubt, he may fend for the reſalution thereof to the 


archbiſhop. 


And altha' it be appointed, that all things hall be read and 


ſung in the church in the engliſh tongue, to the end that the con- 
gregation may be thereby edified ; yet it is not meant, but that 
when men ſay morning and evening prayer privately, they may. 


ſay the ſame in any language that they themſelves ds underſtand. 


Stories and legends] That is, concerning the lives of the 
ſaints; of whom there being ſuch a number in the church 
of Rome, few days are free from the ſtories and legends 
they relate of them. Gr. 263. 


Reſpond) A ſhort anthem ſung, after reading three or 


ſour verſes of a chapter ; after which, the chapter pro- 
ceeds, Id, 


Commemorations] The ſervice of a leſſer holiday falling 
in with a greater. Id. 


 Synodals] Conſtitutions made in provincial or dioceſan 
ſyaods, and publiſhed in the pariſh churches. Id. 


Meturn] So called from the ancient chriſtians riſing in 
the night to perform them. Id. 


Pie] A table to find out the ſervice belonging to each 
day; which becomes very difficult, by the coincidence of 
many offices on the ſame day. 14. 


Invitatories] Some text of ſcripture, adapted and choſen 
for the occaſion of the day, and uſed before the wenite ; 
which alſo it ſelf is called the invitatory pſalm. 14. 
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In the Engliſh tongue] By Art. 24. It is a thing plainly 
repugnant to the word of God, and the cuſtom of the pri- 
mitive church, to have publick prayer in the church, or 
to miniſter the ſacraments, in a tongue not underſtanded 
of the people, 

And by the 2 & 3 Ed. 6. c. 1. it is provided, that it 
ſhall be lawful to any man that underſtandeth the preek, 
latin, and hebrew tongue, or other ſtrange tongue, to ſay 
and have the prayers of mattens and evenſong in latin or 
any ſuch other tongue, ſaying the ſame privately, as they 
do underſtand, /. 5. 

And for the encouragement of learning in the tongues, 
in the univerſities of Cambridge and Oxford; it ſhall be 
lawful to uſe and exerciſe in their common and open prayer 


in their chapels (being no pariſh churches) or other 


places of prayer, the mattens, evenſong, litany, and all 
other prayers (the holy communion commonly called the 
maſs excepted) preſcribed in the ſaid book, in greek, latin, 
or hebrew. /. 6. 

And by the 13 V 14 C. 2. c. 4. it is provided, that it 
ſhall be lawful to uſe the morning and evening prayer, 
and all other prayers and ſervice preſcribed in and by the 
ſaid book, in the chapels or other publick places of the 
reſpective colleges and balls in both the univerſities, in 
the colleges of Weſtminſter Wincheſter and Eaton, and 
in the convocations of the clergies of either province, in 
latin. /. 18. 

And by the ſame ſtatute, the biſhops of Hereford, St 
David's, Aſaph, Bangor, and Landaff, and their ſuccel- 
ſors, {hall take order that the ſaid book be tranſlated into 
the britiſh or weiſh tongue, to be uſed in Wales where 
the welih tongue is Commonly uſed; and at the ſame 
time an engliſh book ſhall be had there likewiſe, that ſuch 
as underſtand the fame may have recourſe thereunto, and 
ſuch as do not underitand the ſame may by conferring both 
tongues together the ſooner attain to the knowledge of the 
engeiſh tongue. /. 27. . 

And by the 5 El. c. 28. The biſhops are in like man- 
ner required to cauſe the old and new teſtament to be 
tranflated into welſh, and to have one engliſh and one 
welſh copy in every ſuch reſpective place. 


By the 13& 14C. 2. c. 4. (which is the laſt act of 
uniformity) it is enacted as follows: Hhereas by the ne- 
gieet of mi. niſters in uſing the order of common prayer, during 
the time of the late trouvics, great miſchi 700 i5 and inconveniences 


have ariſen; for the prevention ther 27 in time to come, and 
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for ſettling the peace of the church, the king (according to his 


declaration of the five and twentieth of October 1660) granted 


his commiſſion under the great ſeal, to ſeveral biſhops and other - 


divines, to review the book of common prayer, and to prepare 


ſuch alterations and additions as they thought fit to offer : And 


afterwards the convocations of both the provinces being by his 
majeſty called and aſſembled, his majeſiy hath been pleaſed to 
authorize and require the preſidents of the ſaid convocation, and 
ether the biſhops and clergy of the ſame, to review the ſaid book 
of common prayer, and the book of the form and manner of the 
making and conſecrating of biſhops prieſts and deacons ; and that 
after mature conſideration, they ſhould make ſuch additions and 
alterations in the ſaid books reſpectively, as to them ſhould ſeem 
meet and convenient, and ſhould exhibit and preſent the ſame to 
his majeſiy in writing, for his further allowance or confir ma- 
tion : fince which time, they the ſaid preſidents biſhops and clergy 
ef beth provinces have accordingly reviewed the ſaid books, and 
have made ſome alterations to the ſame which they think fit to be 
injerted, and ſeme additional prayers to the ſaid book of common 
prayer to be uſed upon proper and emergent occaſions ; and have 
exhibited and preſented the ſame unto his majeſty in writing in 
aue book, intitled, The book of common prayer and admi- 
niftration of the ſacraments and other rites and ceremo- 
nies of the church, according to the uſe of the church of 
England, together with the pſalter or pſalms of David 
pointed as they are to be ſung or ſaid in churches, and 
the form and manner of making ordaining and conſecrat- 
ing of biſhops prieſts and deacons: Al which his majeſty 
having duly conſidered, hath fully approved and allowed the 
ſame, and recommended to this preſent parliament, that the ſaid 
boats of common prayer and of the farm of ordination and conſe- 
eration of biſhops prieſis and deacons, with the alterations and 
additions which have been ſo made and preſented to his majeſly 
by the ſaid convacations, be the book which ſhall be appointed to 
le uſed by all that officiate in all cathesral and collegiate churches 
and chapels, and in all chapels of colleges and halls in both the 
wiverſities and the colleges of Eaton and Winchefler, and in all 
pariſh churches and chapels throughout the kingdom, and by all 
that make or conſecr ate biſhops prigſts or deacons in any of the 
ſeid places, under ſuch ſanctions and penalties as the houſes of 
paruament fhall think fit. 1. 1. 

Naw in regard that nothing conduceth more to the ſettling of 
the peace of the nation, nor to the honour of our religion and the 
Propagation thereof, than an univerſal agreement in the publick 
worſhip of God; and io the intent that every perſon within this 
Yam may certainly know the rule to which he is to conform, in 

publick 
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publick warſhip and adminiſtration of ſacraments and other rity 
and ceremonies of the church of England, and the manner hy 
and by whom biſhops prieſis and deacons are and ought ty | 
made ordained and conſecrated ;,, be it enacted by the king's jj 
excellent majeſty, by the advice and conſent of the lords ſpiritual 
and temporal and of the commons in this preſent parliament 
aſſe nblea, That all and ſinguiar miniſters in any cathedral, ei. 
legiate, or pariſh church or chapel, or other place of public 
worſhip, ſhall be bound to ſay and uſe the morning prayer, 
evening prayer, celebration and adminiſtration of bath the ſa- 
craments, and ail other the public and cemmon prayer, in fich 
order and form as is mentioned in the ſaid biok, intitled ar 
aforeſaid, and anutæed and joined to this preſent act; and that 
the morning and evening prayers therein contained, fhall up 
every Lord's day, and upon all other days and occaſions, und at 
the times therein appointed, be openly and ſolemnly read by all 
and every minifter or curate, in every church chapel or other 


Place of public warſhip as aforejaid. ſ. 2. 


Granted his commi/fien under the great ſeal] Which bore 
date Mar. 25. 1661, and was directed to twelve biſhops 
and twelve preſbyterian divines; with nine aſſiſtants on 
each fide, to ſupply the places of the principals, when 
they ſhould be occaſionally abſent, In virtue of which 
commiſſion, the commiſſioners met frequently at the S. 
voy, and diſputations were held, but nothing concluded. 


Gul}. 275. | 
Or other place of publick worſhip]. By the 22 G. 2. c. 33 


All 6ommanders, captains, and officers at ſea, ſhall cauſe 
the publick worthip of Almighty God, according to the 


liturgy of the church of England, to be perfurmed in, 


their reſpective ſhips ; and prayers and preachings by the 
chaplains ſhall be performed diligently. Art. 1. 

And by the rubrick before the ſervice at ſea: The 
morning and evening ſervice to be uſed daily at fea, fhal 
be the ſame which is appointed in the book of commu 
prayer. 

In ſuch order and form as is mentioned in the ſaid bark} 
Provided, that in all thoſe prayers, litanies, and collects, 
which do any way relate to the king, queen, or royal 
progeny z the names be altered and changed from time to 
time, and fitted to the preſent occaſion, according to the 
direction of lawful authority. 13 & 14 C. 2. c. 4 /- 25 
That is, (according to practice,) of the king or queen i 
council. Gig. 280. | 


7. By 
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ter 7. By the 1 El. c. 2. The book of common prayer Books cf com- 
he charges of the pariſhi f mpg an + She 
0 ſhall be provided at the charges of the pariſhioners of every 5 provided, 
by pariſh and cathedral church. / 19. 


JI This was intended of the book of common prayer, as 
al men eſtabliſhed by that act. 

By Can. 80. The churchwardens or queſtmen of every 
church and chapel ſhall, at the charge of the pariſh, pro- 
vide the book of common prayer, lately explained in ſome 
few points by his majeſty's authority, according to the 
laws and his highneſs's prerogative in that behalf; and 
that with all convenient ſpeed, but at the furtheſt within 
two months after the publiſhing of theſe our conſtitutions. 

And this was intended of the ſame book of common 
prayer, as altered in the conference at Hampton court as 
aforeſaid. 

Finally, by the 13& 14 C. 2. c. 4. A true pri ted 
copy of the (preſent) book of common prayer, ſhall at 
the coſts and charges of the pariſhioners of every pariſh 
church and chapelry, cathedral church, college and hall, 
be provided before the feaſt of St Bartholomew 1662; on 
pain of 31 a month, for ſo long time as they ſhall be un- 
provided thereof. /. 26, | 

And the reſpective deans and chapters of every cathedral 
or collegiate church were required at their proper coſts and 
charges, before Dec. 25. 1662, to obtzin under the great 
ſeal of England, a true and perfect printed copy of this 
act, and of the ſaid book annexed hereunto, to be by the 
ſaid deans and chapters and their ſucceſſors kept and pre- 
ſerved in ſafety for ever, and to be alſo produced and 
ſhewed forth in any court of record as often as they ſha!l 
be thereunto lawfully required; and alfo there ſhall be 
delivered true and perfect copies of this act and of the 
ſame book into the reſpective courts at Weſtminſter, and 
into the tower of London, to be kept and preſerved for 
| ever among the records of the ſaid courts, and the records 
of the tower, to be allo produced and ſhewed forth in an 
court as need ſhall require; which ſaid books ſo to be 
exemplified under the great ſea] of England, ſhall be ex- 
amined by ſuch perſons as the king ſhall appoint under 
the great ſeal of England for that purpoſe, and ſhall be 1 
compared with the original book hereunto annexed, and 
they ſhall have power to correct and amend in writing 
any error committed by the printer in printing of the 
lame book, and ſhall certify in writing under their hands ; 

and 
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and ſeals, or the hands and ſeals of any three of them 2 
the end of the ſame book, that they have examined and 
compared the ſame book, and find it to be a true and per. 
fect copy; which ſaid books ſo exemplified under the 
great ſeal, ſhall be deemed to be good and available in the 
law to all intents and purpoſes, and ſhall be accounted zz 
good recores as this book it ſelf hereunto annexed. /. 28, 

8. By the 13 14 C. 2. c. 4. Every perſon who ſhall 
be preſented or collated or put into any eccleſiaſtical bene. 
fice or promotion, ſhall in the church chapel or place of 
publick worſhip belonging to the ſame, within two months 
next after that he ſhall be in the actual poſſeſſion of the 
faid eccleſiaſtical benefice or promotion, upon ſome Lordi 
day, openly publickly and;folemnly read the morning and 
evening prayers, appointed to be read by and according 
to the ſaid book of common prayer, at the times thereby 
appointed or to be appointed; and after ſuch reading 
thereof, ſhall openly and publickly before the congregs 
tion there aſlembled, declare his unfeigned aflent and con- 
ſent to the uſe of all things therein contained and pre- 
ſcribed, in theſe words and no other: „ I A. B. do her 
„ declare my unfeigned aſſent and conſent to all and 
© .every thing contained and preſcribed in and by tte 
© book, intituled, Ihe book of common prayer and ad. 
«© miniltration of the ſacraments and other rites and cere- 
* monies of the church, according to the uſe of the 
* church of England; together with the pſalter or plalms 
* of David, pointed as they are to be ſung or ſaid in 
„ churches; and the form or manner of making ordalt- 
„ ing and conlecrating of biſhops prieſts and deacons.“ 
And every ſuch perſon, who ſhall (without ſome lawful 
impediment to be allowed and approved by the ordinary 
of the place) neglect or refuſe to do the ſame within tht 
time aforeſaid (or in caſe of ſuch impediment, within one 
month after ſuch impediment removed) ſhall ipſo facto be 
deprived of all his ſaid ccclefiaſtical benefices and promo- 
tions; and the patron ſhall preſent or collate as if he welt 
dead. /. 6. 

And every perſon who ſhall be appointed or received 35 


. a lecturer, to preach upon any day of the week, in any 


church chapel or place of publick worſhip, the firſt time 
he preacheth {before his ſermon) ſhall openly publick) 
and ſolemnly read the common prayers and ſervice 3” 
pointed to be read for that time of the day, and then and 
there publickly and openly declare his aſſent unto and ap- 


probation of the ſaid book, and to the uſe of all the wy 
el 
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ers rites and ceremonies forms and orders therein con- 
tained, according to the form before appointed in this act; 
and ſhall upon the firſt lecture day of every month after- 
wards, ſo long as he continues lecturer or preacher there, 


at the place appointed for his ſaid lecture or ſermon, be- 


fore his ſaid lecture or ſermon, openly publickly and ſo- 
lemnly read the common prayers and ſervice for that time 
of the day, and after ſuch reading thereof ſhall openly 
and publickly before the congregation there aſſembled 
d:clare his unfeigned affent unto the ſaid book, accordin 

to the form aforeſaid: and every ſuch perſon who ſhall 
negle& or refuſe to do the ſame, ſhall from thenceforth be 
diſabled to preach the ſaid or any other lecture or ſermon 
in the ſaid or any other church chapel or place of publick 
worſhip, until he ſhall openly publickly and ſolemnly 
read the common prayers and ſervice appointed by the ſaid 
book, and conform in all points to the things therein pre- 
ſcribed, according to the purport and true intent of this 
at, Provided, that if the {aid lecture be to be read in 
any cathedral or collegiate church or chapel; it ſhall be 
ſufficient for the faid lecturer, openly at the time afore- 
ſaid, to declare his aſſent and conſent to all things con- 
tained in the ſaid book, according to the form aforeſaid. 
And if any perſon who is by this act diſabled (or prohi- 
bited, 15 C. 2. c. 6./. 7.) to preach any lecture or fer- 
mon, ſhall during the time that he ſhall continue ſo diſ- 
abled (or prohibited), preach any ſermon or lecture ; he 
ſhall ſuffer three months impriſonment in the common 
gaol: and any two juſtices of the peace of any county 
within this realm, and the mayor or other chief magiſtrate 
of any city or town coporate within the ſame, upon cer- 
tiicate from the, ordinary made to him or them of the 
offence committed, ſhall and are hereby required to com- 
mit the perſon ſo offending to the gaol of the ſame county 
city or town corporate. Provided that at all times when 
any ſermon or lecture is to be preached ; the common 


| Prayers and ſervice in and by the ſaid book appointed to 


be read for that time of the day, ſhall be openly publickly 


and folemnly read by ſome prieſt or deacon, in the church 


chapel or place of publick worſhip where the faid ſermon 
or lecture is to be preached, before fuch ſermon or lecture 
be preached, and that the lecturer then to preach ſhall be 
preſent at the reading thereof, And provided, that this 
act ſhall not extend to the univerſity churches, when any 
ſermon or lecture is preached there as and for the univerſit 

ſermon or lecture; but the ſame may be preached or read 


5 In 


237 


5 „ 2% AFSC tt 


238 


Subſcription and 
declaration of 
conformity. 


Publick worſhip: 


in ſuch ſort and manner, as the ſame have been heretofore 
preached or read. / 19, 20, 21, 22, 23. 

9. Every dean canon and prebendary of every cathedr| 
or collegiate church, and all maſters and other heads fel. 
lows chapiains and tutors of or in any college hall houſe 
of learning or hoſpital, and every publick profeſlor and 
reader in either of the univerſities and in every college 
elſe where, and every parſon vicar curate lecturer and eyer 
other perfon in holy orders, and every ſchoolmaſter keey. 
ing any publick or private ſchool and every perſon inſtrug. 
ing or teaching any youth in any houſe or private family 
as a tutor or ſchoolmaſter, who {hall be incumbent or 
have poſſeſſion of any deanry canonry prebend maſterſhip 
headſhip fellowſhip profeſſor's place or reader's place par. 
ſonage vicarage or any other ecclefiaſtical dignity or pro- 
motion or of any curate's-place lecture or ſchool, or {hall 
inſtruct or teach any youth as tutor or ſchoolmaſter, ſhall 
at or before his admiſſion to be incumbent or having pol. 
ſeſſion aforeſaid ſubſcribe the declaration following; * | 
A. B. do declare, that I will conform to the liturgy d 
« the church of England, as it is now by law eſtabliſh. 
« ed. .13&T 14 C2. 4: 3. 1 #. ff 1-6 $:þ 1h, 

Which ſaid declaration ſhall be ſubſcribed by every d 
the ſaid Maſters and other heads fellows chaplains aud 
tutors of or in any college hall or houſe of learning, and 
by every publick profeſſor and reader in either of the uni- 


verſities, before the vicechancellor or his deputy ; and by 


every other of the ſaid perſons before the archbiſhup biſhop 
or ordinary of the dioceſe (or his vicar- general chance!lor 
or commillary, 15 C. 2. c. 6. ＋. 5 : on pain of forfeiting 
ſuch office place promotion or dignity, and being utterly 
diſabled and ipſo facto deprived of the ſame; which ſhi! 


be void, as if ſuch perſon failing were naturally dead, 


138 14 C. 2. c. 4. 10. 
And if any ſchoolmaſter or other perſon inſtructing or 


teaching youth in any private houſe or family as a tutor 


or ichoolinaſter ſhall inſtruct or teach any youth as a tu- 
tor or ſchoolmaſter before ſuch ſubſcription 3 he ſhall for 
the firſt offence ſuſfer three months impriſonment, and 
for the ſecond and every other ofience ſhall ſuffer three 
months impriſonment, and alſo forſeit 51 to the king. 


J. 11. 


And after ſuch ſubſcription made, every ſuch perſon 
vicar or Curate and lecturer ſhall procure a certificate undc! 
the hand and ſeal of the reſpective archbiſhop bithop ot 


ordinary of the dioceſe (who ſhall make and Abe, the 
| ame 
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ame upon demand); and ſhall publickly and openly read 
the ſame, together with the ſaid declaration, upon ſome 
Lord's day within three'months then next following, in 
his pariſh church where he is to officiate, in the preſence 
of the congregation there aſſembled, in the time of divine 
ſervice: upon pain that every perſon failing therein 
rithöut ſome lawful impediment to be allowed and ap- 
proved by the ordinary of the place, 23 C. 2. c. 28.) ſhall 
loſe ſuch place reſpectively and be diſabled and ipſo facto 
teprived thereof, and the ſame ſhall be void as if he were 
naturally dead. / 11 | 

Provided, that the penalties in this act ſhall not extend 
to the foreigners or aliens of the foreign reformed churches, 
zowed by the king his heirs and ſucceſſors in England. 


„15. ; 

Provided, that no title to confer or preſent by lapſe 
ſhall accrue by any avoidance or deprivation ipſa facto by 
virtue of this ſtatute, but after ſix months notice of ſuch 
zroidance or deprivation given by the ordinary to the pa- 
tron, or ſuch ſentence of deprivation openly and publick- 
ly read in the pariſh church of the beneiice parſonage or 
vicaraye becoming void, or whereof the incumbent ſhall 
de deprived by virtue of this act. /. 16. 

And no form or order of common prayers adminiſtra» 
tion of ſacraments rites or ceremonies ſnall be openly uſed 
in any church chapel or other publick place of or in any 
college or hall in either of the univerſities, or of the col- 
ſeges of Weſtminſter Wincheſter or Eaton, other than 
what is preſcribed by the ſaid book; and every governor 
or head of any of the ſaid colleges or hails, ſhall within 
one month next after his election or collation and admiſhon 
into the ſame government or headſhip, openly and pub- 
lIckly in the church chapel or other publick place of the 
ſame college or hall, and in the preſence of the fellows 
and ſcholars of the ſame or the greater part of them then 
reſident, ſubſcribe unto the ſaid book, and declare his un- 
feigned aſſent and conſent thereunto, and to the ule of all 
the prayers rites and ceremonies forms and orders therein 
prelcribed and contained, according to the form afoie- 
ſaid: and all ſuch governors or heads of the ſaid colleges 
and halls as ſhal! be in holy orders, ſhall once at leaſt in 
every quarter of the year (not having a lawful impediment) 
openly and publickly read the morning prayer and fer vice 
in and by the ſaid book appointed to be read in the church 
Chapel or other publick place of the ſame college or hall; 
on pain to loſe and be ſuſpended from all the benefits and 

ptoñts 


Penalty of con- 
temning or not 
uſing the fame, 
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profits belonging to the ſame government or headſhip, ty 
the ſpace of ſix months, by the viſitor or viſitors of the 
ſame college or hall; and if ſuch governor or head ſo ſuf. 
pended for not ſubſcribing to the ſaid book, or for ag 
reading of the morning prayer and ſervice as aforeſaid, 
ſhall not at or before the end of ſix months next after ſuch 
ſuſpenſion ſubſcribe unto the ſaid book and declare hi; 
conſent thereto as aforeſaid, or read the morning prayer 
and ſervice as aforeſaid, then ſuch government or headfhip 
ſhall be ipſo facto void. /. 17. N 

Provided, that in the ſame colleges and halls as afore. 
ſaid, the ſaid ſervice as aforeſaid may be uſed in latin, 


Provided alſo, that nothing in this act ſhall be prejudi. 
cial to the king's profeſſor of the law within the univer. 
ſity of αi⁰ο, for or concerning the prebend of Shipton 
within the cathedral church of Sarum, united and annex- 
ed unto the place of the ſame kiny's profeſſor for the tin; 
being by the late king James of bleſſed memory. /. 29. 

10. By Can. 4. Whoſoever ſhall affirm, that the form 
of God's worſhip in the church of England, etabliſhe 
by law, and contained in the bock of common prayer and 
adminiſtration of ſacraments, is a corrupt ſuperſtitious 0 


unlawful worſhip of God, or containeth any thing in it 


that is repugnant to the ſcriptures ; let him be excommu- 
nicated ipſo facto, and not reſtored but by the biſhop «i 


the place, or archbiſhop, after his repentance and publick 
revocation of ſuch his wicked errors. 

By Can. 38. If any miniſter after he hath ſubſcribed to 
the book of common prayer, ſhall omit to uſe the form of 


-prayer, or any of the orders or ceremonies preſcribed in 


the communion book, let him be ſuſpended ; and it ater 
a month he do not reform and ſubmit himſelf, let him be 
excommunicated ; and then if he ſhall not ſubmit himleli 
within the ſpace of another month, let him be depoſed 
from the miniſtry. e 

And by Can. 98. Aſter any judge eccleſiaſtical hat 
profrounced judicially againſt contemners of ceremonies, 
for not obſerving the rites and orders of the church df 
England, or for contempt of publick prayer; no judge 
ad quem {hall allow of his appeal, unleſs the party <pp* 
lant do firit perſonally promiſe and avow, that he wil 
faithfully keep and obſerve all the rites and ceremonies d 
the church of England, as alſo the preſcript form oi com 
mon prayer, and do like wiſe ſubſcribe to the fame. 


By 


A 
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By the 13 & 14 C. 2. c. 4. In all places where the 
proper incumbent of any parſonage or vicarage or bene- 
Gce with cure, doth reſide on his living, and keep a cu- 
rate; the incumbent himſelf in perſon (not having ſome 
lawful impediment to be allowed by the ordinary of the 
place) ſhall once at the leaſt in every month openly and 
publickly read the common prayers and ſervice in and by 
the ſaid book preſcribed, and (if there be occaſion) ad- 
miniſter each of the ſacraments and other rites of the 
church, in the pariſh church or chapel belonging to the 
fame, in ſuch order manner and form 2s in and by the 
ſaid book is appointed: on pain of 51 to the uſe of the 
poor of the pariſn for every offence, upon conviction. by 


confeſſion, or oath of two witneſſes, before two juſtices of 


the peace ; and in default of payment within ten days, to 
be levied by diſtreſs and ſale by warrant of the {aid juſtices, 
by the churchwardens or overſeers of the poor of the ſaid 
parith. /. 7. 

By the 2& 3 Ed. G. c. 1. and 1 E. c. 2. it is enacted 
2s followeth : 1f any par /on vicar or other whatſoever mini- 
er, that ought or ſhould ſing or ſay common prayer mentioned 
in the ſaid book, or miniſter the ſacraments, refuſe to uſe the 
ſaid common prayers or to miniſter the ſacraments in ſuch cathe- 
dral or pariſh church, or other places as he ſhould uſe to miniſter 
the ſame, in ſuch order and form as they be mentioned and ſet 
forth in the ſaid book ; or a wilſully or obſtinateh, landing 
in the ſame, uſe any vther rite ceremony order form or manner of 
celebrating the Lord's ſupper, openly or privily, or mattens, 
weſong, adminiſtration of the ſacraments, or other open prayer 
than is mentioned and ſet forth in the jaid boot; or ſhall preach, 
declare, or ſpeak any thing in the derogation or depraving of 
the ſaid book, or any thing therein contained, or of any part 
thereof”; and ſhall be thereof lawfuliy convitted, according to 
the latos of this realm, by verdi of twelve men, or ky his own 
confeſſion, or by the notorious evidence of the fact, he ſhall for- 
ſeit tz the king (if the proſecution is on the ſtatute of the 


29 3 Ed. b.) for his firſt offence the profit of ſuch one of his 


ſpiritual benefices or promotions as it ſhall pleaſe the king to 


point, coming or ariſing in one whole year after his conv:c- 
tier, and alſo be impriſoned for fix months; and for bis ſecond 
iffence be impriſoned for à year, and be deprived ipſo fatlo of 
6 bis ſpiritual pr omotions, and the patron ſhall preſent to the 
Jame as if be were dend; and for the third offence ſhall be im- 
priſoned during life ; and if he ſhail net have any ſpiritual pro- 
notion, he ſhall for the fir/! Hence ſuffer impriſonment Ax 
months, and far the ſecond offence „ during life. 


Vor. III. R | And 
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And if the proſecution is on the ſtatute of the 1 LI. 
then he ihall forfeit to the Zing for the firſt Hence tbe prof i 


alt his Spiritual promotions for one year, and be impriſaned for 


fix months ; for the ſecond effonce ſhall be impriſoned for a year, 


and deprived's 2 facto of ail his ſpiritual promotions, and ile 
patr 1 j; a pr ejent as if he were dead; and for the third «ffi 
ſoa ve deprived 700 — of all his ſou 4tual prom#tto5, ani 
be impriſoned during life: and if he have no ſpiritual proms- 


tion, he fhall for the firſt offence be impriſened for a year, aud 


or the ſccondſTFence during life. 
ife 


And by t Said ſtatutes, If any perſon ſhall in any inter- 


Iudes, Plays, 8 rhymes, or by other chen words, declare ir 


ſpeak any thing in the derogation depraving er deſpiſing of th: 


tame book, or of any thing therein contained, or any part there- 
of ; or ſhall Ly open ſatl, deed, or by open threatnings can 
or cauſe, or otherwiſe procure or maintain any pas ſon Vicar it 
ether miniſler in any cathedral or pariſn church, or chapel, ur any 
in any other place, 10 ſing or ſay any common or open prayer, er 
to miniſter any ſacrament otherwiſe, or in any other manner ani 
arm than ts mentioned in the ſaid boak; or by any of the jail 
means ſhall unlawfuily interrupt or let any paiſon VICAY er any 
other miniſter, in any cathedral or pariſh church chapel ir 
other place, to ſing or ſay any common and open prayer, or to miu 
ler the Jacraments or any of them, in fuch manner and form 
is mentioned in the faid bouk z every ſuch perjon, being theres 
l[awfuiiy convifted in form aforcſaid, hall (it the profecutica 
is on he ſtatute of the 2 & 3 £4. 6.) forſezt to the king far tie 
Fri offence 107, far ene ſecond offence 2901, for ihe IS Vn e 
hall forfeit all Li. god und be imprifened during life: and. 
for the prf f 7 ence be da nit pay the 10 J within fix Weens aſi 
his COnViIctiony 2 ba. 1 zie cf the jaid 10/ be impriſc ne fir 
three months ; 5 aid if. fr th - ſecond of at/7ence ne do not pay the | {at 
ſum of 201 within fix weeks after Gig Conuitiions be ſhall in- 
[lead of the jaid 201 oe ampriyoned for ftx months, And if ite 
proſecution is on the ftatute of the 1 LI. c. 2. then _ 
{tall forfeit to the A. 1 or 7 776. je IOO MAYk ts, 70 Ir 16; 
ſecond offence 490 mars, fer the third Hence Hh ail for fe it 40 
his | good and bee impriſer ed during life: and if he ds 570 70 
the fum for the iu ente Within Ar weeks next after his cate 
Vi nn be foe 4 injtead thereof be imprijancd for fix mantis; 
and if he as noi pay the jum fur the fecond offence within e 
weeks newt after hi condi. Hon, be fall i in{lead theres} be tit 
pr iſe ned jor lic ſue moni. 

And tbe Jufuices of alſize ſhall have power to inquire 6f ler 
and determine ai off-nces contrary to the fe id acts, and to nate 
Proceſs Jer the ExtCULLMS of the fame, as toy may (Us against diy 

Peli 


Ul 
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perſon being indifted before them of treſpaſs, or lawfully con- 
255 thereof. Provided, that every archbiſhop and biſhop may 
at bis liberty and pleaſure aſſociate himjeif to the ſaid juſlices of 
ine, for the inquiring of hearing and determining the ſame. 

But no perſon ſhall be moleſted for any offence againſt theſe 
afts, unleſs he be indifed thereof at the next aſſixes. 

And lords of parliament for the ſaid offences on the 2 & 3 Ed. 
6. to be tried by their prers. But if the proſecution is on 
the 1 El. c. 2. then they ſhall only for the third offence be 
tried by their peers. 

And all mayors bailiffs and other head officers of cities bo- 
roughs or towns corporate, to which juſtices of afſize do not 
commonly repair, ſhall have power to inquire of hear and deter- 
mine «fences againſt theſe acis within fifteen days after the feaſt 
of Eniter and St Michael the archangel yearly, as the juſlices 
ef aſſize may do. 

Provided, that all archbifhops and biſhops, and every of ther 
chancellor s, commiſſaries, archdeacons, and other ordinaries 
having any peculiar eccleſiaſtical juriſdiction, ſhall have potwer 
by virtue of theje act, as well to inquire in their viſitations, 
rade, and elſewhere, within their Juriſdictian, at any other 
tune and place, to take accuſations and informations of all and 
every the things abovementioned done or committed within the 
limits of their juriſdiction, and to puniſh the ſume by admoni- 
tron, excommunication, fequeſtratizn, or deprivation, and other 
cenſures and proceſs, in like form as heretofore hath been ujed 
in like caſes by the king's eccleſiaſtical laws. Aid for their 
out hority in this behalf, all and ſingular the ſame g chbijheps 
biſhops and other their officers exerciſing eccleſiaſtical Juriſdiction 
as we'l in places exempt as not exempt within their dioc zje, hall 
bave full power and authority to reform correct and puniſb by 
conjures of the church, all and ſingular the ſaia effende rs withe 
in any their jury drclions or dioceſe ; any other law, ſtatute, 
privilege, liberty or proviſion heretofore made had or 22 red to 
the contrary notwith/landing. Provided, that whatſoever per- 
ſons, ſhall for their offences firſt receive puniſhment ef their ordi- 
nary having a teſlimonial thereof under the ordinary's ſeal, ſhall 
ut for the ſame offence eftſcons be convicted before the juſtices; 
ond thewiſe receiving for the ſaid offence puniſhment firſt by the 
1u/lices, Pall net for the ſame offence eftſoons receive puniſh- 
ment of the ordinary, 


If any parſon, vicar, or other whatever miniſter} popiſh 
prieſts, as well as others; for in an action hereupon, in 


the 3 El. brought againſt a popiſh prieſt for ſaying maſs, 


it was held by the "whole court, that he was within the 
2 purview 
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purview. of the ſtatute of the 1 El. it appearing clearly by 
the next clauſe thereof, that the deſign of the parliament 
was, to aboliſh the ſuperſtitious ſervice, and to eſtabliſh 
the new ſervice in its place. Dyer 203. 


Uſe any other rite] In the 26 & 27 El. Fleming was in- 
dicted upon this ſtatute of the 1 El. and puniſhed ; be. 
cauſe he had given the ſacrament of baptiſm in other torm 
than is here preſcribed. 1 Leon. 295. 

E. 1 Ja. 2. An indictment for uſing ther prayers, and 
in other manner, ſeems to have been- judged inſufficient, 
becauſe the prayers uſed may be upon ſome extraordinaty 
occaſion, and fo no crime ; and it was ſaid, that the in- 
dictment ought to have alledged, that the defendant uſed 
other forms and pravers /ead of thoſe injoined, which 
were neglected by him; for otherwiſe every perſon may 
be indicted that uſeth prayers before his ſermon, other 
than ſuch which are required by the book of common 
prayer. 3 Hod. 79. 


Or «ther open prayer] By the ſaid acts, open prayer in 
and throughout the {- ge, meaneth that prayer which is 
for others to come: unto, or hear either in common 
churches, or private chapels or oratories, commonly cal- 
led the ſervice of the church. 


Shall forfeit] A clerk was indicted hereupon, for uſing 
other prayers, and was fined 100 marks; and it was held 
by the whole court to be ill: becauſe they can inflict no 


Other puniſhment than what is directed by the ſtatute, 


3 Mod. 79. 


All arehbiſbops and biſbops] If a -minifter preach againk 
the book of common prayer, this is a good cauſe of depri- 
vation by the eccleſiaſtical law without aid of the ſaid ſta- 
tutes : for he that ſpeaketh againſt the peace and quiet ot 
the church, 1s not worthy to be a governor of the church, 
And the Garten being in the affirmative, do not take 
away the ordinary's power of depriving for the firft offence: 
on the contrary, there is an expreſs proviſo, which reſerr- 
eth to him his power. 2 Roll's Abr. 222. 

H. 33 El. Rebert Caudrey, clerk, was deprived of his 
benchce before the high e rh as well for that he 
had preached againſt the book of common prayer, as 2ilo 
for that he refuſed to celebrate divine ſervice according to 
the ſaid book; which deprivation, tho' not oreſcribed by 
the ſtatutes for the firſt offence, was declared to be good; 
becauſe the eccleſiaſtical judge might lawfully inflict ſuch 

I ſentence 


Y 


han 
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ſentence before the making of theſe ſtatutes, and is not 
inhibited (on the contrary his ancient power is reſerved) 
by the ſame ſtatutes. GI. 268. 5 G. Caudrey's caſe. 

11. By the 5 6 Ed. b. c. 1. If any perfon ſhall wil- 
lingly and wittingly hear and be preſent at any other manner or 
ſorimeſ common prayer or adminiſiration of the ſacr aments, or 
of making miniflers in the church, or of any other rites contain- 
ed in the boat of common prayer, than is mentioned and ſet forth 
in the ſaid book [except perſons qualified by the act of tole- 
ration as before is mentioned], and ſhall be thereof conui 
according te the laws of this realm, before the juſtices of aſſ xe 
or juſtices of the peace in their ſeſſions, by the verdidt of ti. ve 
men, or by confeſſion, or otherwiſe ; he fhall for the firſt offence 
fuffer impriſonment for ſix months, for the ſecond effence impri- 
ſonment for a year, and for the third offence impriſonment dur- 
ing life. ſ. 6. 


ITT. Orderly behaviour during the divine ſervice. 
1. Can. 18. Me man ſhall cover his head in the church or 


chapel in the time of divine ſervice, except he have ſome infir- 
nity; in which caſe let him wear a night cap, or caif. "ll 
manner of perſons then preſent ſhall reverently kneel upon their 
knees, when the general confeſſion, litany, or other praye! s are 
read; and fhall fland up at the ſaying of the belief, according 
ts the rules in that behalf preſcribed in the book o common pray- 
er. And likewiſe when in time of divine ſervice the Lord Jeſus 
ſhall be mentioned, due and lowly reverence fhail be dane by all 
perſons preſent, as it hath been accuſtomed; teſtifying by theſe 
outward ceremonies and geſtures their inward humility, chriſtian 
reſolutian, and due acknowledgment that the Lord Jeſus Chriſt, 
the true eternal Son of God, is the only Saviour of the world, in 
wham alone all the mercies graces and promiſes of God to man- 
kind, for this life and the life ta come, are fully and wrolly 
comprized. And none, either man woman or child, of what 
calling ſoever, ſball be atherwiſe at ſuch times bujted in the 
church, than in quiet attendance to hear mark and underſtand 
that which is read preached or miniſired; ſaying in their due 
Places audibly with the miniſter, the confejion, the Lord's pray- 
er, and the creed; and making ſuch other anſwers t the pub- 
lick prayers, as are appointed in the book of common prayer : 
neither ſhall they diſturb the ſervice or ſe mon, by walking, or 
talking, or any other way ; nor depart out of the church during 
the time of divine ſcrvice or ſermon, without ſome urgent or 
reaſonable cauſe. 
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Cover his head] In the 18 C. 2. An aCtion of treſpaſs 
for allauit and battery, was brought againlt a churchwar. 
den; who pleaded that the plaintift had his hat on in time 
of divine ſervice, and that he defired him to put it off, 
and upon refulal took it off, and delivered it into his hand. 
And all the court held, that the plea was good; exceyt 
Twiiden, who conceived that all that the churchwarden 
could do, was to preſent him to the ſpiritual court: tho 
It is very apparent, how neceſſary an immediate remedy 
is, In caſe of this or the like diſorders committed in be 
worſhip of God. The court alſo ſaid, that the church. 
wardens may chaſtiſe boys playing in the churchyard,— 
and much more in the church. Gil}. 294. 2 Keb. 124, 
Sid. 301. | 

Can. 19. The churchwardens or queſtmen and their 
aſſiſtants, ſhall not ſuffer any idle perſons to abide either 
in the churchyard or church porch, during the time of 
divine ſervice; but ſhall cauſe them either to come in, or 
to depart, 

Can. 85, The churehwardens or queſtmen ſhall take 
care that in every meeting of the congtegation peace be 
well kept; and that all perſons excommunicated, and lo 
denounced, be kept out of the church, 

Can. go, "The churchwari'ens or queſimen ſhall li. 
gently ſee, that none do walk or ſtand idle or talking in 
the church, or in the churchyard, or the church porch, 
during the time of divine ſervice. 

Can. 111. In all viſitations of biſhops and archdeacons, 
the churchwardens or queſtmen and ſideſmen ſhall truly 
and perſonally preſcnt the names of all thoſe, which behave 
themſelves rudely and diſorderly in the church; or which, 


by untimely ring eng of bells, by walking, talking, or 


other noiſe, thall hinder the miniſter or preacher, 

2. By the 1 Mar. ſeſſ. 2. c. 3. If any perſon of his un 
power and authority ſhall willingly and of pur peſe, by open and 
dert ivord fact act or deed, malicioufly a contemptuouſfly no- 
l:/t let diflurb wx or trouble, or by any other unlawful ways er 
means dijſquiet or mijuſe any preacher that ſhall be licenſed allaw- 
ed or authorijed to preach by the queen's highneſs, or by any 
archbiſhop or 61/40þ of this realm, or by any ether lawful ordi- 
nary, or by any of the univerſitics of Oxford and Cambriqge, 
or otherwiſe lawfully authoriſed or charged by reaſon of his cure 
benefice or other ſhiritual promotion or charge, in any of his 
open ſermon preaching er collation that be ſpall make azciare 


preach or pronounce, in any church chapel, churchyard or in any 


other place uſed frequented or appointed ta be preached in: ſ. 0 
| 7 
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Or hall malicionfly will "gl or of purpoſe moleſt let diflurb 
dex liſguiet or other itt e trouble, any parſen vicar par preft 
or curate or @ny (aw) ul brit, Pre, daring ſaying doing ſinging 
mini/lring or celebratin® the mas, or other juch divine ſervice, 
acraments or ſfacramentat, as was moſi common frequented 
and uſed in the la#l year of the re 2255 of king Henry the eighth, 
or that at any time herea/ter ſhali be allnued ff t forth or auto- 
riſe a by te queen's majeſty < * to 3 

Or tall contemftunnſly wilawſul'y or malicionſh, of their 
n power or berg: pull down deface foil —_ eren or 
etherwife unreverently handle or order the met biefſed comfirt- 
able and holy ſacrament of the body and dc of our Savicur 
Tejus Chrijt, commonly called the facrament of the altar, that 
Pull be in any church or chapel or in any «ther decent place, or 
the px Ir cahopy wherein the fame feicrament ſhail be; or un— 
lawfuily con S or malicianſh, of his own power ard 
author:ty, pull down deface ſpoil or otherwiſe break any altar 
crucifix or eros that fhall be in any church chapel or church- 
rd: That then every /1 ſuch offender 1 in any the premiffes, 
his . procurers er abettors, immediately and forthwith 

efter the Hence committed, hall be epprehended by any conſta- 
ble or churchwarden of the pariſh town or place wid e the offence 
ſail be commuter, or by any other efficer, or by any other fer- 
fan then Leing priſent at the time of the 2 "ce committed : ſ. 4. 

Which perſon ſo apprenended ſhall with convenient ſpeed be 
carried to a juflice of the peace; who ſhall, 1%, due wecrfation 
by the abprehender or other perſon of juch offence, commit him 
t: ſafe keping and ed as by his drje retion ſbail be thought 
meet; and within ſix days next after the ſaid accnfation made, 
the Jaid ' juſlice, with one other juſtice, ſhall diligentiy examine 
the offence: ſ. 5. 

And if they fhall find him guilty, by two witneſſes or by con- 
e ſon, they [hall immediately with convenient ſpecd commit him 
to gd for three months and fur ther ta the n-xt quarter ſeſſions 
to be Halden next after the end of the ſaid three months. At 
which quarter ſeſſions, the pe- Jon ſo committed to gael, upon his 
reconciliaticn and repentance in that behalf, before the faid juf- 
tices at the ſaid ſeſſions, ſhail be diſehat ved out of prijen, upon 
fuffecrent t furcty of 125 good avearing and behaviour, to be then 
aud there taken by the ſaid juſlices, for one whole year then next 
erjuing : And if be will not be reconciied ond repent at the faid 
quarter ſeſſuns, then he ſhall immediately in time convenient be 
turther committed to the faid gaol by the jaid Juſtices ar the more 
part of them, there to remain without bail until he ſhall be re- 
eonciled and be penitent for his Jaid offence : ay FI | 

And if any perſon of his own auth ority and power, willing 
ly and uniawſully do reſcue any offender ja apprehended, or will 
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diſturb hinder or let ſuch offender to be apptehended ; he pal 
fuſer = impriſonment as aforeſaid, and further ſhall forfeit 
$5.25; 

And if any ſuch in ier be not apprehended immediately in 
time convenient as aforeſail, but do eſcape or go away ; then 
the ſaid eſcape ſhall be lawfully preſented before the juſtices of the 
peace at the next quarter ſiſſiuns + and the inhabitants of thy 
pariſh where the eſcape was jo ſuffered ſhall forfeit to the queen 
for every ſuch eſcape 5 1; to be levied as other like amerciamentz, 
upon any village hundred or town, for the eſcape of a muraerer 
or other felon, for not making hue and cry 1.8. 

And all juſtices of the peace, juſtices of afſize, mayors, bailif, 
and juſlice, of the peace within any city or town corporate. ſhall 
have power to inquire of hear and determine the ſaid c gences 
and io jet the jail fines : ſ. . | 

Provided. that this fhail not in any wiſe extend, to abrogat: 
and take away the authority juriſdittion power and puniſhment 
of the ecclefia tical laws now ſtanding and remaining in their 
force. or for the puniſoment of any the offences and miſdenieaner: 
aforeſaid ; but the ſame ſhall land in force as if this att had nit 


- 


been made © 1. 10. 

Provided, that perſons fow any the ſaid offences receiving 
puniſhment of the ordinary, having a teſtimonial thereof under 
hi: ſeal, fhail not far the ſame eftſoons be convicted before th: 
Juſtices ;, and in likewiſe receiving for the ſaid offences puniſh» 
ment by ihe juſtices, fhall nat for the ſame eftſaons receive pu- 
niſbnent of the ordinary, 1. 11. 


Or »ther ſuch divine ſervice} It hath been reſolved, that 
the diſturbance of a miniſter in laying the preſent common 
prayer, is within this ſtatute; for the expreſs mention of 
ſuch divine ſervice, as ſhould afterwards be authoriſed by 
queen Mary. doth implicitly include ſuch alſo as ſhould 
be authoriſed by her ſucceſlors : for fince the king never 
dies, a prerogative given generally to one, gocth of courle 
to others. 1 Haw. 140. 


Shall be apprehended] In the caſe of Gizver and Hind, 
AM. 25 C. 2. where an action of treipaſs of aſſault and 
battery w-s brought, for laying hands on the diſturber ; 
it was declared by the court, that at the ommon law a 
perſon diſturbing divine ſervice might be removed by ar) 
other perſon there preſent, as being all concerned in the 
ſervice of God that was then performing; ſo that the diſ- 
turber was a nuſance to hem all, and might be removed 
by the ſame rule of law that allows a man to abate à nu- 


ſance. 8. 304. Mod. 168. 
| E. 15 
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Z. 15 C. 2. The court refuſed to grant a certiorari, 
to remove an indictment at the ſeſſions againſt the defend- 
ant for not behaving himſelf reverently and modeſtly at 
the church during divine fervice; becaule altho' the of- 
| fence is puniſhable by eccleſiaſtical cenſures, yet they 
| julged it a proper cauſe within cognizance of the juſtices 
| of the peace, and indictable. 1 Keb. 491. 
| 3. By the 1 W. c. 18. „an perſon Hall willingly and go th. d of 
of purpoſe, maliciouſly en contemptuouſly, come into any cathe- olerativns 
aral or pariſh church chapel or other congregation permitted by 
this att, and diſquiet or dijturb the ſame, er miſuſe any preach- 
. xr or teacher; he ſbal, en proof thereof before @ juſtice of the 
peace, by two witneſſes, find two ſureties to be bound by recog- 
; nizance in the ſum of 50 l, and in default of ſuch ſureties hall 
: be committed ta priſon, there to remain till the next general or 
quarter ſeſſions : ond upon convittion of the ſaid offence at ſuch 
, ſeſſions, hall ſuffer toe penaity of 201. 1. 18. : 
$ 4. By the 1 G. it. 2. c. 5. any perſons unlawſully By the riot ad. 
1 riatoufly and tumultuouſly aſſembled together, to the diſturbance 
p of the publick peace, ſhall unlawfully aud with ſorce demoliſh 
or full dawn, or begin to demoliſh or pull dewn, any church or 
thapel or any building for retginus worſhip certified and regiſ- 
trred according to the 1 W. c. 18. the fame hall be adjudged 


felony without benefit of clergy, And the hundred ſhall anſwer 
damages, as in caſes of robbery. 1. 4, 6. 


I7. Performance of the divine ſervice, in the ſeveral 
parts thereof. 


n 


jon —_— 
E 


The occaſional offices are treated of under the title 
Haidaps. i 
1 Can. 14. The common prayer ſhall be ſaid or ſung common prayer 
diſtinctly and reverently, upon ſuch days as are appointed to be uſed on 
to be kept holy by the book of common prayer, and their MR 
eves, and at convenient and uſual times of thoſe days, 
and in ſuch places of every church, as the biſhop of the. 
dioceſe or eccleſiaſtical ordinary of the place ſhall think 
meet for the largeneſs or ſtraitneſs of the ſame, ſo as the 
people may be moſt edified. All miniſters likewiſe ſhall 
odlerve the orders rites and ceremonies preſcribed in the 
book of common prayer, as well in reading the holy 
ſcriptures and faying of prayers, as in adminiſtration of 
tie ſacraments, without either diminiſhing in regard of 
preaching, or in any other reſpect, or adding any thing 
in the matter or form thereof. 


15 | 2. And 


me 


_ — 


1 


. 
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On other days. 


In what part cf 
the church. 


Vw - 8 $ - 0 * 
tie ot the Mie 
nittetofficiating. 


gublick woꝛſhty. 


| And by 45 en to the book of comman Prayer: AV 
pelt and deacons are to ſay daily the morning and ever. 
ing prayer, either privately Or openly, not being r let by 
ſickneſs, or ſome other urgent cauſe. 

And the curate that miniſtreth in every pariſh church 
or chapel, being at home, and not being otherwiſe tea. 
ſonably bindred, ſhall ſay the ſame in the pariſh church 
or Chapel where he miniſtreth: and ſhall cauſe a bellt 
be tolled thereunto, a convenient time before he be gin 
that the people may come to hear God's word, and to pr: 
with him. 

3. By the rubrick before the common prayer of the 
2 Ed. 6. it was ordered thus: The prieft being in the quir,, 
Gall begin with a loud voice the Lord's prayer, called the Y air 
noſter. 


7 


In the quire] That is, in his own ſeat there, as the 
way was all Edward the ſixth's time; and as is till done 
in ſome churchcs: but in the beginning of queen LIiza- 
beth's reign, re-ving deſks began to be ſet up in the buly 
of the church, and divine ſervice to be read there, by op- 
pointment of the orainaries, according to the power veſted 


in them by the rubrick of the 5 V 6 Ed. 6. Gu. 297. 


Shall begin] All that now goes before, viz. the ſentences, 
exhortation, confeſſion, and abfolution, were firſt inſert 8 
in the ſecond book uf Edward the ſixth. 2 Purnet, 7b. 


By the rubrick before the preſent common prayer: . 
morning and eventing prayer ſlail be uſed in the accufton ed pi. 2 
of the church, chapel, or chancel; except it fhail be other 
determined by the ordinary of the place. 

4. By Can. 58. Every miniſter ſaving the publik 
prayers, or miniſtring the ſacraments or other rites of 1 
church, ſhall wear a decent and comely ſurplice with 
ſleeves, to be provided at the charge of the pariſh, And 
if any queſtion ariſe touching the matter decency or come- 
lineſs thereof, the ſame ſhall be decided by the diſcretion 
of the ordinary, Furthermore, ſuch miniſters as are gra- 
duates ſhail wear upon their ſurplices at ſuch times, ſuch 
hoods as by the orders of the univerſities are agreeable to 
their degrees; which no miniſter ſhall wear, being no 
Zraduate, under pain of ſuſpenſion: notwithſtanding, ! 
ſhall be lawful for ſuch miniſters as are not at to 
wear upon their ſurplices, inſtead of hoods ſome decent 
tippet of black, ſo it be not ſilk. 1 

ut 


t 
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But this canon (which is ſomewhat obſervable) is in 
„ert deftroyed by the ſtatute law, and by the rubrick) be- 
fore ine pretent Common Prayer. 

For by the 1 EI c. 2. it is provided, that ſuch ornaments 


| the church, and of the min ifter's thereof, ſhall be retained 


F [ uſe { as was in this church of England by authority of par- 
lament in 1he ſecond year of the reign of * king Edward the 


4a anti. ther order hall be therein taken by the authority of 


ie ueer 's niajeſty, with the advice of her commiſſioners ap- 
princed a! e anche the great fea! for cauſes ecclefiaſti- 
ial, or of the metrefolitan «© this realm. ſ. 25. Which 
other order as to this matter, was never taken. 

Ang by the rubrick before he common prayer of the 
12& 14 C. 2. It is to be noted, that ſuch 9rnaments of the 


3 
00 web, and of the nuniſters th ere at all times of their tnint= 


liration, ſhall be re taiut 4 and be in uſe, as were in this churdb 


of England by the authority of parliament in the fecond year of 
the reign of king Edward the fixth. 

Therefore it is necefiary to recur in this matter to the 
common prayer book cſtabliſhed by act of parliament in 

e ſecond year of king Edward the ſixth. In which there 
; this rubrick: “ In the laying or ſinging of matens and 
* evenſcnge bapirzyng and burying, the miniſter in paryihe 
% caurchcs and Chapels annexed to the ſame, ſhall ule 
„a ſurples. And in all cath drall churches and colled- 
ges the archdeacons, deanes, proveſtes, maiſters, pre- 
& bend aryes, and tcllowes, beinge graduates, may uſe in 
& the quiere, beſide theyr lurplelles „tuch hoodes as per- 
« taineth to th ir ſeveral degrees whiche they have taken 
« ingny univerlitice within this realme. But in all other 
places, every miniſter ſhall be at Jibertie to uſe any ſur- 
„ ples or no. It is allo ſeemly that gradvates, when 
© they dove preache, ſhouide uſe ſuche hoodes as per- 
& tayneth to theyr ſeveral degrees.“ 

So that in marrying, churching of women, and other 
offices not here ſpecined, and even in the adminiſtration 
of the holy communion, it ſeemeth that a ſurplice is not 
neceſſary. And the reaſon why it is not injoined for the 
holy communion in particular, is, becauſe other veſtments 
we appointed for that miniſtracion, which are as follow- 
eth: © Upon the day, and at the time appointed for the 
* miniſtracion of the holy communion, the prieſt that 
* ſhall execute the holye miniſtery, ſhall put upon bym 
* the veſture appointed for that miniſtracion, that is to 


; ſay, a white albe plain, with a veſtment or cope. And 


* Where there be many prieſtes or deacons, there ſo many 
« ſhall 
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Morning and 
evening prayer, 


Pſalms, 


Litar.y, 


Prayers and 
thankſgiviegs 
after the litany, 


Publick wozſhip, 


© ſhall be ready to helpe the prieſt in the miniftracion, y 
„ ſhall be requiſite ; and ſhall have upon them like 
the veſtures appointed for their miniſtery, that is to MN 
„ albes with tunacles.”” 

Note, the alb differs from the ſurplice in being cl 

ſleeved. 
„And whenſoever the buſhop ſhall celebrate the hon 
cEmmunion in the churche, or execute any other pub. 
lique minyſtracion ; he ſhall have upon hym, beßhee 
de his rochette, a ſurples or albe, and a cope or veſtmen, 
« and alſo hys paſtoral ſtaffe in hys hand, ot ellcs bone 
or holden by hys chapelyne,” | 

5. In the 2d of Ed. 6. The order for morning ani 
every prayer began (as was ſaid before) with the Loi 
prayer, and ended with the third collect for grace; the 
other five prayers that now follow having been added ſinct. 
G1b/. zoo. 

From which, and from other obſervations which fol. 
low, it will appear, that beſides che ſeveral offices being 
now generally put into one, which at firſt were diftnd 
and ſeparate, they are now become much longer than or. 
ginally they were, by the additions from time to tine 
which have thereunto been made. 

6. Rubr. The pſalter followeth the Civiſion of the be. 
brews, and the tranſlation of the great englith bible, . 
forth and uled in the time of king Henry the eighth ai 
Edward the ſixth, | 

7. Can. 15. The litany ſhall be ſaid or ſung, wie 
and as is ſet down in the book of common prayer, by the 
parſons vicars miniſters or curates, in all cathedral cd. 
legiate and pariſh churches and chapels, in ſome come 
nient place, according to the diſcretion of the biſhop d 
the dioceſe, or eccleſiaſtical ordinary of the place; mor? 


ce 
cc 


particularly, upon the wedneſdays and fridays week), 


tho' they be not holidays, the miniſter at the accuſtcned 


hours of ſervice ſhall reſort to the church and chapel, 200 


warning being given to the people by tolling of a bc) 
ſhall ſay the litany preſcribed in the book of common 
prayer: whereunto we wiſh every houſeholder, dwelling 
within half a mile of the church, to come or fend one 
the leaſt of his houſhold fit to join with the miniſter # 
prayers. | 

8. Of the prayers and thankſgivings which now and 
at the end of the litany ſervice, the firſt two prayers (for 
rain and fair weather) were at the end of the communi 


ſervice in the book of the 2 Ed. 6. To which were pan 
] 


Publick wozſhip. 


ia the 5 Ed. 6. theſe prayers, In the time of dearth and 
amine; In the time of war; and, in the time of plague 
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f and ſickneſs. The prayer to be uſed after any other, and 
h the thankſgivings for rain, fair weather, plenty and de- 
WH liverance from enemies, were brought in by king James 
I the firſt, The prayers, In the ember weeks, For the par- 
| liament, and for all conditions of men, were added in 
by 1661 ; as were allo the general thankſgiving, and the 
* thank(giving for publick peace, and for deliverance from 
a the plague, Grof. 301. 
* 9. By the ſeveral acts of uniformity, the form of wor- 
i ſhip directed in the book of common prayer ſhall be uſed 
in the church, and no other; but with this proviſo, that 
_ it ſhall be lawful for all men, as well in churches cha- 
of pels oratories or other places, to uſe openly any pſalms or 
* prayer taken out of the bible, at any due time, not letting 
or omitting thereby the ſervice, or any part thereof, men- 
4 tioned in the ſaid book. 2 & 3 Eg. 6. c. 1. J 7. 
= And whereas heretofore there hath been great diverſity in ſay- 
1 ing and ſinging in churches within this real, ſome following 
ſt Saliſbury %, ſome Hereford wſe, and ſome the uſe of Bangor, 
? ſme of York, ſome of Lincoln; now frem henceforth all the 
" whace realm fhall have but one uſe. Pref. to the com. pr. 
be. Saliſbury /] Lindwood ſpeaking of the uſe of Sarum, 
, kt ſays, that almoſt the whole province of Canterbury fol- 
and loweth this uſe ; and adds as one reaſon of it, that the bi- 
ſaop of Sarum is precentor in the college of biſhops, and 
vhen WW = thole times when the archbiſhop of Canterbury ſolemuly 
7 the performeth divine ſervice in the preſence of the college of 
ccd, hops, he ought to govera the quire, by uſage and an- 
nve- cent cuſtom. Gil}. 259. n 
3 dome Hereford 2% In the northern parts was generally 
ery oolerved the uſe of the archiepiſcopal church of Vork; 
8 in South Wales, the uſe of Hereford; in North Wales, 
BT Ie uſe of Bangor; and in other places, the ufe of other 
"bel | g the 3 * ſees, as particularly that of Lincoln. HH. 
ar. 356. | 
155 The rule laid down for church muſick in England al- 
2 moſt 1000 years ago, was, that they ſhould obſerve a 
en and devout melody, according to the cuſtom of the 


church. And the rule preſcribed by queen Elizabeth in 
ber injunctions was, that there ſhould be a modeſt and 
viſtinct ſong, ſo uſed in all parts of the common prayers 
la the church, that the ſame may be as plainly underſtood, 


umon 25 if; . p | 
adde! hit were read without ſinging. Of the want of which 
5 vave ſerious and intelligible way, the reformatio legum 


| had 
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Publication of 
eccli:fiatical 
matters in the 
church, 


"Preaching. 


* 
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had complained before. And whether ſome re! tj, 
may not now be ueceilary, to tender church wulick truly 
uſeful to the ends of devotion, and to guard aguinſt in. 
decent levities, ſcemeth to require ſome CONNyrrativn, 
Gib. 298, 799. 

10. By the ſtatute of 26 G. 2. c. 33. After the ſecont 
leſſon ſhall the banns of matrimony be publiſhed. 

And by the rabrick: After the Nicene creed is ended, 
the curate ſhall declare un o the people what ney or 
faſting davs are in the week following to be oblerved 
and then allo, if occaſion be, ſhall notice be given of the 
communion; and briets, citations, and excommunications 
read: and nothing ſhall be proclaimed or publithed in the 
church, during the time of divine ſervice, but by the nj. 
niſter; nor by him any thing, but what is preſcribed in 
the rules of this book, or injoined by the king, or by ihe 
ordinary of the place. 

11. The clergy in queen Elizabeth's time being very 
ignorant (and no wonder, their ſtipends in moſt places be. 
ing exceeding ſmall); and moreover the ſtate having a 


Jealous eye upon them, as if they were not very wel 


affected to the reformation; none were permitted to preach 
without licence, but they were to ſtudy and read the ho- 
miles gravely and aptly; and they that were 11itiwtee, 
ſubſcribed a promite to the lame effect. And this con 
tinued in ſume meaſure in the next reign: for minittcrs 
not licenſed to preach, were by the canons prohibited to 
expound any text of {cripture, and were only to read the 
homilies, even in their own cures. | But the occatiiv! 


thoſe canons being now taken away, the bifhops do e 


nerally and juſtly forbear to put the Canous as to this ms! 
ter in execution; and every prieſt is permitted tv preac!, 
at leaſt in his on cure, as he may and ought to Go by ine 
old canon law, and by the charge given him at his ori- 
nation, and by the very nature oi his office. Jehnſ. 48. 

The reſtraints in this kind were (and are) as follows: 

Arundel. No prieſt not being licenſed ſhall exerciſe the 
office of preaching, until he ſhall be 8 and ſent by 
the biſhop, and ſhall produce the authority b y which be 
preacheth. Lind. 288. 

Form of ordaining deacons : Take thou authori ity to read 
the Goſpel in the church of God, and to preach tie lame, 
if thou be thereto licenſed by the biſhop himſelf. 

Form of ordaining prie/is : Take thou authority to preach 
the word of God, and to miniſter the holy ſacraments, 
in the congregation where thou {ſhall be lawfully appoint- 
en thereunto. 3 The 


/ 
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Art. 23. It is not lawful for any man, to take upon 
kin the office of publick preaching, or miniſtring the 
Ceraments in the congregation, before he be lawfully call- 
ed and ſcut to execute the ſame. And thoſe we ought to 
142 lawfully called and ſent, which be choſen and called 
to this work by men who have publick authority given 
unto them in the congregation, to call aud ſend miniſters 
into the Lord's viacyard. ; 

Can. 36. No perſon ſhall be received into the miniſtry, 
nor admitted to any eccleſiaſtical living, nor ſuftered to 
preach, to catecnize, or to be a lecturer or reader of di- 
vinity in either univerſity, or in any cathedral or colle- 
he viate church, city, or market town, pariſh church, cha- 
pel, or any other place within this realm; except he be 
F licenſed either by the archbiſhop or by the biſhop of the 
ho dioceſe where he is to be placed, under their hands and 

ſeals, or by one of the two uthverfities under their ſeal 
0 likewiſe z and except he ſhall firſt ſubſcribe to the three 


. articles concerning the king's ſupremacy, the book of 
by: common prayer, and the thirty nine articles: and if an 

el v.hop fall Jicenſe any perion without ſuch ſubſcription, 
1 be Mall be ſuſpended from giving licences to preach for 
be te ſpace of twelve months. ; | 
- And by the 31 El. c. 6. If any perſon ſhall receive or 
= take any money, fee, reward, or any otner profit, di- 
_ rectly or indirectly, or any promiſe thereof, either to him- 


ſelf or to any of his friends (all ordinary and lawful feces 
only excepted), to procure any licence to preach ; he 
mall forfeit 40 J. /. 10. 

Aſter the preacher ſhall be licenſed, then it is ordained 
a followeth: 

Can. 45. Every beneficed man, allowed to be a preach- 
er, and reſiding on his benefice, having no lawful im- 
peviment, ſhall in his own cure, or in ſome other church 
or Chapel (where he may conveniently) near adjoining, 
wacre no preacher is, preach one ſermon every ſunday of 
the year; wherein he ſhall ſoberly and ſincerely divide the 
word of truth, to the glory of God, and to the beſt edi- 
ication of the people. 

Can. 47. Every bensficed man, licenſed by the laws 
of tus realm (upon urgent occaſions of other ſervice) not 
to reſtde upon his benefice, ſhall cauſe his cure to be ſup- 
plied by a curate that is a ſufficient and licenſed preacher, 
if the worth of the benefice will bear it. But whoſoever 
hath two benefices, ſhall maintain a preacher licenſed, in 
tne benefice where he doth not refide, except he preach 
biailelt at both of them uſually. | 1 


By 
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By Can. 50. Neither the miniſter, churchwardens, net 


any other officers of the ghurch, ſhall ſuffer any man 9 


preach within their churches or chapels, but ſuch as hy 
ſhewing their licence to preach ſhall appear unto them u 
be ſufhciently authoriſed thereunto, as is aforeſaid. 

Can. 51. The deans preſidents, and refidentiarics d 
any cathedral or collegiate church, ſhall ſuffer no ſtrange: 
to preach unto the people in their churches; except they 
be allowed by the archbiſhop of the province, or by the 
biſhop of the ſame diocele, or by either of the univerſities; 
and if any in his fermon ſhall publiſh any doctrine either 
ſtrange or diſagreeing from the word of God, or from au 
of the thirty nine articles, or from the book of common 
prayer; the dean or reſidents ſhall by their letters, ſub. 
ſcribed with ſome of their bands that heard him, fo {oor 
as may be, give notice cf the ſame to the biſhop of the 
dioceſe, that he may determine the matter, and take ſuch 
order therein as he fhall think convenient. 

Can. 52. That the biſhop may underitand (if occaſion 
ſo require) what ſermons are made in every church of his 
dioceſe, and who preſume to preach without licence; the 
churchwardens and ſidemen ſhalt ſce, that the names of 
all preachers which come to their church from any other 
place, be noted in a book, which they ſhall have ready 
for that purpoſe; wherein every preacher ſhail ſubſcribe 
his name, the day when he preached, and the name of the 
biſhop of whom he had licence to preach, 

Can. 53. If any preacher ſhall in the pulpit particularly 
or namely of purpoſe impugn or confute any doctrine de- 
livered by any other preacher in the ſame church, or in 
any church near adjoining, before he hath acquainted the 
biſhop of the diocele therewith, add received order from 
him what to do in that caſe, becauſe upon ſuch publick 
diflenting and contradicting there may grow much offence 
and diſquietneſs unto the people; the churchwardens ot 
party grieved ſhall forthwith ſignify the ſame to the ſaid 
biſhop, and not ſuffer the ſaid preacher any more to occu- 
py that place which he hath once abuſed, except he faith- 
fully promiſe to forbear all ſuch matter of contention in 
the church, until the biſhop hath taken further order 
therein: who ſhall with all convenient ſneed ſo proceed 
therein, that publick ſatisfaction may be made in the con- 
giegation where the offence was given. Provided, that 
if either of the parties offending do appeal, he ſhall net 
be ſuffered to preach pendente lite. | 

Can. 55. Betore all ſermons, lectures, and homilies, 
the preachers and miniſters ſhall move the people, to ee 

| wit 


Publick woꝛchip. 
with them in prayer, in this form, or to this effect, as 
briefly as conveniently they may. © Ye ſhall pray for 
« Chriſt's noly catholick church, that is, for the whole 
« congregation of chriſtian people diſperſed throughout 
« the whole world, and eſpecially for the churches of 
« England, Scotland, and Ireland. And herein I re- 
« quire you moſt eſpecially, to pray for the king's molt 
« excellent majeſty, our ſovereign lord James, king of 
« Enzland, Scotland, France, and Ireland, defender of 
&« the faith, and ſupreme governor in theſe his realms, 
« and all other his dominions and countries, over all per- 
& ſons, in all cauſes, as well eccleſiaſtical as temporal. 
« Ye ſhall alſo pray for our gracious queen Anne, the 
noble prince Henry, and the reſt of the king and queen's 
„royal iſſue, Ye ſhall alſo pray for the miniſters of 
„ God's holy word and ſacraments, as well archbiſhops 
« and biſhops, as other paſtors and curates. Ye ſhall 
« alſo pray for the king's moſt honourable council, and 
* for all the nobility and magiſtrates of this realm, that 
« all and every of theſe in their ſeveral callings, may 
« ſerve truly and painfully to the glory of God, and the 
« edifying and well governing of his people, remembring 
the account that they muſt make. Alſo ye ſhall pray 
* for the whole commons of this realm, that they may 
« live in the true faith and fear of God, in humble obe- 


dience to the king, and brotherly charity one to ano— 


„ther. Finally, let us praiſe God for all thoſe which 
„are departed out of this life in the faith of Chriſt, and 
pray unto God that we may have grace to direct our 
« lives after their good example; that this life ended, we 
* may be made partakers with them of the glorious re- 
* ſurrection in the life everlaſting : always concluding 
* with the Lord's prayer, | 

The like form was injoined by the injunctions of queen 
Elizabeth in the year 1559; and a form of bidding was 
likewiſe preſcribed (but of a different tenor from thele two) 
by the injunctions of Edward the ſixth; and alſo before 
this (and before the reformation) we 1nd the like bidding 
form in engliſh, in a fe/tival printed in the year 1529, 
which is much longer than theſe, and is reprinted at 
length by Dr Burnet in his hiſtory of the reformation, 
Vol. 2, Append. p. 104. 

The occaſion of this kind of bidding prayer (as it is 
called) was that in the ancient church filence was com- 
manded to be kept for a time, for the peoples ſecret pray- 
ers; and in this or ſuch like form the miniſter directed 

Vor. III. 8 the 
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the people what to pray for. A remainder of whieh 
uſage is ſtill preſerved in the office of ordination of prieſt, 
1 Warn. 28. 

In the year 1661, there is an entry in the journal of 
the upper houſe of convocation, that the biſhops unani. 
mouſly voted for one form of prayer, to be uſed by 
miniſters, as well before as after fermon : and that this 
order was purſued in the convocation (altho' not brought 
to effect), appears from the minutes of the lower houſe, 
where on Jan. 31. we find a committee appointed for this 
(among other purpoſes) to compile a prayer before ſermey, 
Gig. 311. | : 

Peccham. Every prieſt ſhall explain to the people, four 
times a year, the fourtcen articles of faith, the ten com. 
mandments, the two evangelical precepts, the ſeven works 
of mercy, the feven deadly fins with their conſequence, 
the feven principal virtues, and the ſeven facraments ef 
grace, The fourteen articles of faith (whereof ſeven be. 
long to the myflery of the Trinity, and ſeven to Chriſt's 
humanity) are, 1. the unity of the Civine eflence in the 
thrce Perſons of the undivided Trinity. 2. That the Father 
is God. 3. That the Son is God. 4. That the Holy Gh, 
proceeding from the. Father and the Son, is God. 5. The 
creation of heaven and earth by the whole and undivided 
Trinity. 6. The ſanctification of the church by the Holy 
Ghoſt; the ſacraments of grace; and all other things 
wherein the chriſtian church coinmunicateth. 7. The 
conſummation of the church in eterna! glory, to be truly 
raiſed again in fleſh and ſpirit; and oppotite thereunto, 
the eternal damnation of the reprobate, 8. "The incarna- 
tion of Chriſt, 9. His being born of the bleſſed virgin, 
10. His ſuffering and death upon the crofs. 11. His de- 
ſcent into hell. 12. His reſurrection from the dead. 
13. His aſcenſion into heaven, 14 His ſuture coming 
to judge the world, The ten commandments are the pre- 
cepts of the old teftament. To theſe the goſpel addeti 
two others, to wit, the love of God, and of our neigh- 
bour. Of the ſeven works of mercy, fix are collected out 
of the goſpel of St Matthew; to feed the hungry, to gile 
drink to the thirſty, to entertain the ſtranger, to cloath 
the naked, to viſit the ſick, and to comfort thoſe that are 
in priſon : and the ſeventh is gathered out of Tobias, to 
wit, to bury the dead. The feven deadly fins are pride, 
envy, anger or hatred, flothfulnefs, covetouſneſs, glut- 
tony and drunkenneſs, luxury. The ſeven principe! 
virtues are faith, hope, charity, which reſpect Wee Pru- 
i | ence, 


PuBlick worſhip. 


dence, temperance, juſtice, fortitude, with regard unto _ 


men. The ſeven ſacraments of grace are baptiſm, con- 
firmation, orders, penance, matrimony, the euchariſt, and 
extreme unction. Lind. 1, 43, 54. 

12. Rubrick after the Micene creed. Then ſhall follow the 
ſermon, or one of the homilies already ſet forth or here— 
after to be ſet forth by authority. 

Form of ordaining aeacons. It appertaineth to the office 
of a deacon, to read holy ſcriptures and homilies in the 
church, 

Art. 35. The ſecond book of homilies, the ſeveral titles 
whereof we have joined unto this article, duth co.tain a 
godly and wholeiome ductrine, and neceſſary for th ſe 
times, as doth the former book of homilies, which were 
ſet forth in the time of Edward the ſixth; and therefore 
we judge them to be read in churches by he miniſters di- 
ligently and diſtinctly, chat they may be underſtanded of 
the people, | 

Can. 49. No perſon whatſoever, not examined and ap- 
proved by the biſhop of the dioceſe, or not licenſed 
as is aforeſaid for a ſuftcient or convenient preichecr, thall 
take upon him to expound in his own cure or elſewhere, 
any fcripture or matter of doctrine ; but ſhall ſtudy to 
read plainly and aptly (without gloſſing or adding) the 
homilies already ſet forth, or hereafter to be publiſhed 
by lawſul authority, for the confirmation of the rue: faith, 
and for the good inſtruction and edification of the peo- 
ple. h 
Can. 46. Every beneficed man, not allowed to be a 


preacher, ſhall procure ſermons to be preached in his 


cure, once in every month at the least, by preachers law- 
fully licenſed ; if his living, in the judgment of tus ordi- 
nary, will be able to» bear it. And upon every tunvay, 
when there ſhall not be a ſermon preached in his cure; e 
or his Curate ſhall read ſome one of the homilies yreicribed 
tg be preſcribed by authority, to the intents atore- 
zid, 

13. Beſides the publication of things merely eccleſiaſti- 
cal, there are divers acts of parliament, anc other matters 
temporal, required to be publithed in the churches, Such 
ae theſe which follow: 

The act of uniformity of the 5&6 Ed 6. is required 
to be read in the church by the miniſter once every Yar. 

The act agaioſt ſwearing, of the 19 G. 2. to be read in 
the church by the miniſter four times every year. 


S 2 The 
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Purgat'or in 
gencial. 


Publick wozſhip. 


The act of the 12 An. ft. 2. c. 18. concerning ſhips ig 
diſtreſs, to be read in the church four times a year in all 
the ſea port towns, and on he coaſt, immediately after 
prayers and before the ſermon. 

The act for the obſervation of the fifth of November, 
to be read by the minifter on that day, after the morning 
praver or preaching, 

The act for the commemoration of king Charles the 
ſecond's reſtoration, to be read after the Nicene creed 
on the Lord's day next before the twenty ninth day of 
May yearly. 

By the 17 G. 2. c. 3- The churchwardens and over. 
ſcers of the poor ſhall cauſe publick notice to be given 
in the church, of every rate for relief of the poor allowed 
by the juſtices of the peace, the next ſunday after ſuch al. 
lowance; and no rate ſnall be reputed ſufficient to be col. 
lected, till after ſuch notice given. ſ. 1. 

By the yearly land tax acts, and by the acts for Jaying 
duties upon houſes and windows, the collectors of the ſaid 
tax and duties reſpectively ſhall, within ten days after 
their receipt of the duplicates of the aſſeſſment, cauſe pub- 
lick notice to be given in the church or chapel immedi- 
ately after divine fervice on the Lord's day (if any fuck 
divine ſervice mall be performed therein within that time) 
of the time and place appointed by the commiſſtoners, 
for hearing and determining appeals againſt the ſaid a+ 
ſeſſment. 


Pulpit, See Church. 


Burgation. 
B Y a provincial conſtitution of archbiſhop Largtun, 


Lecleſiaſtical judges ſhall not compel any to come 
to purgation at the ſuggeſtion of their apparitors, uniis 
they be infamed by grave and good men. Lind. 312. 

And by a conſtitution of archbiſhop Stratford; Perions 
deſamed of crimes and exceſſes, and willing to purge them- 
ſelves, ſhall not be drawn out of one deanry into another, 
or to places in the country where victuals and neceſſaries 
of life are not to be fold: And in the enjoining of put. 
gation to them, not more than fix compurgators 15 


Purgaticn. 


be required for fornication, or the like crime; nor more 
than twelve for a greater crime, as for adultery. Lind. 

13. 
11. purgation was exerciſed in the following man— 
ner: When any man or woman Jay under a common ſuſ- 
picion or publick fame of incontinence, or other vice ; 
tho' there was not proof plain and full enough to con- 
vict them, yet were they liable to be ſummoned betore 
the ſpiritual judge, and to be charged with the crime, 
If they confeſſed ; they had a certain penance immediately 
injoined them : If they denied; the judge enjoined them 
purgation to be perforined on a day appointed, by their 
own oath, and by the oaths of five or {ix neighbours 
(more or leſs, according to the nature of the crime, and 
the condition of the perſon); and thoſe to be of good 
fame and ſober converſation. The oath of the perſon ſuſ- 
pected was, to declare his own innocence : and the oath 
of the compurgators, that they believed what he ſwore 
was true. If the perſon came at the day appointed, to- 
gether with his neighbours, and purged himſelf according 
to the rules of the church, he was diſmiſſed, and declared 
innocent, and reſtored to his good name, but he was 
at the ſame time enjoined to avoid the cauſe of ſuſpicion 
or the ground of the fame, for the time to come. But if 
he appeared not, he was declared contumacious, and pro- 
ceeded againſt as ſuch; or if he did appear, and could 
not perform purgation (that 1s, either would not ſwear to 
his own innocence, or could not bring others to ſwear 
that they believed he ſwore true,) ſuch failure was taken 
for conviction, and the judge proceeded to enjoin penance 
in the ſame manner as if the perſon had been duly con- 
victed, by his own confeſſion, or by the teitimony of 
others. Gibſ. 1042. 

But by the 13 C. 2. c. 12. ſ. 4. It ſhall not be lauful 
for any perſon exerciſing eccleſtaſlical juriſcdiction, to tender or 
adminiſter unto any perſon whaiſcever, the cath uſually called 
ibe oath ex officio, or any other oath, whereby ſuch perſon to 
whom the ſame is tendered or adminiftred, may be charged or 
@mpelled to confeſs, or accuſe, or to purge him or herſelf, of 
any criminal matter or thing, whereby be or ſhe may be liable 
© cenſure or puniſhment. 

2. Anciently, upon the allowance of the benefit of 
clergy, the perſon accuſed was delivered to the ordinary, 
to make his purgation; which was to be before a jury of 

3 twelve 


Purgatiun on the 
benefit of clergy 
allowed, 
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Purgation. 


twelve clerks, by his own oath affirming his innocency, 
and the oaths of twelve compurgators as to their belief of 
it. 2 H. H 383. Whiead's Civ. L. 659. 

But now, by the ſtatute of the 18 El. c. 7. this kind if 
purgation is ade taken away; and the perſon admitted to hi 
clergy ſhail not be delivered to the ordinary. 
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Quakers. Se Otfſenters. 
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Quare impedit. 


UARE impedit is a writ that lieth, where one hath an 
Iv ton, and the parſon dies, and another preſents 
a clerk, or diſturbs the rightful patron to preſent; then 
the rightful patron (altho* he be a purchaſer, and do not 
claim from his anceſtors) ſhall have this writ. But an 
aſſize of darrein preſentment lies, where a man or his an- 
ceſtors have preſented before. From whence it follows, 
that where a man may have an aſſize of darrein preſentment, 
he may have a guare impedit; but not contrariwiſe. Term: 
ef the Law. | 

And it is fo called, in like manner as moſt of the other 
writs in the regiſter, from certain words in the writ fe- 
ſpecting the ſpecial matter for which the writ is brought. 

The law concerning writs of quare impedit is treated of 


under the title Advowlon. 


Quare incumbeavit. 


UARE iucumbravit is a writ that lies, where two are 
2” in plea for the advowſon of a church, and the biſhop 


admits the clerk of one of them within the fix months: 
; then 


uni 


Quare incumbzavit. 263 


: (ben the other ſhall have this writ againſt the biſhop, 1 
f And this writ lies always depending the plea. Terms of . 
the L. | 1 
„ Which is treated of more at large under the title Ad⸗ 8 
'5 vowſon. ö 
| $ 
1 : £ 1 
5 4 
Nuare non admtſit. I 
UARE nen admiſit is a writ that lies, where a man * 
hath recovered an advowſon, and ſends his clerk to by 
the biſhop to be admitted, and the biſhop will not receive 1 
bim; then he ſhall have the ſaid writ againſt the biſhop. b 
Terms of the L. * 
Quarrelling in the church or Churchyard. See 
n Church. 
l Querela duplex. See Double quarrel. 
it Queſtmen. See Thurchwardens. 
? 8 
8 ME. — 
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H 


: Quod permittat. 


5 UOD permittat is a writ granted to the ſucceſſor of 
2 a parſon, for the recovery of common of paſture, by 

f the ſtatute of the 13 Ed. 1. c. 24. and hath its name from 
thoſe words in the writ. 


Rape. 


1. 22 any perſon ſhall unlawfully and carnally know and abuſe Carnally know- 
any woman child under the age of ten years ; every ſuch mes 3 
unlawful and carnal knowledge ſball be felony, and the offender e 


a S 4 ſhall 
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Taking a wo- 
man by force. 


Taking a wo- 


mu having ſub- as widows and wives, having ſubſtances, ſome in goods move- 
ance, 


Rape. 
ſhall ſuffer as a felon without allowance of clergy. 18 El, 
c. 7. ſ. 4. 

2. By the 3 Ed. 1. c. 13. The hing prohibiteth, that nie 
do take away by f.rce any maiden within age (neither by her 
oron conſent nor without), nor any wife or maiden of full agi, 
nor any other woman againſi her will ; and if any do, at his 
ſuit that will ſue in forty days, the king ſhall do contmon right; 


and if none commence his ſuit within forty days, the king ſhal 


fue : and ſuch as be found culpable, ſhall have two years in. 
prijonment, and after ſhall fine at the king's pleaſure ; and if 
they have not whereof, they ſhall be puniſhed by longer impri- 
fonment, according as the treſpaſs requzreth. 


Do take away by force] The taking away by force of an 
woman wha ſoever againſt her will, albeit there be no 
rape, is generally prohibited by this act, upon the penalty 
herein expreſſed. 2 Infl, 182. 


Any maiden within age] This ſhall be taken for her age 
of conſent, that is, twelve years old, for that is her age 
of conſent to marriage; and the taking her away within 
that age, whether ſhe conſent or no, is prohibited by this 


act. 2 Inft.- 182. ; 


By the 13 Ed. 1. ſt, 1. c. 34. Of wamen carried away 
with the goods of their huſbands ; the king ſhall have the jut 
fer the goods fo taxen away. 


Of women carried away] This is to be underſtood of 4 
violent taking away by any perion; and fo this action 
may be brought againſt women as well as men, 2 /. 


4357 


The king ſball have the ſuit] Vet may the huſband alſo 
have his action of treſpaſs, both by the common law, and 
by the ſtatute of the 3 Ed. 1. c. 13. 2 Inft. 434. 

3. By the 3 H. 7 c 2. Where women, as well maiden, 


able, and ſome in lands and t-nements, and jome heing heirs ab- 
parent unto their ance/iors for the lucre of ſuch ſubſtances bt 
oftentimes taken by miſdoers, contrary to their wili, and after 
married to ſuch miſdoers, or to other by their afſent, or de- 


failed; it is enafted, that what perſan that taketh any woman 
fo againſt her will unlawfully, that is to ſay, maid, Wwiaow, 


or wiſe, that ſuch taking, procuring, and abelting to the ſame, 
and alſo receiuing wittingly the ſame woman js taken agaii/! 
ber will, and knowing the ſame, be felony ; and that fuch miſ= 


doers, takers, and procurers 19 the ſame, and receitors, KNOW 


wg 


Rape. 


ing the ſaid offence in form aforeſaid, be reputed and adjudged 


a principal felons, 


IV here women, &c.) This act, on the offender's part, 
doth extend to all degrees, and to all perſons ;- but ex- 
tendeth not to all women. For on the woman's part, 
three things are neceſſarily required to make the offence 
felony ; 1. That the maid wife or widow have lands or 
tenements or moveable goods, or be an heir apparent. 
2. That ſhe be taken away againſt her will. 3. That 
ſhe be married to the miſdoer, or to ſome other by his 
conſent, or be defiled (that is, carnally known). For if 
theſe concur not, the miſdoer is no felon within this ſta- 
tute, but otherwile to be puniſhed. 3 Inf. 61. 


Contrary to their will] It is no manner of excuſe, that 
the woman at firſt was taken away with her own conſent, 
becauſe if ſhe afterwards refuſe to continue with the of- 
ſender, and be forced againſt her will, the may irom that 
time as properly be ſaid to be taken againſt her will as if 
ſhe had never given any conſent at all: for till the force 
was put upon her, ſhe was in her own power. 1 Haw. 110. 

gad it is not material, whether a woman ſo taken away 
be at laſt married or dchled, With her own conſent or not, 
if he were under the force at the time: becauſe the of- 
ſender is in both caſes equally within the words of the 
ſtatute, and ſhall not be conſtrued to be out of the mean- 
ing of it, for having prevailed over the weakneſs of a wo- 


man, whom by ſo baſe means he got into his power, 1 


Haw. 110. 


Receiving wittingly the ſame woman} But by a conſtruc. 
tion of the common law, they that receive the miſdoers, 


and not the woman, are only acceſlaries, and not prin- 


cipal felons, 3 Inſt. 61, 62. 
Be felony] And by the 39 El. c. 9. The benefit of clergy 


is taken away from the principals, procurers, and acceſla- 
nes before. | 

And for the proof of this felony the woman may be ad- 
mitted an evidence againſt the miſdoer, tho* married to 
him; becauſe ſuch marriage was founded in force and 
terror; and becauſe, as ſuch cafes are generally contrived, 
ſo heinous a crime would go unpuniſhed, unleſs the teſti- 
mony of the woman ſhould be received. Gi 418. 

And when a woman is taken by force in one county, 
and married in another county, the offender may be in- 
lied and found guilty in ſuch other county; becauſe the 

„ con- 
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continuing of the force there, amounts to a forcible taking 
within the ſtatute. 1 Haw. 110. | 
Taking 2 wo- 4. By the 4 & 5 P. & M. c. 8. I. ſhall not be lawful t 
man under fx - any perſon to take or conVey away, or cauſe to be taken or CONVege 
canis cd away, ane maid or wiman child unmarried, being within 
the age of ſixteen years, out of the poſſeſſion cuſtody or gavernanc 
and againſt the will of ber father or of ſuch perſon ts wham by 
hi; will or other a he appointed her guardian; except fuch 

taking and convc;ing away as ſhall be made without fraud, h 
or for her maſler or miſtreſs, or her guardian in ſocage, ir. 
guardian in chivalry. ſ. 2. 

Aud if any perſon above the age of fourteen years, ſhall un. 
lawfully lake or convey, or cauſe to be taken o conveyed any 
matd or woman child unmarried being within the age of fixtem 
yea» s, out , tue poſſeſſian and againſt the will of ber father ir 
mother or guardian; he ſhall, on con viction and attainder, by 
the order and due courſe of the laws of this realm, be impriſurd 
Ir two years, or eljes pay ſuch fine as ſhall be aſſeſſed by the 
court of flar chamber. ſ. 3. 

And if any perſon ſhall ſo take away or cauſe to be talen 
away, and deflour, any ſuch maid or woman child; or ſhall 
againſt the will of er unknown to her father if he be living, er 
againſi the will of or unknown to her mother (having the cuſttdy 
ef her) if he be dead; by ſecret letters, meſſages, or other- 
zuiſe, contratt matrimony with her : he ſhall, being theref 
lawfuily convicted as aforcjaid, be impriſoned for five years, 
or elſe pay ſuch fine as ſhall be aſſeſſed by the ſaid court. Ti 
one moiety of which fines ſhall be, half ta the king, and half h 
the party grieved. 1. 4. 

And the ling and queen's honourable council of the flar chan- 
ber, by bill of complaint or information, and juſtices of aſſize ty 
inquiſition or indietment, ſhall have power to hear and deler- 
mine the ſaid offences ; upon every which indiftment and ingui- 
fitions ſuch proceſs ſhall be awarded, as upon an indictment if 
treſpaſs at common law. ſ. 5. 

And if any woman child or maiden, being above the age f 
twelve years, and under the age of ſixteen, do conſent or agrtt 
to ſuch perſon that ſhall ſo make any contract of matrimony ; 
her next of kin, io whom the inheritance ſhall come after her 
deccaſe, ſhall have all ſuch lands as fhe had in poſſeſſion rever. 
ſion or remainder at the time of ſuch aſſent, during the life of 
ſuch perſon that fhall ſo contract matrimony ; and after her de- 
ceaſe the ſame ſhall come to ſuch perſon as they ſhould have dene 
in caſe this aft had not been made, other than to him only that 

' fo ſhall contra?t matrimany, ſ. 6. . 
oh 


Rape. 


Provided, that this ſhall not extend to any orphans in Lene 
n, or any other city borough or town, where orphans are 
commonly provided for by grant or cuſtom; but the lord mayor 
and aldermen of London, and the heal officers in other cities 
t:raughs or towns, may take ſuch order therein as they have 


lien wont. ſ. 7. 


[t hall not be lawful] This clauſe is byt a declaration of 
the common law; by which any perſon might be fined 
and impriſoned for the offence therein ſpecified and con- 
tained : and the ſtatute is only an aggravation of puniſh- 
ment, and doth not create an offence. G/. 419. 


Aeainſt the will of her father] H. 15 C. 2. KX. againſt 
Cirnforth and others. The court granted an information 
againſt the defendants, for taking away a natural daugh- 
ter under ſixteen, under the care of her putative father; 
being of opinion it was within this ſtatute. Str. 1162. 


Againſt the will of her father or mother or guardian] In the 
caſe of Twifleten and King, M. 20 C. 2. it was alledged 
that the girl conſented to go; but the court took no 
notice of that: and it being plainly againſt the will of 


the parents, the jury were directed to find the parties 


guilty. 2 Keb. 432. 


By ſecret letters meſſages, or otherwiſe] The mother of 
one Tibboth, fearing that her only daughter might be 
ſtolen, entreated the lady Gore to take her into her family; 
wao married her (being under the age of ſixteen) to her 
ſon, without conſent of the mother, who was alſo her 
guardian. But the eſtate being ſued for by Hicks accord- 
ing to the tenor of the ſtatute, and it appearing to the 
court that the marriage was ſolemnized by a Jawful mini= 
ter, in the church, at a canonical hour, before ſeveral 
people, and while the church doors were open; the caſe 
was found not to be within the deſign and intention of this 
ſtatute; nor could the plaintiff prove any thing to make 
a forfeiture : ſo he was nonſuit. Gi. 420. 


Hnourable council of the flar chamber] It is declared in 
3:;r's caſe, that inaſmuch as there are no negative words 
in this new conveyance of power to the ſtar chamber, and 
tie court of king's bench had a right to hear and deter- 
mine before the ſtatute; the ſame power which they had 
»y the common law {till remaineth to them, notwith- 
tanding the ſtatute z and that ſo it would have been, tho? 
tie court of ſtar chamber had ſtil! continued, And it 

appears 
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Raviſhment. 


Rape. 


appears that one Story was fined 1001 by the court & 
king's bench, for taking away a young woman unde; 
ſixteen out of her mother's cuſtody ;- and two womes 
who were aſſiſtants 5ol each; and all bound to the po 
behaviour, the firſt for five years, and the two others fo; 
one year. Gib. 420. | ; 

By the 13 Ed. 1. ft. 1. c. 34: Ja man do raviſb ; 
woman married, maid, or other, where ſbe did not conſun, 
neither before nor after; he ſhall have judgment of life and 
member : And where a man raviſheth a weman married, lat, 
damſel, or other, with force, alths* ſhe conſent after ; he fhul 
have ſuch judgment as before is ſaid, if he be attainted at il 
king*s ſuit, and there the king ſhall have the ſuit. 


He ſhall have judgment of life and of member] That is, he 
ſhall be attainted of felony. And this is to be underſtood, 
upon an appeal to be brought by the party raviſhed. Bu 
if ſhe did conſent, either before or after, ſhe ſhall have 


no appeal. 2 Inſt. 433, 434. 


I he be attainted at the king's ſuit] And not at the ſuit ai 
the party upon an appeal, as in the former caſe : for here 
it is ſuppoſed, that ſhe conſenteth afterwards z which bar 
reth her appeal. 2 Il. 434. 


By the 6 R. 2. c. 6. Againſt the offenders and ravifon 
of ladies, and the daughters of noblemen, and other women, it 
is ordained, that whereſoever they be raviſhed, and after juct 
rape do conjert to fuch raviſbers, that as well the raviſhers, 6; 
they that be raviſhea, be from thenceforth diſabled to have tt 
challenge all inheritance dower or joint feoffment, after the deat) 
of their huſbands and anceflors. And the next of blood fal 
have title immediately after ſuch rape ts enter. And the hu. 
bands of juch women, if they have huſbands, or if they hate 
not then their fathers or ether next of blood ſhall have their jut 
againſt the raviſhers, to have them thereof convici of life ani 
member, altho* the ſame woman after ſuch rape do conſent tt the 
ravijfher : And the defendant ſhall not wage batte!, but be triti 
by inguiſition ef the country, Saving to the king and other lord 


the eſchcats of ſuch ravijhers, if they be thereof conviet. 


Shall have their ſuit) That is, by appeal. 
By the 18 El. c. 7. For the repreſſiig of the moſt wick 


and ſelonious rapes or raviſhments of women, maidi, Wil, 
and damfels ; it is enacted, that if any perſon ſhall commit di, 
manner of felonious rape er raviſhment, he ſhall be guiliy of fer 
teny without benefit of clergy. 2 

n 


Rape. 


And all rapes are commonlv excepted out of the acts 
of general pardon. 


Rate for the repair of the church. See Church. 


Reader. 


in the Romiſh church. 

And in this kingdom, in churches or chapels where 
there is only a very ſmall endowment, and no clergyman 
will take upon him the charge or cure thereof; it hath 
been uſual to admit readers, to the end that divine ſervice 
in ſuch places might not altogether be neglected. 

It is ſaid, that readers were firſt appointed in the church 
about the third century. In the Greek church they were 
ſaid to have been ordained by the impoſition of hands : 
But whether this was the practice of all the Greek 
churches hath been much queſtioned. In the Latin 
church it was certainly otherwiſe. The council of Car- 


thage ſpeaks of no other ceremony, but the biſhop's put- 
| ting the bible into his hands in the preſence of the people, 


with theſe words, „ Take this book and be thou a reader 
„of the word of God, which office if thou ſhalt faithful- 
« ly and profitably perform, thou ſhall have part with 
& thoſe that miniſter in the word of God,” And in Cy- 


prian's time, they {cem not to have had fo much of the 


ceremony as delivering the bible to them, but were made 
readers by the bithop's commillion and deputation only, to 
ſuch a ſtation in the church. Bing. Antiq. V. 2. p. 31. 

Upon the reformation here, they were required to ſub- 
ſeribs to the following injunctions : 

* Imprimis, I ſhall not preach or interpret, but only 
read that which is appointed by publick authority : 

I ſhall not miniſter the ſacraments or other publick rites 
of the church, but bury the dead, and purify women after 
their childbirth : 

I ſhall keep the regiſter book according to the injunc- 
tions: | 

I ſhall uſe ſobriety in apparel, and eſpecially in the 
church at common prayer: | 

I ſhall move men to quiet and concord, and not give 
izem cauſe of offence : 


I I Hall 


H E office of reader is one of the five inferior orders 
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Reader. 


I ſhall bring in to my ordinary teſtimony of my be. 
haviour, from the honeſt of the pariſh where I dwell, 
within one half year next following : , 

I thall give place upon convenient warning ſo though, 
by the ordinary, if any learned minifter ſhall be place 
there at the ſuit of the patron of the pariſh; n 

I ſhall claim mo more of the fruits ſequeſtred of ſuch 
cure where I ſhall ler but as it ſhall be thought mer; 
to the wiſdom of the ordinary: 

I ſhall daily at the leaſt read one chapter of the old teftz. 
ment, and one other of the new, with good adviſement, tg 
the increaſe of my knowledge: 

I ſhall not appoint in my room, by reaſon of my ah. 
ſence or ſickneſs, any other man; but ſhall leave it to the 
ſuit of the pariſh to the ordinary, for aſſigning ſome other 
able man: | 

I ſhall not read but in poorer pariſhes deſtitute of in- 
cumbents, except in the time ot ſickneſs, or tor other 

ood conſiderations to be alle ved by the ordinary: 

I ſha!! not openly intermeddic with any artificers oc- 
cupations, as Covetouſly to ſeck a gain thereby; having 
in eccleſiaſtical living the ſum of twenty nobles or above 
by the year,” 

This was reſolved to be put to all readers and deacons 
by the reſpective biſhops, and is ſigned by both e -rch- 
biſhops, together with the biſhops of London, Winch 
ter, Ely, Sarum, Carlifle, Cheſter, Excter, Bath and 
Wells and Glouceſter. 8:ryp's Annals. V. I. p. 306. 

By the foundation of divers hoſpitals, there are to de 
readers of prayers there, Who are uſrally licenſed by tht 
biſhop. 


Reading deſk. See Church. 
Refuſal. See Benefice. 


Vegiſter. 


O far as this officer is to be conſidered ſolely in tix 
capacity of a notary publick, fee the title Met 
Publick. 5 
1 Can. 123. No chancellor, commiſſary, archdeacon, 
official, or any other perſon uſing eccleſiaſtical juriſcic. 


tion, {hall ſpeed any judicial act, either of contentious 
0! 


ik 
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Vegiſter. 


or voluntary juriſdiction, except he have the ordinary re- 

ter of that court, or his lawful deputy; or if he or they 
will not or cannot be preſent, then ſuch perſons as by law 
are allowed in that behalf to write or ſpeed the ſame, un- 
der pain of ſuſpenſio pſo facto. 

And this is according to the rule of the ancient canon 
law; which, to prevent falſifications, requireth the acts 
to be written by fume publick perſon (if he may be had), 
orelſe by two other credible perſons: and the credit which 
the canon law gives to a notary publick is, that his teſti- 
mony ſhall be equal to that of two witneſſes. Gig. 996. 

2. Can. 134. ii any regiſter, or his deputy or ſubſtitute 
whatſoever ſhall receive any certificate without the know- 
ledge and conſent of the judge of the court; or willingly 


omit to cauſe any perſon (cited to appear upon any coutt, 


day) to be called; or unduly put off and defer the exa- 
mination of witneſſes to be examined by a day ſet and 
afigned by the judge; or do hot obey and oblerve the 
judicial and lawful monition of the ſaid judge; or omit 
to write or Cauſe to be written ſuch citations aud decrees 
as are to be put in execution and ſet forth before the next 
tourt day; or ſhall not cauſe all teſtaments exhibited into 
his office to be regiſtred within a convenient time; or ſhall 
ſet down or enact, as decreed by the judge, zgy thing 
falſe or conceited by himſelf, not ſo ordered or decreed 
by the judge; or in the tranſmiſſion of proceſſes to the 
judge ad quem, ſhall add or inſert any falſhood or untruth, 
or omit any thing therein, either by cunning or by groſs 
negligence ; or in cauſes of in{tance, or promoted of office, 
ſhall receive any reward in favour of either patty, or be 
of council directly or indirectly with either cf the parties 
in ſuit; or in the execution of their offece ſhall do ought 
elſe maliciouſly, or fraudulently, whereby the ſaid eccle- 
ſiaſtical judge or his proceedings may be ſlandred or de- 
tamed: we will and ordain, that the ſaid regiſter, or his 
deputy or ſubſtitute, offending in all or any of the pre- 
milles, ſhall by the biſhop of the dioceſe be ſuſpended from 
the exerciſe of his office, for the ſpace of one two or three 
months or more, according to the quality of his offence ; 
and that the ſaid biſhop ſhall aſſign ſome other publick 
notary to execute and diſcharge all things pertaining to 
his office, during the time of his ſaid ſuſpenſion. 

3. Dr Godolphin fays, if chere be a queſtion between 
two perſons touching feveral grants, which of them ſhall 
be regiſter of the biſhop's court; this ſhall not be tried 
in the biſhop's court, but at the common laws, for altho' 

4 | | the 
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Regiſter. 

the ſubjectum circa quod be ſpiritual, yet the office it {4 
is temporal, Gd. 125. 

So in the caſe of K and Vard, H. 4 G. 2. There wg 
a mandamus to Dr Ward the commilſlary, to admit Henry 
Dryaͤen to be deputy regiſter of the archbiſhop of York' 
court; ſuggeſting that Dr Thomas Sharpe had *been ad. 
mitted to the office, to execute the ſame by himſelt or his 
deputy ; that he had appointed Dryden (who 1s averred 
to be a fit perſon) to be his deputy, whom the commitlary 
had refuſed to admit, to the great damage of Dr Sharpe 
who complains; and therefore the writ commands the 
commiſſary to admit and ſwear Dryden, or ſhew cauſe tg 
the contrary. To this the commiſſary returns; that lon 
before the conſtituting Dryden to be deputy, John Sharpe 
and Thomas Sharpe were admitted to the office as prin— 
cipals, to hold for their lives, and the life of the ſurvivor; 
that they, in the year 1714, appointed John Shaw to be 
their deputy, who executed the office till John Sharpe 
died; that Thomas Sharpe ſurvived, and on May 12, 
1727, by a new appointment conſtituted Shaw his deut, 
who was admitted, and executed the office until tu{pended 
in the manner af.er mentioned; that Shaw at the time of 
his admiſſion took an oath, that he would juſtly and go- 
neſtly execute the office, without favour or reward, and 
Uo every thing incumbent on the office, and not be an 
exacter or greedy of rewards ; and then ſets forth the 
x 24th Canon; and further, that whilſt Shaw was deputy, 
ſeveral proctors of the court on the ſixteenth of February 
1727 exhibited to the commiſſary ſeveral articles againſt 
him, complaining of divers miſbehaviours in his office, 
contrary to ſeveral of the particulars ſet forth in the ſail 
canon; that Shaw being ſummoned on the ſixth of April, 
1728, gave in his anſwer in writing (which is ſet forth); 
and then the return goes on, that foraſmuch as it appear- 
ed to the commiſlary that the anſwer was inſufficient, aud 
that Shaw had confe{led himſelf guilty of ſeveral omiſhons 
and extortions in the exerciſe of his office, therefore upon 
complaint thercof to the archbiſhop, he on the twentj- 
firit of May 1728, by his commiſſion under his archiepil- 
copal ſeal directed to the commiſſary and reciting that 
Shaw had been guiliy in the manner beforementiones, 
doth therefore impower the commiſſary to ſuſpend hin 
and aſlume another notary publick ; that by virtue theres, 
he an the twenty fourth of May 1728 ſuſpended Shaw tor 
five years, and aTumed Joſeph Leech a notary publick, 


who before the conſtituting Dryden to be deputy, took 
upon 


Begiſter. 


vpon him and hath ever ſince executed the office ; that 
Shaw appealed, and in that appeal alledged, that on the 
twenty-third of May 1728 he reſigned the office, and that 
Dr Sharpe had appointed William Smith to be deputy ; 
that delegates were appointed, who on the twenty third 
of October 1728 iſſued an inhibition to the commiſſary, 
that pending the appeal he ſhould do nothing to the pre- 
judice of the appellant; that the appeal remains undeter- 
mined; and for theſe reaſons he cannot admit Dryden to 
be the deputy of Dr Sharpe. Strange argued, that the 
return was ill, and that there ought to be a peremptory 
mandamus ; which argument was to the following effect; 
« [| mult obſerve in general, that there is no incapacity 
returned in Dryden, no want of any regular appointment 
or deputation; on the contrary it appears, that Dr Sharpe 
had a power to make a deputy, and that he hath executed 
it with regard to Dryden: A5 therefore Dryden hath pri- 
ma facie a regular title to the office, the commiſſary who 
is to admit him ought not to refuſe to do his duty; eſpe- 
cially conſidering, that the admiſhon gives no right, but 
only a legal poſſeſſion, to enable him to aſſert his right if 
he has any: And upon this foundation it is, that non fuit 
electus hach been held no good return to a mandamus to 
ſwear in a churchwarden, becauſe it is directed only to a 
miniſterial officer, who is to do his duty, and no inconve- 


nience can follow; for if the party hath a right, he ought 


to be admitted ; if he hath not, the admiſſion will do him 
no good: This effect of a mandamus to admit, was laid 
down in the caſe of the king againſt the dean and chapter 
of Dublin, H. 7 G. which was a mandamus to admit one 
Dougate to his ſeat in the choir and his voice in the chap- 
ter; for wherever the office is but miniſterial, he is to 
execute his part, let the conſequence be what it will: In 
the caſe of the king and Simpſon, M. 11 G. there was a 
mandamus to the archdeacon of Colcheſter, to ſwear Rod- 
ney Fane into the office of churchwarden ; the archdea- 
con returned, that before the coming of the writ he receiv- 
ed an inhibition from the biſhop; but the court held 
that was no excuſe, and that a miniſterial officer is to do, 
his duty, whether the act will be of any validity or not: 


ln the caſe of Taylor and Raymond, M. 4 G. toa man- 


damus to ſwear in a churchwarden, it was returned, that 
before the coming of the writ he had ſworn in another, 
and it was held an ill return, for be the right which way 
it will, the officer is to do his duty: Thele two laſt caſes 


ae both in point; in one there was an inhibition (as 
Vor. III. T mere 


' 
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there is in this caſe), and in the other there was another 
officer, as they pretend there is here, to wit, Joſeph 
Leech: But what is that inhibition? it is, to do nothing 
that may prejudice the appeal : Can this hurt Shaw? ng; 
if he 1s relieved on the appeal, he will be reſtored, tho 
another is admitted; if he is not relieved, it muſt be for 
want of a right, and he will not be capable of ſuffering 
any prejudice by the other's admiſſion : But, what takes 
off all pretence of the inhibition's being material in this 
caſe is, that it appears by Shaw's own ſhewing, that he 
had the day befcre his ſuſpenſion ſurrendred his deputa— 
tion; and that accounts for the laſt part of the return, 
that the appeal is undetermined; it not being of any con- 
ſequence to Shaw to proſecute it any further; beſides, 
this would be to deprive Dr Sharpe of the benefit of this 
office as long as Shaw ſhould think fit to ſleep upon the ap- 
peal, Dr Sharpe having no power to expedite the deter- 
mination: A deputy is but at will; and this is to deprive 
Dr Sharpe of his will ſor five years; which ſuſpention [ 
rake to be illegal; for the expreſſion in the canon of ſuch 
a number of months or more, muſt have a reaſonable con- 
truftion, and can never be extended to five years: Shaw 
is intirely diveſted of the office, which anſwers the pur- 
poſe of reformation better than a bare ſuſpenſion ; As 
therefore the office is vacant, there can be no reaſon why 
the commiſlary ſhould refuſe to fill it up; and a peremp- 
rory mandamus ought to go.” And by the court: Surely 
it is attempting too much, to ſupport this as a good re- 
turn; the effect of a mandamus, as laid down, is certain- 
ly ſo, that it gives no right: The canon only intended, 
that the biſhop ſhould ſuſpend, where the principal would 
not revoke; but an actual revocation is better than a ſul- 
penſion: It would be carrying the power of inhibitions a 
Zreat way, if we ſhould allow them the force contended 
ior by the return: We are therefore all of opinion, that 
the return is ill. Then exception was taken to the writ, 
that a mandamus would not lie for a deputy; and for this 
was cited 6 Mod. 18. where Holt chief juſtice lays it down, 
that for a Ceputy a mandamus will not lie : But it was 
anſwered, that this is not a mandamus for the deputy, 
but for the principal to be admitted to have a deputy ; the 
refuſal of Dryden is laid to be, to the great damage of Dr 
Sharpe, and therefore to do Dr Sharpe right in the pre- 
miſles is the writ awarded; it appears Dr Sharpe has 2 
freehold in the office, ſo tho' his deputy is but at will, he 
hath it for life; and in 1 Yentr, 110. a mandamus w#s 

| granted 
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granted to reſtore a perſon to the office of deputy ſteward 
of the court of the council of the Marches, and it was 
held to lie for a revocable deputy, becauſe the principal 
hath no other way to get him admitted; and in the report 
of the ſame caſe in 1 Lev. 306. it is ſaid by the court, 
that altho' a mandamus doth not lie for a deputy, yet it 
lies for him who deputes him, to have him admitted or 
reſtored, for otherwiſe he may be deprived of his power to 
make a deputy. Then it was further objected, that a 
mandamus doth not lie for a ſpiritual office z and for this 
were Cited divers Caſes, where it was determined that a 
mandamus will not lie for a proctor, who belongeth as 
much to the eccleſiaſtical court as the regiſter doth : Unto 
which it was anſwered, that this is not any objection ; 
a mandamus hath been granted to admit an under- ſchool- 
maſter, and yet ſchoolmaſters are within the canons ef 
1603 as well as regilters; ſo in the caſe of Mr Folks 
lately, for the office of apparitor-general of the archbiſhop 
of Canterbury; fo it hath been often granted for a pariſh 
clerk ; for a ſexton; ſo in like manner it was granted to 
reſtore Dr Bentley to his degrees; and to admit Dr Shor- 
lock to a prebend at Norwich; and it is to be obſerved, 
that no aſſize will lie for this office, therefore if the party 
hath not this remedy, he hath none; the reaſon why it 
was refuſed to a proctor was, becauſe it did not appear 
what intereſt he had, but here appears a freehold. And 
by the court; We all think this writ is good, notwith- 
ſtanding the exceptions that have been taken, and there- 
fore a peremptory mandamus muſt go. Str. 893. 
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EY” HE keeping of a church book, for the age of Of regiſters in 
thoſe that ſhould be born and chriſtened in the seneral. 


pariſh, began in the thirtieth year of king Henry the 
eighth, God. 144, 145. 3 Burnet, 139. 

And the following canon, in the main of it, was only 
a reinforcement of one of the lord Cromwell's injunctions 
in the year 1538; which was continued in thoſe of king 
Edward the ſixth, and of queen Elizabeth; in whoſe 


reign, a proteſtation being appointed to be made by mini- 


ers at inſtitution, one head of it was, I ſhall keep 
the regiſter book, according to the queen's mejeity's in- 

junctions. G1. 204. 
By Can. 70. In every pariſh church and chapel within this 
realm, ſhall be provided one parchment bool at the charge ef the 
| SY pariſh, 


Regifſer book. 


pariſh, wherein ſhall be written the day and year of ever 
chriftening, wedding, and burial, which have been in the pariþ 
fince the time that the law was firſt made in that behalf, f. 
far as the ancient books thereof can be procured, but eſpecial 
fence the beginning of the reign of the late queer. And for the 
fafe keeping of the ſaid book, the churchwardens, at the char, 
of the pariſh, ſhall provide one ſure coffer, and three locks and 
keys; whereof one to remain with the miniſter, and the other 
two with the churchwardens ſeverally ; ſs that neither the mini- 
er without the two churchwardens, nor the churchwarden 
without the miniſter, ſhall at any time take that book out of the 
faid coffer. And henceforth upon every ſabbath day, immeli- 
ately after morning or evening prayer, the miniſler and church. 
wardens ſhall take the ſaid parchment book out of the ſaid ciffer, 
and the miniſter in the preſence of the churchwardens al 
write and record in the ſaid book, the names of ail perſen 
chriſtened, together with the names and ſurnames of the ir parents, 
and aljo the names of all perſons married and buried in that 
pariſh, in the week before, and the day and year of every ſuch 
chriſtening, marriage, and burial ; and that done, tne; jhail 
lay up that book in the coffer as before: And the miniſter aud 
churchwardens, unto every page of that book, when it ſha! bt 
ff led with ſuch inſcriptions, Mall ſubſcribe their names. Aa 
the churchwardens ſhall once every year, within ane month after 
the five and twentieth day of March, tranſnut unto the bijhu) 
of the dioceſe or his chancellor, a true copy of the names of al 


' perſons chriſlened married or buried in their pariſh in the year 


before (ended the ſaid five and twentieth day of March), and 
the certain days and months in which every ſuch chriſtening 
marriage and burial was had, to be ſubſcribed with the hands 
of the ſaid miniſter and churchwardens, to the end the ſunt 


may faithfully be preſerved in the regiſtry of the ſaid biſbop; 


| which certificate ſhall be received without fee. And if the mi- 


Of matmlages in 
particul u. 


niſter or churchwardens ſhall be negligent in performance of diy 
thing herein contained; it ſhall be lawful for the biſhop or l 
chancellor to convent them, and proceed againſi every of them as 
contemners of this our conſtitution. 
2. By the 26 G. 2. c. 33. For preventing undue entrics 
and abuſes in regiſters of marriages ; the churchwardens 
and chapelwardens of every pariſh or chapelry ſhall pro- 
vide proper books of vellum, or good and durable papef, 
in which all marriages and banns of marriage reſpectivel) 
there publiſhed or ſolemnized, ſhall be regiſtred; aud 
every page thereof ſhall be marked at the top, with the 
figure of the number of every ſuch page, beginning 4 


the ſecond leaf with number one; and every leaf or py 


Regiſter book. 


ſo numbred ſhall be ruled with lines at proper and equal 
diſtances from each other, or as near as may be; and all 
banns and marriages publiſhed or celebrated in any church 
or chapel, or within any ſuch pariſh or chapelry, ſhall 
be reſpectively entred regiſtred printed or written upon, 
| or as near as Conveniently may be to ſuch ruled lines, 
and ſhall be figned by the parſon vicar miniſter or curate, 
or by ſome other perſon in his preſence, and by his direc- 
tion; and ſuch entries ſhall be made as aforeſaid, on or 
near ſuch lines in ſucceſſive order, where the paper is not 
damaged or decayed by accident or length of time, until a 
new book ſhall be thought proper or neceſſary to be pro- 
vided for the ſame purpoſes, and then the directions afore- 
faid ſhall be obſerved in every ſuch new book: and all 
books provided as aforeſaid, ſha!) be deemed to be- 
long to every ſuch pariſh or chapelry reſpectively, and 
ſhall be carefully kept and preſerved for publick uſe, /. 14. 

And in order to preſerve the evidence of marriages, and 
to make the proof thereof more certain and eaſy, and for 
the direction of miniſters in the celebration of marriages 
and regiſtring thereof, it is enacted, that all marriages 
ſhall be ſolemnized in the preſence of two or more credible 
witneſſes, beſides the miniſter who ſhall celebrate the 
ſame ; and that immediately after the celebration of every 
marriage, an entry thereot ſhall be made in ſuch regiſter 
to be kept as aforeſaid; in which entry or regiſter it ſhall 
be expreſſed, that the ſaid marriage was celebrated by 
banns or licence; and if both or either of the parties 
married by licence be under age, with conſent of the pa- 
rents or guardians as the caſe ſhall be; and ſhall be ſign- 
ed by the minifter with his proper addition, and alſo by 
the parties married, and atteſted by ſuch two witneſſes; which 
entry ſhall be made in the ſorm or to the effect following: 


A.B. ATIs pariſh . D. 1. ahb 
Pariſh — were married in this] 3 


Py chapel 
ns ; : 
* #1 with conſent of 1 Adee [this — day of 
— — iu the year | 
Reftor 
By me J. J.] Vicar | 
Curate 


This marriage was ſolemnized between us [ 2 5. in the pre- 


ſence 11. 2 Ic 15 
1 3 And 
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| 1 
R-giſt:r book. 

And if any perſon ſhall, with intent to elude the force 
of this act, knowingly and wilfully inſert, or cauſe to be 
inſerted in the regiſter book of fuch pariſh or chapelry a; 
aforeſaid, any falſe entry of any matter or thing relating 
to any marriage; or falſly make alter forge or counterfeit 
any ſuch entry in ſuch regiſter, or cauſe or pracure the 
ſame to be done, or act or aſſiſt therein; or utter or pub. 
liſh as true any ſuch falſe altered forged or counterfeited 
regiſter as afoiefaid, or a copy thereof, knowing the ſame 
to be falſe altered forged or counterfeited; or ſhall wi]. 
fully deſtroy, or cauſe or procure to be deſtroyed, any 
regiſter book of marriages, or any part of ſuch regiſter 
book, with intent to avoid any marriage, or to ſubject any 
perſon to any of the penalties of this act; he ſhall be 
guilty of felony without benefit of clergy. / 16.. 

3. By the 30 C. 2. c. 3. for burying in woollen, it is 
enacted, that the miniſter of every pariſh ſhall keep a 
regiſter, in a book to be provided at the charge of the 
pariſh, and make a true entry of all burials within his 


pariſh, and of all affidavits of perfons being buried in 


woollen brought unto him according to the ſaid act; and 


— 


where no ſuch affidavit ſhall be brought unto him within 
the time therein limited, he ſhall enter a memorial there- 
of in the ſaid regiſtry, againſt the name of the party in- 
terred, and of the time when he notified the ſame to the 
churchwardens or overſeers of the poor according to the 
faid act. /. 7. 

E. 6 C. 2. Dormer and Ens. Mr. Abney moved for 
an information in the court of king's bench againſt Mr. 
Ekyns, rector of the pariſh church of Walton, and 
againſt Mr Bonner curate of the ſame church, for refuſing 
to give Mr Dormer copies of certain parts of a regiſter 
belonging to that pariſh, and likewiſe for refuſing to give 
him a certificate of certain perſons of the family of tie 
Dormers being born in that pariſh. He ſaid, that an 
ejectment was depending in this court at the time this 
refuſal] was made, and ſtill continued to be ſo, between 
Mr Dormer and Mr Parkerſon and his wife, concerning 
certain lands which the plaintiff claimed as heir male ct 
the Dormer family. Several of that family were born in 
the pariſh of Walton; and for this reaſon it was neceſſary 
to have copies of ſeveral parts of the regiſter, and likewiſe 
a certificate of the birth of many in that family, Accord- 
ingly Mr. Dotmer made his application to the rector and 
curate of that pariſh for this purpoſe, and offered to pay 
them for the ſame; but they refuſed letting 1. have 

them ; 
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them ; and the only reaſon they gave was, that Mr Par- 
kerſon and his wife were the deiendants, and they would 
do nothing to their prejudice. Of this fact he faid he had 
an affidavit ;z and for ſuch an extraordinary denial of juſtice 
he hoped the court would grant an information. The 
court ſaid, you have a right to inſpect the public k books 
of the pariſh 3 but cannot oblige the rector or curate to 
make you out either copies of thoſe books, or a certifi- 
cate; for which reaſon, they could not grant the motion. 
Upon this he changed his motion, and defired a rule to 
inſpect thoſe books. The court ſaid, motions to inſpect 
the publick books of corporations, they grant without an 
afidavit ; but in motions to inſpect the publick books of a 
pariſh, an aſhdavit is always requiſite, By ſuch alfidavit, 
they ſaid too, it muſt be ſworn, that the copies of them 
are neceſſary to be produced in evidence at a trial of a 
cauſe depending, and likewile that the inſpection of thoſe 
books to take copies has been demanded and reiuſed. Now 
in the preſent caſe, the firſt part was {worn to, but not 
the latter; for which resſon the court refuſed to make 
any rule at preſeat. 2 Barnard 269. 


[Note, the regiſter book belongs to the pariſh, and the 
incumbent alone is not intruſted with the keeping of it, 
much leſs the curate. But by the canon abovementioned 


it is to be kept under three locks, the key of one only of 


which locks the miniſter is to keep, and the church war= 
dens the other two. So that the application in ſuch caſe, 
25 it ſeemeth, ought to be to the miniſter and church- 
wardens, ] 


4. By the 23 C. 3. c. 67. Upon the entry of any bu- 
rial, marriage, birth, or chriſtening, in the regiſter of any 
pariſh, precinct, or place, ſhall be paid a ſtamp duty of 
3d. The fame to be under the management of the com- 
miſſioners of the ſtamp duties. And if any parſon, vicar, 
or curate, or other perſon having authority to make en- 
tries, ſhall make any ſuch entry, before the parchment, 
. or paper ſhall have been duly amped, he ſhall for- 
eit 51, 

In order for the charging of which duties, the church- 
wardens and overſeers, or one of them, from time to 
time, ſhall provide one or more book or books, for the re- 
giſtring of burials, marriages, births, and chriſtenings, 
with proper ſtamps ; and ſhall pay for the ſame and the 
lamps to be contained therein, out of the rates under their 

T4 manage- 
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management, and receive back the money which fhall he 
ſo paic, from the perſon authoriſed to demand and receiyg 
the ſaid duty on ſuch entries, 

Provided, that no parſon, vicar, curate, or other per. 


ſon, ſhall be ſubject to any penalties for regiſtring without 


ſtamps, where a licence under the hands of three com. 
miſſioners or ſome oficer or officers by them impowered 
ſhall have been granted, ſignifying their or his leave or 
approbation that ſuch entry may be made without ſtamps ; 
ſo as the perſon or perſons, having the cuſtody of ſuch re. 
giſter, do from time to time, when required, permit the 
commiſſioners or any officer or agent appointed by them 
to inſpect ſuch regiſter ; and pay to the receiver general of 
the ſaid duties, or other perſon appointed by the commil. 


ſioners, all ſuch ſums as ought to be paid in reſpect of 


ſuch entries. 

And every parſon, vicar, or curate, or other perſon 
having authority to make ſuch entry, ſhall previous 
thereto demand and receive from the undertaker or other 
perſon employed about ſuch funeral, or from the parties 
married, or from the parent of the child whole birth or 
chriſtening is regiſtred or other perſon requiring the chril- 
tening of ſuch child, the fum of 3d; which if he {hal 
neglect or refuſe to pay upon demand, he ſhall forfeit 51, 

And the proviſions of this act ſhall extend to the people 
called quakers ; and the regiſters of births, burials, and 
marriages now kept by them ſhall be liable to the ftamp 
duties. (But nothing is ſaid in the at with reſpect to 
other diſſenters.) 

Provided, that nothing herein ſhall extend to charge the 
entry in any pariſh regiſter of the burial of any perſon 
who ſhall be buried from any workhouſe or hoſpital, or at 
the ſole expence of any charity ; nor the entry of the birth 
or chriſtening of any child, whoſe parents ſhall receive at 
the time of the birth or chriſtening of ſuch child any 
pariſh relief. 

The receiver general, head diſtributor, or other perſon 
appointed by the commiſſioners for that purpoſe, ſhall 
make an allowance to the parſon, vicar, or curate, or other 
perſon who received the duties, aſter the rate of 28 in 
Een pound out of the money by him accounted for and 

aid. g 
l Proſecutions for recovering of the duties, and ſor all 
forfeitures and offences, ſhall be determined by one juſ- 
tice reſiding near; who ſhall ſummon the party accuſed, 
and on his appearance, or refuſal or neglect to appear, {ball 

3 examine 
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examine the matter, and on proof of the offence by con- 
ſion or oath of one witneſs, ſhall give judgment and 
que his warrant to levy the forfeiture on the goods of the 
„gender, and ſale thereof if not redeemed in fourteen days. 
Provided that the juſtices may mitigate the penalties, rea- 
ſonable colts to the officers and informers being allowed 
over and above the mitigation, and fo that the mitigation 
go not reduce the penalties to leſs than a moiety over and 
Above ſuch coſts. 

Perſons aggrieved may appeal to the next ſeſſions. 

The faid penalties (ail neceſfary charges for recover- 
ing thereof firſt deducted) ſhall be diſtributed, half to 
the uſe of the king, and half to him that ſhall inform 


and (ue. 


Repair of the church. See Church. 


Velidence. 


I. OQ7# O. The biſhop ſhall provide, that in every 
church there ſhall be one reſident, who ſhall take 


| care of the cure of ſouls, and exerciſe himſelt profitably 


and honeſtly in performing divine ſervice and adminiſtra- 
tion of the ſacraments. Athon, 36. 

The rule of the ancient canon law was, that if a cler- 
gyman deſerted his church or prebend, without juſt and 
neceſſary cauſe, and eſpecially without the confent of the 
dioceſan, he ſhould be deprived. And agreeable hereunto 
was the practice in this realm; for tho' ſometimes the bi- 
ſnop proceeded only to ſequeſtration or other cenſures of 
an inferior nature, yet the more frequent puniſhment was 
deprivation, Gibſ. 827. 

2. Regularly, perſonal reſidence is required of eecleſi- 
altical perſons upon their cures; and to that end, by the 
common law, if he that hath a benefice with cure be cho- 
ſen to an office of bailiff, or bedle, or the like ſecular 
9 he may have the king's writ for his diſcharge, 
2 Inſt. 625. —_ 
For — FER PEN of the common law is, that a clerk 
is refident upon his cure; inſomuch that in an action of 
debt brought againſt J. S. rector of D. the defendant 
pleading that he was demurrant and converſant at B. in 

another 
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another county, the plea was over- ruled; for ſince the de. th: 
fendant denied not that he was rector of the church of] (w 
be ſhall be deemed by law to be demurrant and conyer. ex 
fant there for the cure of ſouls. 2 Inf. 625. an 
Reſidence by 3. By the ſtatute of the articuli cleri, ꝙ Ed. 2. ſt. 1. e.. rig 
* In the articles exhibited. by the clergy, one is as follows; thi 
Alſo barons of the hing's exchequer, claiming by their priviley pri 
that they ought to make anſwer to no complainant out of tiy thi 
fame place, do extend the ſame privilege unto clerks abiding fut 
there, called to orders or unto reſidence, and inhibit oranari th 
that by no means or for any cauſe, fo long as they be in thy hi 
exchequer, or in the king's ſervice, they ſball net call them u of 
judgment : Unto which it is anſwered, It pleaſeth cur u pr 
the king, that ſuch clerks as attend in his ſervice, if thy th 
offend, ſhall be correct by their ordinaries, like as other; in W 
jo long as they are occupied about the exchequer, they ſball ut fo 
be bound to keep reſidence in their churches : And this is aided Jul 
of new by the king's council; The king and his anceſtor:, fence 
time out of mind, have uſed that clerks which are employed in 
hts fervice, during ſuch time as they are in ſervice, ſhall nat be ne 
compelled to keep reſidence at their benefices ; and ſuch things a m 
be thought neceſſary for the Ling and commonwealth, ought nit Gr 
to be ſaid to be prejudicial 10 the liberty of the chur ch, Le 
If they offend] This extendeth only to offences or f 
crimes, whereof the eccleſiaſtical court hath cognizance, 7 
as hereſy, adultery, and the like; which the ordinary may A 
correct; and not unto civil actions. 2 /. 624. p 
Added of new by the king's council] By this is meant the 01 
parliament, or common eouncil of the realm, as it 15 Y 


termed in original writs, and in other legal records, and (0 
It 1s taken in other acts of parliament, and in the pream- 


ble of this act alſo. 2 J,. 624. 


That clerks which are employed in his ſervice] This is ge- d 
neral, and not limited (as the former is) to the privilege 1 
of the exchequer; but extendeth to any other ſervice for , 


the king and commonwealth ; as if he be employed as ail 
ambaſſador into any foreign nation, or the like ſervice of 
the king, which is for the publick, which ever muſt be 
preferred before the private. 2 Inft. 624. 


The king and his anceſtors ſince time out of mind have wed] 
The clergy in this parliament inveighing vehement!y 
againſt this anſwer, and that it tended to the breach of the 
eccleſiaſtical liberty, which was granted to them by magni 


charta, and often confirmed by other acts of pron 
that 


Reſidence. 


that the church of England Shall be free; to this it was an- 
ſxered, that the words ſubſequent in the magna charta 
explained theſe words, and fhall have all her whole rights 
and liberties inviolable ; ſo as the clergy cannot claim any 
right but jus ſuum, nor any liberty but libertates ſuas (as 
the words are): and the point here in queſtion, viz. to 
proceed againſt a clerk for non reſidence, whilſt he was in 
the king's ſervice for the commonwealth, was neither us 


ſuum, nor libertas ſua, but libertas regis. And therefore 


the parliament thought it fit to declare, that the king and 
his anceſtors had uſed this liberty or prerogative time aut 
of mind: and where it was ſaid, that this tended to the 
prejudice of the liberty of the church, the parliament 
thereto anſwered (which is worthy, lord Coke ſays, to be 
written in letters of gold), Such things as be thought neceſſary 


for the king and commonwealth, ought not to be ſaid to be pre- 


judicial to the liberty of the church. 2 Inſt. 624. 


By the 21 H. 8. c. 13. commonly called the ſtatute of | 


non-refidence : A well every ſpiritual perſon, now being pro- 
moted to any archdeaconry deanry or dignity in any monaſtery, 
er cathedral church, or other church conventual or collegiate, or 
ling beneficed with any parſanage or vicarage; as all and 
every ſpiritual perſon and perſons, which hereafter ſhall be pro- 
mated to any of the ſaid dignities or benefices, with any parſon- 
age or vicarage, ſhall be perſonally reſident and abiding in at 
and upon his ſaid dignity, prebend, or bencfice, or at any one 
ef them at the leaſl ; and in caſe he ſhall nat keep reſidence at 
one of them as aforeſaid, but abſent himſelf wiifully by the ſpace 
of one month together, or by the ſpace of two months to be at 
ſeveral times in any one year, and make his reſidence and abid- 
ing in any other places by ſuch time; he ſhall forfeit for every 
ſach default 101, half to the king, and half to him that wil 
ſue for the ſame in any of the king's courts by original writ of 


lebt bill plaint or information, in which action and ſuit the de- 


fendant ſhall not wage his law nor have any eſſoin or protection 
ollawed. ſ. 26. | 
And if any perſon or perſons ſhall procure at the court of 
Rome, or eſewhere, any licence or diſpenſation to be non- re- 
ſilent at their ſaid dignities, prebends, or benefices, contrary 20 
this at; every fuch perſon, putting in execution any ſuch diſ- 
penſation or licence for himſelf, ſhall incur the penalty of 201 
for every time ſo doing, to be forſeited and recovered as afore- 
faid, and ſuch licence or diſpenſation ſhall be void. ſ. 27. 


Provided, that this af of nen- reſidence ſhall not extend nor 


be prejudicial to any ſuch ſptritual perſon as ſhall chance ta be 
2 61 
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in the king's ſervice beyond the ſea, nur to any perfon geing . 
any pilgrimage or holy place beyond the ſca, during the time that 
they Mall jo be in the king's ſervice, or in the pilgrimage gen 
and returning bome , nor to any ſcholar or ſch:/ars being converſan 
ond abiling for ſtudy, without fraud or covin, at any univr. 
fity within this realm or without; nor 1 any of the chapliin 
of the king or queen, daily cr quarterly attending and aiding 
in the kirg's or queen's moſi honourable houſhald ; nor ts an 
of the chaplains of the prince or princeſs, er any of the king; 
er queen's children, brethren, on filers, attending daily in thii 
honourable houſholds, during fo long as they ſhall attend in an 
ef their houſhalds ; nor to any chaplain of any archbiſbop or hi. 
ſhop, or of any ſpiritual or temporal lords of the parliament, 
daily attending abiding and remaining in any of their hancur. 
able houſholds ; nor to any chaplain of any dutcheſs, mar queſt, 
counteſs, viſcounteſs, or baroneſs, attending daily and atiding 
in any of their honourable hiuſhalds ; nor to any chaplain ef the 
#tard chancellor, or treaſurer of England, the king's chamber. 
tain, or fleward of his houſhsld for the time being, the tra- 
furer and controlier of the king*s moſt honcurable heuſhold for tht 
time being, attending daily in any of their honcur able houſbalas; 
nor to any chaplain of any of the knights of the honourable order 
of the garter, or of the chief juſtice of the king's bench, war« 
den of the ports, or of the maſter of the rolls, nor to any chap- 
lain of the king's ſecretary, dean of the chapel, amner for tie 
time being, daily attendine and dwelling in any their houſhalds, 
during the time that they ſhall ſo abide and duell without fraud 
er covin, in any of the ſaid honourable hou ſholds; nor to tht 
maſiler of the rolls, or dean of the arches, nr to any chancellir 
67 commiſſary of eny archhiſpop or biſhsp, nor to as many ef 
the twelve maſters of the chancery and twelve advocates of tht 
arches as ſhall be ſpiritual men, during ſo long time as thi 
Hall occupy their ſaid rooms and effices ; nor to any ſuch ſpi- 
ritual perſons as ſhall happen by injun#ion of the lord chance 
lor, or the king's council, to be bound to any daily appearanit 
and attendance to anſwer to the law, during the time of ſuch in. 
jundtion. ſ. 28. 

Provided alſo, that it ſhall be lawful to the ting to give licenct 
to every of his own chaplains, for non-reſidence upon their be- 
_ any thing in this act to the centrary natwithſtanding. 

29. | 
Provided alſo, that every dutcheſs, marqueſs, counteſs, la- 
roneſs, widows, which ſhall rake any huſbands under the degree 
of a baron, may take ſuch number of chaplains as they might 
have done being widows; and that every ſuch chap/ain ma) 


have like liberty of non-reſidence, as they might have 14 
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if their ſaid ladies and miftreſſes had kept themſelves widnws. 
. 33 | 
Promoted to any archdeaconry, deanry, or dignity] Arch- 
deaconries and deanries being mentioned firſt, the word 
dignity (according to the common rule of the interpreta- 
| tion of ſtatutes) ſhall not extend to higher degrees, as to 
archbiſhops or biſhops; but only to dignities of the like 
er inferior nature to thoſe ſpecified. But if a biſhop be 
alſo an archdeacon, dean, or other inferior dignitary (not 
excepted by this ſtatute) by commendam ; he is, as ſuch, 
puniſhable by this ſtatute for non-refidence. G1b/. 886. 


Dignity] E. 41 Eliz. Broughton aand Goufley, Informa- 
tion upon the ſtatute for non- reſidence. The defendant 
pleaded, that he was choſen goſpeller in the church of St 
Paul, London; and was reſident there by reaſon of that 
dignity. And it was thereupon Gemurred, It was argu- 
ed for the plaintiff, that this was not any dignity to ex- 
cuſe the defendant, The civilians divided ſpiritual tunc- 
tions into three degrees; 1. A function which hath juriſ- 
diction 3 as biſhop, or dean. 2. A ſpiritual adminiſtra- 
tion with a cure; as parſon of a church. 3. They who 
have neither cure nor juriſdiction ; as prebendaries, chap. 
leins, and ſuch like. And they defined a dignity to be, 
an eccleſiaſtical adminiſtration, with juriſdiction or power 
conjoined ; and thereby they excluded the two laſt degrees 
from being any dignity : a multo fortiori, the common 
law doth ſo ; and for that purpoſe were cited divers caſes 
where it was ſhewn, that an archdeacon is not a name of 
dignity ; that a parſon is not a name of dignity; a provoſt; 
a precentor;z a Chaplain: and particularly, that if a vicar 
of St Paul's hath a benefice with cure, he ought to be re- 
lident upon it; and yet that this is a greater dignity than 
golpeller. And of that opinion were Pupham and Clinch 
(the other juſtices being abſent) that it was not a dignity 
within this ſauce, Pu they would adviſe upon hearing 
the Cefendant's counſel, And it was adjourned. But at- 
terwards the defendant compounded, Cro. Eliz. 663. 


Benefices, with any parſonage or vicarage] The ſenſe being 
ſomewhat imperfect as theſe words ſtand, and the words 
differing in form of expreſſion from the foregoing part of 
the ſentence; there ſeemeth to have been a miſtake either 
in the record or in the tranſcript, and that the words 
ſhould ſtand thus, bereficed with any parſonage or vicarage. 


Shall 
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Shall be perſonally reſident] In the caſe of Sands and Pin. 
der, M. 44 Eliz. Where the parſon claimed a way from 
his houſe to a hamlet there named, and it was not alledged 
in his plea in what vill the faid houſe was; it was never. 
theleſs adjudged to be good, upon this reaſon, that the par. 
ſon ſhould be always intended to be refident within his 
parſonage. Cro. Eliz. 898. 


Or at any one of them at the leaf!) So that perſons who 
have a plurality of benefices with cure, or thoſe who haye 
a benefice and dignity, or benefices and dignities, are not 
puniſhable for non- reſidence by this ſtatute, if they be duly 
reſident upon any one dignity or benefice. Gf. 886. 

By the ancient canon law, where a benefice was an— 
nexed to a dignity or prebend, the perſon was not obliged 
to reſidence upon the benefice, but at the ſuperior church, 
where his attendance was ſuppoſed to be more immediately 


neceilary. Gi. 887. 
But Gent himſelf wiifully] So that if he hath no parſon- 


age houſe, or remove by advice of his phyſician for bet- 
tor air in order to the recovery of his health, or be remoy- 
ed and detained by impriſonment, or the like; he is not 
puniſhable within this ſtatute, which ſuppoſeth the abſence 
to be voluntary. Inſomuch that an information upon the 
ſtatute hath been adjudged inſufficient, for want of the 
word wilfully expteſsly inſerted, which the court agrecd 
was of force, and muſt be in of neceſſity. Gly. 987. 


Aud make his reſidence and abiding in any other places] Al- 
tho* by the ſtatute of the 13 Eliz. c. 20. where the words 
are ordinarily reſident and ſerving the cure, a perſon may live 
in another pariſh, and yet the lee tha!l not be void, in 
caſe he ſerve and attend his cure, at the proper ſeaſons; 
yet by this ſtatute, where the words are, that he ſhall be 
abiding in at and ufon, and not abiding in any other place, 
it is not only non-reſidence to dwell in another pariſh, 
in caſe the incumbent hath a parſonage houſe to dwell in, 
but it is alſo non-reſidence to dwell in another houſe of the 
ſame pariſh. Becauſe the flatute was made, not only that 
the cure ſhould be ſerved, and hoſpitality maintained; 
but alſo that the parſonage houſe ſhould be upholden, and 
preterved in a condition fit for incumbents to live in, 
which cannot ordinarily be ſuppoſed, if the preſent incum- 
bent doth not inhabit it. And if the ſtatute ſhould be 


otherwiſe conſtrued, many inconveniencies would inſue. 
For parſons would purchaſe other houſes within their pa- 
riſhes, and be always reſident upon them, and ſuffer theilt 

parſonage 


Velidence. 


parſonage houſes to decay, and impoveriſh their glebe, 


and inrich their own polleflions, in prejudice of their 


ſucceſſors. Gil. 887. 

For theſe reaſons, tho' the incumbent in one caſe, de- 
miſing the parſonage houſe, reſerved a chamber to him- 
ſelf; and in another caſe, held the whole parſonage houſe 
in his own hands and occupation, and kept 1t in good re- 
pair; yet both theſe were affirmed to be non-refidence 
within this ſtatute : becauſe it appeared, that the incum- 
dents were perſonally reſident in other houſes ; even tho”, 
in the ſecond caſe, the houſe he reſided in was within 
twenty yards of the rectory; and the firſt alſo was in the 
ſame town. Gib. 887. 2 Brownl. 54. 

In the caſe of Lew and Jbbetſon, E. 11 G. 3. In an 
action of debt upon this ſtatute, a verdi& was given for the 
plaintiff, ſubject to the opinion of the court, upon the fol- 
lowing caſe. The defendant Dr [obetſon, being beneficed 
with the rectory of the pariſh of Buſhey, to which there is 


2 good parſonage houſe belonging, during all the time 


mentioned in the declaration performed the duty of rector 
of the ſaid pariſn, but was perſonally reſident and abiding 


in and upon a dwelling houſe belonging to himſelf in the 


aid pariſh, and not in and upon the ſaid parſonage houſe 
delonging to the ſaid rectory. The defendant alſo, during 
all the time aforeſaid, was archdeacon in and throughout 
the whole archdeaconry of St Alban's, which is an ec- 


clefiaſtical dignity, with juriſdiction of granting licences 


for marriages, probate of wills, and letters of adminiſtra- 
tion, He has a feat in the church of St Alban's, has a de- 
puty regiſter who lives at St Alban's and keeps an office 
there; but the ſeal of office is kept by the defendant in 
his own cuſtody, to whom the ſaid deputy regiſter applies 
for the uſe of the ſeal and the diſpatch of bulineſs, The 
houſe in which the defendant reſided is within the limits 
of tne ſaid archdeaconry, but is not belonging nor is there 
any houſe which doth belong to the ſaid archdeaconry as 
an archidiaconal houſe, By lord Mangfeld chief juſtice : 
The words of the act are very ſtrong, ** Ihat every ſpiritual 


* perſon, promoted to any archdeaconry deanry or dignity, 


* or beneficed with any parſonage or vicarage, ſhall be 
* perſonally reſident in at and upon his ſaid dignity or be- 
* nefice, or at one of them at the leaſt.” The determi- 
nations upon adjudged caſes are, that if he doth not reſide 
upon one or the other, he is within the penalty; and that 
if there be a houſe upon the parſonage or dignity, he muſt 
reſide in that houſe, it not being ſufficient to reſide in any 

a other 
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other houſe, tho” it be within the ſame pariſh, If ther, 
be no houſe, then indeed he may reſide where he ill, 
provided it be within the pariſh: for he cannot, upon z 
penal act, be puniſhed for not reſiding in a houſe, whey 
there is no houſe for him to retide in. And his Jordlhig 
was of opinion, that the plaintiff ſhould have judgment, 
By Mr juſtice A/on, He muſt reſide in the houſe, if there 
be one. The not having it in his power to keep reſidence 
upon his archdeaconry becaute there was no houſe, can. 
not excuſe him for not reſiding upon his parſonage, where 
there was a houſe. This excuſe goes no further than to 
the not reſiding where there was no houſe to reſide in, — 
Mr juſtice Milles and Mr. juſtice Aþhurft were of the ſame 
opinion, that it was neceſſary for the defendant to have 
reſided in the parſonage houſe, as there was one: that the 
reſiding in another houſe, tho' within the parifh, was nat 
ſufficient; and that there being no houſe belonging to the 
archdeaconry was no excuſe for his not reſiding upon his 
parſonage, where there was a parſonage houſe in which 
he might have reſided. And by the whole court judg- 
ment was given for the plaintiff, Bur. Mansf. 2722. 
There was afterwards a caſe in the ſame court, E. 16 
G. 3. Wilkinſon and Clerk, where there was no parſonage 
houſe, and therefore the parſon abſented himſelf intirely, 
and did not reſide in the pariſh at all: And the court held, 
that tho' impoſſibilities will indeed excufe, yet he mult 
come as near as he can to reſiding in the parſonage houſe, 
he muſt reſide ſome where within the pariſh. Bur. Many. 


2725. 

He ſball forfeit for every ſuch default 101] This (Pt 
Gibſon oble:ves) is a coercion upon incumbents, which 
may be uſed by any - perſon or perſons whatſoever ; and 


doth not ſuperſede or affect the right that the ordinary 


hath, bv the laws of the church, to puniſh non-refidence 
by eccleſiaſtical cenſures: which (in caſe of obſtinacy on 
the part of the incumbent) may be carried (as was ſaid be- 
fore) to deprivation. G:b/. 887. 

But this hath been denied by others, who contend, that 
the ſtatute ſuperſedeth the canon Jaw in this particular, 
and is now the only rule and meaſure of proceeding. 
The reaſons which have been alledged on each fide, will 
fall in after the three next ſtatutes, which are ſupplemen- 
tary to, and illuſtrate in ſome reſpects this ſtatute. 


In any of the king's courts] That is, as is further expreſſ- 


ed, where there may be eſſoin, wager of law, and pro- 
tection; 
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ietion; and therefore not before the juſtices of aſſize, or 
of oyer and terminer. Ci. 887. 

So in the caſe of Garland and Burton, M. 12 G. 2. An 
information was brought at the aſſizes, againſt the defend- 
ant for non- reſidence upon this ſtatute; by which the 


action is given to him that will ſue in any of the king's 


courts, by bill plaint or information, in which no efloin 
s to be allowed. And upon demurrer the court held, 
that it would not lie at the aſſizes, but mult be brought, 


in the king's bench. For the 21 Fa. c. 17. never intended 


to give a new juriſdiction to the aſſizes, in caſes where 
they had it not before. Str. 1103. 


Shall procure at the court of Rome, or elſewhere, any li- 
cence or diſpenſation to be non-reſident, contrary to this act] In 
our eccleſiaſtical records, we find abundance of licenſes 
or non-reſidence, granted by the ordinaries, on account 
of attendance upon biſhops, abbots, earls, barons, and 
the like; which licenſes were ſo limited, as to continue 
in force for a year, or two, or three, or fo long as they 
hould continue in their lo:d's ſervice, And the proviſoes 
in this act (Dr Gibſon obſerves, according to the fore- 
going doctrine) being only exemptions from the penaltics 
of it, the ſame canonical obligation (he ſays) reſts upon 
thoſe as well as other incumbents, who deſire at any time 
to be non-reſident on ſuch occaſions, namely, to pray and 


obtain the licence of the biſhop, and to return to reſidence 


when cited and admoniſhed by him; or otherwiſe to be 
liable to eccleſiaſtical cenſures, in ſuch manner as they 
were before the making of this act. Gi. 887. 

To any perſon going to any pilgrimage] It is thought fit 
here, and in the ſubſequent clauſes, to recite the excep- 
tions.at large, that the whole taken together may be the 
bettet underſtood ; notwithſtanding that divers of theſe 
particulars are now of no fignification, as this (for in- 
lance) concerning pilgrimages, and thoſe in ſome of the 
following {tatutes concerning the officers of the court of 
augmentations, the maſter of wards and liveries, and the 
ike, which are now aboliſhed by act of parliament, 


Nor any ſcholar being converſant and abiding for fludy, 
without fraud or covin, at any univerſit;] Inſtances of ſuch 
licences in the eccleſiaſtical records are without number ; 
but becauſe they were much abuſed, to the cloaking of 
icleneſs and diſſolute living, under pretence of ſtudy, they 
were ſpecially regulated and limited by the ſtatute of the 
0 H. 8. c. 1 3. hereafter following. 
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Mor to any chaplain of any archbiſhop or biſhop, r of ay 


ſpiritual or temporal lords of the parliament] The ſervice ad 
the biſhop is allowed by the canon Jaw to be a ſufficient 


licence for non-reſidence: For the neceſſary care and 
buſineſs of a dioceſe do require, that the biſhop ſhould 
have the aſſiſtance of one or more clergymen. And ſince 


it is much e ſier to find a proper curate to ſerve a parilh, 
than a proper perſon to adviſe and aſſiſt the bifnop in the 


general care of the dioceſe; the law conſiders the perſon 
who abides with the biſhop for theſe purpoſes, as more 
uſefully employed, than if he were confined to the care of 
one pariſh only. Bißbep Sherlock's charge in the year 1759, 
tage 9. And the ſtatute hath extended this exemption to 
other caſes not expreſsly mentioned in the canon law; 20 
to the chaplains of the nobility and great officers of the 
crown : tho” caſes of this kind had uſually been diſpenſed 
with before the act; which diſpenſations were founded 
upon the general power reſerved to the bifhop by the 
canon law, to diſpenſe where there appeared to him to bea 
Ju/t and reuſonale cauſe. And ſince the virtue and example of 
great and potent families muſt neceſſarily bave a great in- 
fluence upon the manners and religion of any country; it 
was thought reaſonable, to diſpenſe with the perſonal at- 
tendance of an incumbeut in bis pariſh whilſt he was em- 


ployed in performing the offices of his function in ſuch fa- 


milies. 4d. p. 9, 10. 
During the time that they ſhall fo abide and dwell within 


fraud or covin, in any of the faid honourable houfholds] The 


ſtatute conſiders the ſervice of the chaplain in the houl- 


"hold of his lord, as the only ground of the exemption; 


and it cannot be doubted (Dr Sherlock ſays), but that 
ſuch ſervice is only meant, as is proper and peculiar to 
the office of chaplain. And therefore a mere retainer (he 
ſays) of a clergyman to be chaplain to a nobleman, un- 
leſs he actually abides and dwells in the houſhold, is no 
title to tne. exemption of the ſtatute; and if one retained 
and titled chaplain abides in the *houſhold to do any ether 
ſervice, and not the ſervice of 4 chaplain, it is not ſuch 
an abiding as the ſtatute intends,” but is fraudulent and 


" covinous. Id. p. 10, 11. 


It ſhall be. lawful to the king to give licence to every of H 


oton chatlains for non reſidence] In the former part of the 


act it was expreſſed, that the ſeveral chaplains therein 
mentioned might be diſpenſed withal for their non-teſi- 


dence, during ſuch time only as they ſhould be and & 
ma 
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main in the houſhold uf thoſe who retained them: but 
this clauſe ſeemeth to contain one exception to that limi- 
tation, with regard to the chaplains of the king ; who 
may (as it ſeemeth) by this clauſe give licence to any of 
his own Chaplains for non-refidence generelly, and not 


only during the time of their attendance in the houſhold: 


And this proviſo ſeemeth only to be a ſaving of the king's 
right which he had before, as is ſet forth in the anſwer to 
one of the articuli eleri before mentioned, and in the 
comment thereupon. ee ee | 

Shall take any huſbands under the degree of a baron) If any 
of theſe retaineth chapleins, according to tis ſtature, 
and afterwards taketh to huſband one of ,the nobility (as 


it was in Afon's caſe, where the baroneſs Mounceaple, 


after ſuch retainer, took to huſband the lord Com; ton); 
the retainer remaineth in force, notwitr ſlanding ſuch 
marri⸗ge, and the chaplains, fo long as they tend upon 
her ſhall not be adjudged non-reſidents within this act. 


4 Co. 117. 


By the 25 H. 8. e. 16. Jhereas by the flatute of the 
21 H. 8. c. 13. it was ordained, that certain honourable 
perſons, as well ſpirttucl as tempor a', ſhall have chaplains he- 
neficed with cure to ſerve them in their honsurable houſes, which 
chap'ains ſhall not incur the danger of any per aity or for feitar e 
made or declared in the ſume purliament, fur non. eiae nie upon 
their ſaid benefices; in which att o pe- ſten uus made for 
any of the krng's judges of his high courts, commoniy called the 
king's bench and the common place, except tnly for the chief 
Judge of the king's, bench, nor for the chancellor nor the chief ba- 
ron of the king's excheguer, nor fer any other inferior per ſons 
bring of the king's moſt honourable councit : It is ther efure enuct- 
e, that as well every judge of the ſaid high cuurts, and the 
chancellor and chief baron of the exch:guer, the b:1 g's general 
attorney and general ſolicitor, jor the time that ſhall be, ſhall 
end may retain and have in his houſe o attendant to bis per ſon, 
one chaplain having one ben:fic- wi h cure of ſculs, which ay 
be abſent from his ſaid ben fice, and not et ſident upon 
the ſame ; the ſaid latute made in the ſard ore and ticentieth 
year, or any other ſtatute, act, or ordinunce to the centrary nat= 
uithlanding. 


By the 28 H. 8. c. 13. IVhireas divers perſons, under "I 


bur if the pr evijs in the att of the 21 H. 8. c. 13. which ex- 
empleth per jens conver fant in the unt ve ſities fer fludy, frem the 
penalty of nan-1«jadeneey contained in ihe ſcid act, de reſort to 
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' the univerſities, where under pretence of ſtudy they live dif. 
lately, nothing profiting themſelves by /ludy at all, but conjun; 
the time in idleneſs and other paſtimes; it is enatted, that al 
perſons who ſhall be to any benefice or benefices promoted a i; 
aforeſaid, being above the age of forty years (the chancullyr, 
vice-chancellor, commiſſary of the ſaid univerſities, . warden, 
deans, preveſis, preſidents, rectors, maſters, principals, and 
other head rulers of colleges, halls, and other houſes or places 
corporate within the jaid univerſities, doctors of the chair, red. 
ers of aivinity in the common ſchools of drumity in the ſaid 
univerſities, only excepted) Mall be reſident and abiding at a 
1p one of the ſaid benefices, according to the intert and tru 
meaning of the ſaid former aft, upon ſuch pain and penallin 
as be contained in the ſaid former act, made and appointed for 
Juch beneficed perſons for their non-refidence ; and that none of 
the ſaid beneficed perſons, being above the age aforeſaid, ent 
before except, ſhall be excuſed of their non-refidence 2 
the ſaid bene fices, for that they be ludents or refiants within tit 
faid untverjities ; any proviſo, or any other clauſe or ſentence 
contained in the ſaid former att of non-reſidence, or any other 
thing to the contrary in any wiſe notwithſtanding. 
And further, that all and ſingular ſuch beneficed perſam, 
being under the age of forty years, reſiant and abiding within 
the ſaid univerſities, ſhall not enjoy the privilege and libeny 
of non-refidence, contained in the proviſo of the ſaid forme 
act, unleſs he or they be preſent at the ondinary lecture and lie- 
tures, as well at home in their houſes, as in the common jcho:. 
or ſchocls, and in their proper perſon keep ſophiſms, proflens, 
diſputations, and other exerciſes of learning, and be opponent 
and reſpondent in the ſame, according to the ordinance and ſia- 
tutes of the ſaid univerſities ; any thing contained in the jaid 
proviſo, or former ad to the contrary natwith/landing. 
Provided always, that nothing in this att ſhall extend to any 
perſon who fhail be reader of any publick or common lecture in 
divinity, law civil, phyſick, philoſophy, humanity, or any of 
the liberal ſciences, or publick or common interpreter or teacher 
of the hebrew tongue, chaldee, or greek ; nor to any perſon 
above the age of forty years, who ſhall reſort to any of the ſaid 
univerſities to proceed dactors in divinity, law civil, or phiſich, 
far the time of their ſaid proceedings, and executing of ſuch ſu- 
mons, diſputations, or lectures, which they be . bound by il. 
flatutes of the univerſities there to do for the ſaid drgres | 
obtained. | 


By the 33 H. 8. c. 28. IVhereas by the att of the 21 H. 


8. c. 13. it was ordained, that certain hon. urable perſons, 7 
4 ath 
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other of the king's counſellors and officers, as well ſpiritual as 
tmporal, ſhould and might have chaplains beneficed with cure, 
to ſerve and attend upen them in their houſes, which chaplains 

all not incur the danger of any penalty or forfeiture made or 
declared in the ſaid att for non-reſileuce upen their ſaid bene— 
fees; in which ac no proviſion is made for any of the head 
offcers of the king's courts of the duchy of Lancaſter, the 
cunts of augmentations of the revenues of the crown, the fit 
uit and tenths, the maſter of his majeſly's wards and liueries, 
the general ſurveyors of his lands, and other his maje/ly's courts ; 
It is therefore enacted, that the chancellor of the ſaid court if 
the duchy of Lancaſter, the chancellor of the court of augmen- 
tations, the chancellor of the court of firſt fruits and tenths, the 


maſter of his majeſly's wards and liveries, and every of the 


ling's general ſurveyors of his lands, the treaſurer of bts cham- 
ber, and the groom of the lole, and cuery of them, ſhall and 
may retain in his houſe, or attendant unto his perſon, one chap- 


lain having one bent ice with cure of fouls which may be ab- 


ſent ſtom the ſaid benefice, and non-teſident upon the 
ſame ; the ſaid ſlatute made in the ſaid twenty-firſt year of his 
majeſty's reign, or any other /latute, att, or ordinance to the 
untrary not twithſtanding. n 

Provided always, that every of the ſaid chaplains ſa. being 
beneficed as aforeſaid, and dwelling with any the officers afore- 
named, ſhall repair twice a year at the leaſi to his ſaid benefice 
and cure, and there abide for eight days at every ſuch time at 
lle leaſi, to viſit and inſirutt his ſaid cure; on pain of 40 /h 
far every time ſo failing, half to the king, and half to him that 
will ſue for the ſame in any of the king's courts of record, in 
which ſuit no eſſoin protection or wager of law ſhall be allowed, 

And here the queſtion comes to be reconſidered, How 
ar theſe ſtatutes, taken together, do ſuperſede the canon 
law, ſo as to take away the power which the ordinary 
had before, of injoining reſidence to the clergy of his gio- 
ceſe. It ſeems to be clear, that before thele ſtatutes, the 
biſhops of this realm had and exerciſed. a power of calling 
their clergy to reſidence; but more frequently, they did 
not exert this power, which ſo far forth was to the clergy 
2 virtual diſpenſation for non-reſidence. But this not 
exerting of their power was in them not always voluntary; 
for they were under the controlling influence of the pope, 
who granted diſpenſations of non-refidence to as many as 


would purchaſe them, and diſpoſed of abundance oi eccle- . 


laſtical preferments to foreigners. who. never reſided here 
at ail, The king alſo, as appears, had a-power to re- 
quite the ſervice of .clergymen; and conſequently in ſuch 
| U 3 Cale 
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caſe to diſpenſe with them for non reſidence upon their 
benefices. This power of the king is reſerved to him by 
the otoreſaid act of the 21 H. 8. c. 13. But it is the 
power of diſpenſation in the two former cafes which is in. 
tended to be taken away. namely, by the biſhop, and hy 
We pope ; and by the ſaid act reſidence is injoined to the 
clergy under the penalty therein mentio ed, notwithſtang. 
ing anv diſpenſation to the contrary from the court of 
Rome or +lſewhere ; with a proviſo never heleſs, that the 
ſ-1d act ſhall not extend nor be prejudicial to the chaylaing 
and oti:e:s therein ſpecially exce ted. It is argued. that 
this a*t being made to rectify what had been inſufficient 
or ineffectual in the canon law, and inflicting a tempora| 
penalty to inforce the obligation of reſidence, the par. 
liament intended that the ſaid act ſhould be trom thence. 
forth, if not the ſole, yet tne principal rule of procecCing 
in this particular; and conſequently, that the perſons 
excepted in the act need no other exemption than what is 
given to them by the act of their non-reſidence. Unto 
this it is an{wered, that the intentiop of the act was not 
to take awar any power whicn the biſhop had of injoining 
reſidence, but the contrary ; namely, it was to take away 
that power which the biſhop or pope exerciſed of grant- 
ing Ciſpenſations tor non-reftdence, that is to ſay, the 
act left to them that power which was beneficial, and on- 
ly took from them that which tended to the detriment of 
the church; and conſequently, that the biſhop may in- 
Join teſidence to the clergy as he might before, only be 
ma not diſpenſe with them as he did before for non- reſi- 
dence. And indeed, trom any thing that appears upon 
the lace of the act. the contrary ſuppeſition ſcemeth to 
bear fomewhat hard againſt the rule which ha h generally 
becn adiiered to in the conſtructian of acts of parliament, 
that an act of par;iament in the athrmative doth noc take 
a Way the eceleſiaſtical jurifdiftion, and that the fame ſhall 
not be taken away in any act of parliament but by cxprels 
words. It is therefore further urged, that the three ſub- 
icgnent acts do explain this act, and by the expreſs words 
ine cof do eſtabliſh the foregoing interpretation. In the 
fit of the three it is ſaid, that the perſons therein men- 
tnt dm ay retain one Chaplain which may h abſent from bis 
bon:fice, and wot reſident upon the fame; in the ſecond, it 1 
zuid, that pe ſons above forty years of age reſiding in the 
univerſities /pall not be excuſed of their non- reſidence, and 
a an, hat pertuns under lorty years of age hall net 19 
the priuiage of non-reſtdecce tantained in the provife of the 5 

; | farm? 
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rmer act, unleſs they perform the common exerciſes 
there, and the like, which implies, that if they do this, 
they ſhall enjoy ſuch privilege: and in the third, it is ſaid, 


that the perſons therein mentioned may retain one Chap- 


Jain which may be abjent from his benefice, and non-reſident 
upon: the ſu me; and it is not to be ſuppoſed, that the par- 
lament intended a greater privilege to the chaplains of the 
inferior offices mentioned in the ſaid laſt act, than to the 
chaplains of the royal family and principal nobility men- 
tioned in the firſt act. Unto this the moſt appoſite an- 
ſwer ſeemeth to be, that it is not expreſſed abſolutely in 
any of the ſaid three acts, that the chaplains or others 
therein mentioned ſhall enjoy the privilege of non-reſi- 
dence, or may be abſent from their benefices, and not re- 
ſident upon the ſame ; but only this, that they may be 
abſent or non-reſident as sforeſaid, the ſaid flatute made in 
the ſaid twenty fi fl year, or any other ſtatute er ordinance to 
the contrary n0withſlanding. So that they are only exempt- 
ed thereby from the reftrainis introduced-by-the ſtatute 
law; but in other reſpects are left as they were before, — 
But conceruiag this, altho' it is a caſe likely enough to 
happen every day, there hath been no adjudication, 

4. Peccham. We da decree, that retiors who do not make 
prrſonal reſidence ' in their churches, and ue have no vicars, 
Hall exhibit the grace of hoſpitality by their /lexwards according 
tothe ability of the church 7+ jo that at leaſt the extreme neceſſity 
of the poor pariſbioner: be relieued; and they who come there, 
and in their paſſage preach the word of God, may receive neceſ= 
ſary ſuſtenauce, that the churches be not juſily forſaken of the 
preachers through the violence of want : for the warzman is 
war thy of his meat, and no man is obliged to warfare at his 
«on oft. 6 


Who do not make perſonal reſidence} That is, altho' they 
be licenſed to non-re{:dence by their biſhops or others to 
whom it appertaineth. ' For if they be non- reſident with- 
out licence, they ate not only bound to the obſervance of 
this conſtitution, but, otherwiſe may be proceeded againſt 
according to law. Lind. 132. wr | 


And who have no vicars) This intimates,. that they who 
have vicars. in their benefices, are exculed from perſonal 
refidence: And this may . be: well admitted, where the 
pariſh church is annexed to à prebend or diguity ; far 
then the principal is excuſed by the vicar from perſongl 
refdence; and the reaſon is, becauſe he is bound to re- 

But this reaſon (ſaith Lind- 
U ;z | wood) 


Hoſpitality to be 
kept by neu- te- 
ſidents. 
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wood) doth not hold, where in a church there is a redqor 
and vicar, which church doth not depend on any other 
church; wherefore he who hath ſuch church is not ey. 
culed from reſidence by the vicar which he hath there; 
Nor doth it make againſt this, if it be alledged, that ſuch 
rector hath not the cure of ſouls, but the vicar p for ha. 
bitually, and in propriety, the cure of ſouls 1s in the 
principal rector; and in the vicar only, as to the exerciſe 
and effect thereof. Lind. 132. 


Ii ho come there, and in their paſſage preach the ward f 
G24) This conſtitution was made by Peccham, in favour 
of his own brethren the friars, who travelled under the 
pretence of preaching. Lindwood here bears hard upon 
them, for ſauntering up and down in the pariſhes where 
they preached, and begging' the peoples alms after they 
had received what was ſufficient at the parſonage huuſe, 


Jobnſ. Pecch. Lind. 133. 


Preach the word of God) That is, if they be licenſed and 
lawfully ſent to preach, Lind. 133. 

5. By che 13 Eliz. c. 20. That the livings appointed for 
eccleſraſtical miniſters may not by corrupt and indirect dealings be 
transferred to other uſes, it is enacted, that no leaſe to be nade 
of any benefice or ecclefiaſlical promotion with cure, or any part 
thereof, and not being impropriated, ſhall endure any longer 
than while the leſſor ſhall be ordinarily reſident, and ſerving th: 
cure of ſuch benefice, without alſence above four ſcore days in 
any one year; but every ſuch leaſe, immediately upon ſuch ab. 


ſence, ſhall ceaſe and be void; and the incumbent ſo fending 


ſhall for the ſame leſe one year's profit of his ſaid benefice, ta be 
diſtributed by the ordinary amang the poor of the pariſh : And 
all chargings of ſuch benefices with cure with any penſion, or 
with any profit out of the ſame to be yielded or taken, ther than 
rents reſerved upon leaſes, ſhall be veid., 1. 1. 

Provided, that every parſon by the laws of this realm aiigw- 
ed to have two benefices, mdy demiſe the one of them upin which 
he ſhall not they be maſl ordinarily reſident, to his curl only 
that ſhall ſes de the cure for him : but ſuch leaſe ſhall endure 1 
longer than during ſuch curate's reſidence without alence abut 
forty days in any one year, 1. 2. | | 

H. 1725. Mili and Etheridge. Bill by the leſſee of 
Matthew Hawes, clerk, ſetting forth his leaſe dated Feb. 
4. 1723, for the tithes for 1724 and 1725 in the pariſh 
of Sempſon in the county of Buckingham. Ihe defen- 
daut pleaded, that it appears by the plaintiff's bill, that 
his Icafe was dated Feb. 4. 1722 then plcads the ſtatute 


of 


- . LN — * ** 
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of the 13 Eliz. c. 20. and avers, that Matthew Hawes 
the leſſor was abſent from his benetice eighty days and 
more in one year ſince the leaſe, and before the filing of 
the bill; that the church of Simpſon is not impropriate z 
aud that it is a benefice or eccleſiaſtical promotion with 
cure; and therefore by ſuch non-reſidence, and by virtue 
of the ſaid act, that the leaſe was void. And the plea 
was allowed: and it was determined, that there is no 
neceſſity to aver that the abſence was voluntary (for if it 
was otherwiſe, it lay upon the plaintiff to ſhew it); or 
to aver, that the abſence was eighty days together. Bunb. 
210. | 

The ſame plea came on E. 1726, in the caſe of Quilter 
and Lownaes, and allowed by the whole court. Bunb. 
211. 

But, query, ſays the reporter, if this is a good plea if 
the rector and leſſee join; for by non-refidence before 
/entence he only ſorfeits his leaſe and rent, not his tithes, 
Atkinſon and Prodgers v. Peaſſey. Bunb. 211. | 

6. Biſhops (as was obſerved before) are not puniſh- 
able by the ſtatute of the 21 FH. 8. for non-reſidence up- 
on their biſhopricks; but altho' an archbiſhop or biſhop 
be not tied to be reſident upon his biſhoprick by the ſta- 
tutes; yet they are thereto obliged by the eccleliaſtical 
law, and may be compelled to keep reſidence by eccleſia- 
tical cenſures. Walſ. c. 37. | 

Thus, by a conſtitution of archbiſhop Langton : Bi- 


ſhaps ſhall be careful to reſide in their cathedrals, on ſome - 


of the greater feaſis, and at leaſi in ſome part of Lent, as 
they ſhall ſee to be expedient for the welfare of their jauls. 
Lind. 130. 

And by a conſtitution of Otho: Mat is incumbent up- 
en the venerable fathers the archbiſbops and biſbops by their of 
fice to be done, their name of dignity, which is that of bi- 
ſhop (epiſcopus) or /uperintendant, cvidentiy expreſſeth. For 
it properly concerns them (accordirty to the goſpel expreſſun) 
to watch over their flock by night. And fince they cught to be 
4 pattern by which they who are ſubject ts them ought to re- 
form themſelves, which cannot be done unleſs they ſhew them 
au example; we exhart them in the Led, and admoniſb them, 
tet reſiding at their cathedral churches, they ce:ebrate pro- 
per maſjes on the principal feaſt days, and in Lent, and in 
Avent. A. d they ſhell go about their dioceſes at proper 
ſeaſons, correttiug and{ reforming the churches, caonſucnating, 
and ſowing the ward} of life in the Lord's field. Tor the 
eller peo m e of all which, they ſhall twice in the 

year, 
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year, to wit, in Advent and in Lent, cauſe to be read um 
12 the profeſſion which they made at their conſecratim 
thon. 55 | 
And 6 a conſtitution of Othobon : Alths' bifhops Ino 
themſelves boumd as well by divine as eccleſucſlical precept, f 
þer/onal reftdence with the faack of Cd committed to. them ; yt 
becauſe there are ſome who do not ſeem to attend here. 
unto, therefore we purſuing the mouition of Ocho the ligat, 
do carneſlly exhoart them in the Lord, and admoniſb them in vir. 
tue of their holy «bedience, and under atteſtation of the diving 
Juagments, that out of care to their flack, and for the ſulac 
of the churches eſpouſed to them, they be duy projent, eſpccialy 
on ſolemn days in Lent and in Alvent; unleſs their abſence u 
ſuch duys ſhall be required far juſt cauje by their juperia, 
Of prebendaries Athon.'s 8, | | 

* — 7 Can, 42. Every dean, maſter, or wa: den, er chief pi 
venor of aty cathedral or. collegiate church, ſhall be reſident in 
the fame fourſcore and ten days corjunctim or diviſun in every 
year at the leaſt, and then ſhall continue there in preathin; 
the word of God, and keeping good hoſpitality z except he ul 
be «therwiſe let with weighty and urgent cauſes to be approve 
by the biſhop of the àiocęſe, or in any other lawful fart diſpenſ 

with, | 


To Le atproved by t'e biſhip} By the ancient canon lay, 
perſonal attendance on the biſhop, or ſtudy in the uni— 
verſity, was a juſt cauſe of non-reſidence ; and as ſuch, 
notwi-hſtanding the non- reſidence, intitled them to all 

profits, except quotidians. Gi. 172. 

Of prebendaties 8. Can. 44. N prebendaries nor canons in cathedral it 
and canes C0 egtate churches, having one or more benefices with cure (and 
not betng reſtuentiaries in the ſame cuthedralor collegiate church) 

fall, under colour of their ſaid prebends, abſent themſelves 

from their benefices with cure above the ſpace of ane month in 

the year, unliſs it be fer ſome urgent cauſe, and certain tint 

ta be allowed ty the biſhop of the dioccſe. And ſuch of the jaid 

canons and prebendarics, as by the erdinances of the cathedral 

or collegiate churches do ſtand bound to be reſident in the fan, 

hall fa among ther;jetves ſort and proportion the times of tl. 

year, concerning reſidence to be bet in the ſaid” churches, © 

that ſame of them always ſhalt be perſonally refideiit there; and 

all thoſe who be, er fhall be reſidentiaries in any cathedral un 

collegiate church, thall, after the days of their rifidency af. 

painted by their locai flatutes or cuſtom expired, preſently de- 

pair to their benefices, or eme one of them, ar ti ſome ether 

charge where the law regutreth their preſence, thera 10 be 
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their duties according to the latus in that caſe provided. A 
the biſbop of the dioceſe ali ſee the ſame te be du y performed 
and fat in execution. | | 

So that beſides the general laws directing the reſi- 
dence of other clergymen, theſe dignitaries have another 
|. peculiar to themſelves, namely, the local ſtatutes of 
their reſpective foundations, the validity of which local 
ſtatutes this canon ſuppoteth and affirmeth. And with 
reſpect to the new foundations in particular, the act of 
parliament of the 6 Mn. c. 21. enacteth, that their local 
ſtatutes ſhall be in force, ſo far as thev are not contrary 
to the conſtitution of the church of England, or the laws 
of the land. This canon is undoubtedly a part of the 
conſtitution of the church: So that if the canon inter- 
fereth in any reſpect with the ſaid local ſtatutes, the ca- 
non is to be preferred, and the local ſtatutes to be in force 
on'y ſo far forth as they are modified and regulated by 
the canon. 

9. There do h not appear to be any difference, either 
by the ecclefiaſiical or temporal laws of this kingdom, 
between the caſe of a rector and of a vicar concerning 
reſidence z except only that the vicar is ſworn to reſide 
(with a proviſo, unleſs he ſhall be otherwiſe diſpenſed 
withal by his dioceſan), and the rector is not ſworn. 
And the reaſon of this differen e was this: In the council 
of Lateran held under Alexander the third, and in an- 
other Lateran council held under Innocent the third, 
there were very ſtrict canons made againſt pluralities ; by 
the firſt of theſe councils, pluralities are reſtrained, and 
every perſon admitted ad eccle/tam, vel eccleſiaſlicum miniſte- 
rium, is bound to reſide there, and perſonally ferve the 
cure; by the ſecond of theſe councils, if any perſon, 
taving one benefice with cure of ſouls, accepts of a ſe- 
cond, his firſt is declared void 1% jure. 
were received in England, aud are ſtil] part of our eccle- 
laſtical law. | 

At the fiſt appearance of theſe canons, there was no 
doubt made but they obliged all rectors; for they, accard- 
ing to the language of the law, had churches in title, and 
had bengficrum eccleſiaſticum; and of ſuch the canons ſpoke, 
But vicars did not then look upon themſe!ves to be bound 
dy theſe canons, for they, as the gloſs, upon the decretals 
ſpeaks, had rot eccleſiam quoad titulum ; and the text of the 
law deſcribes them not as having bencfices, but as bound 
perfanis et ecclefiis defervire, that is, as aſſiſtan: to the rec- 
tor in his church. bh 
Upon 
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Upon this notion a practice was founded, and prevailed 
in England, which eluded the canons made againſt ply. 
ralities. A man beneficed in one church could not accept 
another, without avoiding the firſt ; but a man poſſeſſed 
of a benefice could accept a vicarage under the rector in 
another church, for that was no benefice in law, and 
therefore not within the letter of the canon, which for. 
bids any man holding two benefices. 

The way then of taking a ſecond living in fraud of the 
canon was this: A friend was preſented, who took the 
inſtitution, and had the church guoad titulum ; as ſoon a 
he was poſſeſſed, he conſtituted the perſon vicar for who: 
benefit he took the living, and by conſent of the dioceſan 
allotted the whole profit of the living for the vicar's por. 
tion, except a ſmall matter reſerved to himſelf, 

This vicar went and reſided upon his firſt living, for 
the canon reached him where he had the Benefice ; but 
having no benefice where he had only a vicarage, he 
thought himſelf ſecure againſt the ſaid canons requiring 
reſidence, 

This piece of management gave occaſion to ſeveral 
papal decrees, and to the following conſtitution of 
archbiſhop Langton; viz. Mo ordinary ſhall admit am 
one to à vicarage, who will not perſonally officiate there, 
Lind. 64. 

And to another conſtitution of the ſame archbiſhop, 
by which it is injoined, that vicars wha will be non-rejs- 
dent ſhall be deprived. Lind. 131. 

But the abuſe {till continued, and therefore Otho, in 
his legatine conſtitutions, applied a ſtronger remedy, or- 
daining, that none ſhall be admitted to a vicarage, but wh? 
renouncing all other benefices (if he hath any) with cure of ſou, 
hall fwear that he will make reſidence there, and ſhall conſtant 
fa refide : otherwiſe his inſlitution ſhall be null, and the vicar- 
age ſhall be given to another. Athon. 24. | 

And it is upon the authority of this conſtitution that 
the oath of reſidence is adminiſtred to vicats to this day. 
And this obligation of vicars to reſidence was further in- 
forced by a conſtitution of Othobon, as followeth : // 
any ſhall ditain a vicarage contrary to the aſoreſaid conſtitution 
of Otho, he fa nit appropriate to himſulf the'purefits thereth, 
but ſhall rgſtare the ſame ; ane moicty thereof ſhall be appli 
to the uſe of that church, and ihe other moicty ſhailtbe diſtri— 
buted half to the poor of the pariſh and half to the archdeacon. 
find the archdeacon ſhall make diligent enquiry every year, ond 
cauſe this conſlitutien 10 be flriftly obſerved. And if be ſl 


fn 
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frd that any one detaineth a vicarage contrary to the premiſſes, 


'be ſhall forthwith notify to the ordinary that ſuch vicarage is 


vacant, who ſhall do what to him belongeth in the premiſſes 3 
and if the ordinary fhall delay to inſtitute another into ſuch vis 
garage, he ſhall be ſuſpended from collation iuſlitution or pre- 


| ſentation to any benefices until he ſhall comply. And if any 


one ſhall ſurive to detain a vicarage contrary to the premiſes, 
and perſiſt in his obſtinacy for a month; he ſhall, beſides the 
penalties aforeſaid, be ipſo fatls deprived of his other benefices 
(if be have any ); and fhall be diſabled for ever to hold juch 
ricurage which he «hath ſe vexatiouſly detained, and from ob- 
taining any other benefice for three years. And if the arch- 
deacon» ſhall be remiſs in the premiſſes, he ſhall be deprived of 
the ſhare of the aforeſaid penalty aſſigned to him, and be ſuſ= 
pended- from the entrance of the church, until he ſhall perform 
his duty. Athon. 95. 

So that, upon the whole, the doubt was not, whether 
rectors were obliged to reſidence; the only queſtion was 
whether vicars were allo obliged: and to inforce the reſi- 
dence of 'vicars, in like manner as of rectors, the atore- 
ſad conſtitutions ; were ordained. Sherl., ibid. page 20, 
21, 22. q | | 

10. Can. 47. Every beneficed man licenſed by the laws of 


this realm, upon urgent occaſions of other ſervice, not to re- 


fue upon his benefice, ſhall cauſe his cure to be ſupplied by a 


curate that is a ſufficient and licenſed preacher, if the worth 
of the benefice will bear it. But whoſoever hath two benefices, 
ſhall maintain a preacher licenſed in the benefice where he 
dath not reſide, except he preach himſelf at both of them 
vſually, | 

And by the laſt article of archbiſhop Wake's directions 


| (which are inſerted at large under the title Ordination), 


it is required, that the biſhop ſhall take care, as much as 
poſſible, that whoſoever is admitted to ferve any cure, do 
relde in the pariſh where he is to ſerve; eſpecially in 
livings that are able to ſupport a reſident curate: and 
where that cannot be done, that they do at leaſt reſide fo 
near to the place, that they may conveniently perform all 
their dutics both in the church and pariſh, 

11. By the faculty of diſpenſation, a pluraliſt is re- 
quired, in that benefice from which he ſhall happen to 
de moſt abſent, to preach thirteen ſermons every year; 
and to exerciſe hoſpitality for two months yearly, and 
for that time, according to the fruits and * thereof, 
es much as in him lieth, to ſupport and relieve the in- 
babitants of that pariſh eſpecially the poor and needy. . 

12. By 
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Of curates; 


Of pluraliſte. 
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Of perſons pre- 12. By the 1 V. c 26. If any perſon preſented or ng. 
arrange minated by either of the univerſities to a popiſh bene 
popich aer with cure, ſhall be abſent from the ſame above the ſpace 


ſixty days in any one year; in ſuch. caſe, the ſaid benefy 
ſhall become void. 


2 
_Y — th. PY Y 


— * 


Refignatton, 

OR general bonds of reſignation, ſee the tit! 

 Simony. | = 

Reſignation, 1. A refignation is, where a parſon, vicar, or otbet 

what, beneficed clergyman voluntarily gives up and ſurrender 
his charge and preferment to thoſe from whom he re. 
ceived the ſame, Deg. p. I. c. 14. | 

Ss ate; bots 2. That ordinary who hath the power of inſtitution, 

made, hath power alſo to accept of a reſignation made of the 
ſame church to which he may inſtitute; and therefore the 
reſpective biſhop, or other perſon who either by patent 
under him or dy privilege or preſcription hith the power 
of inſtitution, are the proper perſons to whom a retigns- 
tion ought to be made. And yet a reſignation of a 
deanry in the king's giſt, may he made to the king; 28 
of the deanry of Wells. And ſome hold, that the refig- 
nation may well be made to the king, of a prebend that 
is no donative : But others on the contrary have held, 
that a reſignation of a prebend ought to be made only 
to the ordinary of the dioceſe, and not to the king as ſu- 
preme ordinary ; becauſe the king is not bound to give 
notice to the patron (as the ordinary is) of the teſigna- 
tion; nor can the king make a coll tion by himſelf with- 
out preſenting to the bi[hup, notwithſtanding his ſupte- 
macy. 2 Rolls Abr. 358. MWatf. c. 4. | 

And reſignation can only be made to a ſuperior : This 
is a maxim in the temporal law, and is applied by lord 
Coke to the ecelefiattical law, when he ſays, that there- 
fore a biſhop cannot refign to the dean and chapter, but 
it muſt be to the metropolit-n, from whom he receives 
confirmation and conlecration. 671 872. 

And it muſt be made to the next immediate ſupetiof, 
and not to the mediate; as of a church preicntauve 
to the biſhop, and not to the mcetrupoluan. 2 Ralls 
Abr. 358. Bu 

u 
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0 But donatives are not reſignable to the ordinary ; but to 
ce the patron, who hath power to admit. Gib. 822. 

of And if there be two patrons of a donative, and the 
0 incumbent reſigu to one of them, it is good for the whole. 


Deg. p. 1. C. 14 | 
3. Regularly, reſignation muſt be made in perſon, and Whether it muß 
not by proxy. There is indeed a writ in the regiſter, — OE EINE 
N inticled, litera procuratoria ad reſignandum, by which the : 
perſon conſtituted proctor was enabled to do all things 
neceſſary to be done in order to an exchange; and of 
theſe things, reſignation was one. And Lindwood ſup- 
poſeth, that any reſignation may be made by proctor. 


tle But in practice, there is no way (as it ſeemeth) of re- 

ſigning, but either to do it by perſonal appearance before 
on the ordinary, or at leaſt to do it elſewhere before a publick 
n notary, by an inſtrument directed immediately to the ordi- 
* nary, and atteſted by the ſaid notary; in order to be 

preſented to the ordinary, by ſuch proper hand as may 
a pray his acceptance. In which caſe the perſon preſent- 
he ing the inſtrument to the ordinary doth. not reſigu nomine 
he procuratorio, as proctors do; but only preſents the reſig- 


nt nation of the perſon already made. Gi. 822. Deg. p. 1. 
er c. 14. Matſ. c. 4. 4 


Be 4. A collateral condition. may. not be annexed to the Mut be abſolute t 
x reſignation ; no more than an ordinary may admit upon and note F 
condition, or a judgment be confeſſed upon condition, — 4 
8 which are judicial acts. Watſ. c. 4. 4 
by For the words of reſignation have always been pure, 4 
id ſponte, abſolute et ſimpliciter ; to exclude all indirect bar- 4 
al gains, not only for money, but for other conſiderations. E 
5 And therefore in Gayten's caſe, E. 24 Eliz. where the re- I 
* ſignation was, to the uſe of two perſons therein named, 
la- and further limited with this condition, that if one of A 
he the two was not admitted to the benefice reſigned, with- q 
ts in fix months, the reſignation ſhould be void and of none 4 


effect; ſuch reſignation, by reaſon of the condition, was 
declared to be abſclutely void. Ged. 277. Gilf. 821. 
1 Still. 334. 

But where the reſignation is made for the ſake of 
exchange only, tnere it admits of this condition, viz. if 
the exchange ſhall take full effect, and not otherwiſe 
as appears by the form of reſignation which is in the re- 
giiter. Gil. 821. ENS 

By a conttitution of Othobon : Ihereas ſometimes a man 
ne th his benefices that he may obtain a vacant ſee; ad 
bargaineth with the cellator, that if he be not elected te the 


biſhopricks 


n 
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 bifhyprick, he ſhall have his benefices again; we de decyy, 


that they fha!l not be reflored to him, but ſhall be conferry 
pon others as lawfully void. And if they be reſlored to hin, 
the fame ſhall be of no effect; and he who ſhall jo reſtore hin, 
after they have been reigned into his hands, or ſhall inſtitu 
the refigner into them again, if he is a biſhop he ſhall be jif. 
pended from the uſe of his dalmatic and pontificals, and if |; 
is an inferior prelute he fhall be juſpended from his office, cun- 
til he ſhall think fit to revoke the ſame. Athon. 134. 


Muſt be accept- 5. No reſignation can be valid, till accepted by the 
ec: iy ne proper proper ordinary: That is, no perſon appointed to a cure 


ordinary. 


tendred to and left with the archbiſhop of York, the 0r- 


any acceptance of the reſignation by the archbiſhop, and 


of ſouls, can quit that cure, or diſcharge himſelf of it, 
but upon good motives, to be approved by the ſuperior 
who committed it to him; for it may be, he would quit. 
it for money, or to live idly, or the like. And this is 
the law temporal, as well as ſpiritual; as appears by 
that plain reſolution which hath been given, that all 
preſentations made to benefices reſigned, before ſuch ac- 
ceptance, are void. And there is no pretence to ſay, 
that the ordinary. is obliged to accept ; fince the law 
hath appointed no known remedy, if he will not ac- 
cept, . any more than he. will not. ordain. Gb}. 822. 
2 Still. 334. 
Lindwood makes a diſtinction in this caſe, between a 
cure of fouls, and a ſine-cure. The reſignation of 2 
ſine-cure, he thinks, is good immediately, without the 
ſuperior's conſent ; becauſe none but he that reſigneth 
hath intereſt in that caſe : but where there is a cure of 
ſouls it is otherwiſe, becauſe not he only hath intereſt, 
but others alſo unto whom he is bound to preach the 


word of God; wherefore in this caſe it is neceſlary, that 


there be the ratification of the biſhop, or of ſuch other 
perſon as hath power by right or cuſtom to admit ſuch 
reſignation. Gi. 823. | 

Thus in the caſe of the marchioneſs of Rockingham and 
Griffith, Mar. 22, 1755. Dr. Griffith being poſlclicd of 
the two rectories of Leythley and Thurnſco, in order 
that he might be capacitated to accept another living 
which became vacant, to wit, the rectory of Handſwort", 
executed an inſtrument of reſignation of the rectory ot 
Jeythley aforeſaid, before a notary publick, which was 


dinary of the place within which Leythley is ſituate. It 
was objeQed, that here doth not appear to have been 


that 


| chancellor clearly, that the ordinary's acceptance Ef the 
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that without his acceptance the ſaid reAory of Leythley 
could not become void And it was neld by the lord 


reſignation is abſolutely neceſſary to make an avoicance ; 
Bui whether in this caſe here was a proper rel g nation 
and acceptance thereof, he te erved for fur her coder.“ 
ation; and in the mean time recommended it t the auch. 
biſhop to produce the reſignation in court. — 
terwards, on the 17th of April 1755, the caule cam- vi 
again to be heard, and the reſignation was ihen pro- 
duced ; but the counſel for the executors of the late mar- 
quis declaring that they dvd not intend o make any tur- 
ther oppoſition, the lord chancellor gave no opinion upon 
the reſignation, or the effect of it; but in the courſe of 
the former argument, he held, thai the acceptance of a 
reſignation by the ordinary is necefiarty to make it effec- 
tual, and that it is in the power of the ordinary to ace 
cept or refuſe a teſignation 

And in the caſe of Heſtet and Grey, H. 28 G. 2. where 
a general bond of reſignation was put in ſuit, and 'ne 
defendant pleaded that he offered to reſign but the ordi- 
nary would not accept the reſignation; the court of king's 
bench were unanimouſly of opinion, that the ordinar is 
2 judicial officer, and is intruſted with a judicial power 
to accept or refuſe a reſignation as he thinks proper: 
And judgment was given for the plaintiff. 

b. After acceptance of the reſignation, lapſe ſhall not p,,m what time 
run but from the time of notice given: It is true, the !-pſe utter refige 
church is void immediately upon acceptance, and the pa- . ns hs 
tron may preſent it he pleaſe ; but as to lapſe, the gene- 
ral rule that is here laid down, is the unanimous doctrine 
of all the books. Inſomuch that if the biſhop who ac- 
cepted the reſignation, dies before notice given, the fix 
months ſhall not commence till notice is given by the 
guardian of the ſpiritualties, or by the ſucceeding biſhop z 
with whom the act of reſignation is pretumed to remain. 

613. 82 3. 

7. By the 31 El. c. 6. ſ. 8. Vany incumbent of any Corrept refignz« 
benefice with cure of fouls, ſhall corruptly r:/ign the ſame; or dios. 
crruptly take for or in reſpe&t of the reſigning the ſame, di- 
e or indireftly, any penſion, ſum of money, or other bene- 
ft whatſoever ; as well the giver, as the taker, of any ſuch 
perjuon, ſum of money, or other benefit corruptly, ſhail loſe double 
the value of the ſum ſo given taken or had; half to the queen, 
and half to him that hall ſue for the ſame in any gf her ma- 
Er courts of record. 

Ver, III. X 5 A Arg 
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Veſignation. 


Ary penſion] Before this ſtatute, the biſhop in caſes g 
reſignation might and did frequently, aſſign a penſion 
during life, out of the benefice reſigned, to the perſon re. 
ſigning. Gib/ $822. 

And by the ſtatute of the 26 H. 8. c. 3. intitled, 
a? for the payment of firfl fruits and tenths, it was enacted, 
that incumbents charged with penſions payable to thei 
predeceſſors during their lives, ſhould deduct the tent 
part thereof out of ſuch payment, inaſmuch as they were 
charged by the ſaid act to pay the tenths of their wh: 
living unto the king. 

And by the ſame att it was provided, that no peuſin 
thereafter ſhould be aſſigned by the ordinary, or by an 
other manner of agreement by collateral ſecurity or other. 
wiſe, upon any reſignation of any dignity, benefice, 0 
promotion ſpiritual, above the value of the third part © 
the dignity benefice or promotion ſpiritual reſigned, 

But now by the aforeſaid act of 31 El. no penſions 
whatſoever can be reſerved. 


R ESPOND, was a ſhort anthem ſung, aſter reading 
three or four verſes of a chapter; after which, ti 
chapter did proceed, Gi. 263. 


Reſtoration of king Charles the Second. 8e. 
Holldaps. 


Review (Commiſſion of). See Appeal. 


— — — — — TO — — — — D 


POCHET (a part of the epiſcopal habit), is a ret 
garment gathered at the wriſts; and dittcreti 


from a ſurplice, in that a ſurplice hath open ficeves 


hanging down, but a rochet hath cloſe ſleeves. Lindt. 
251. | 
2 ſt 
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It was alſo one of the ſacerdotal veſtments; and in 


ſion that reſpect differed from a ſurplice in that it had no 
fe- deeves. Lindw. 252. 

11 Rogation days, See Dolidays. 

18 Right of patronage, See Advowꝛlon. 


Rural dean, See Deans, 


Sabbath. See Lozd'g Day. 


Sacraments. 


1 T. 25. There are two ſacraments ordained of 
Chriſt our Lord in the goſpel, that is to ſay, baptiſm 
and the ſupper of the Lord. 

Thoſe five cummonly called ſacraments, that is to ſay, 
confirmation, penance, orders, matrimony, and extreme 
unction, are not to be counted for ſacraments of the goſ- 
pel : being ſuch as have grown partly of the corrupt fol- 
lowing of the apoſtles, partly are ſtates of life allowed by 
the ſcriptures; but yet have not like nature of ſacraments 
with baptiſm and the Lord's ſupper, for that they have not 
any viſible ſign or ceremony ordained of God. 


— 5 * 
* 


line 


For the ſacrament of baptiſm, See the title Baptiſin. 
For the ſacrament of the Lord's ſupper, See the title 


Loꝛd's (tper, 


Sacrilege. See Church. 
Sanctuary. See Ehurch. 
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Power of foun- 
dation . 


Schco's. 


HE determinations in the courts of law, relati;: 

to this title, do not feem to be delivered with that 
preciſion which is uſual in other caſes. And indeed, 
excepting in an inſtance or two in the court of 'chancery 
{as will appear), the general law concerning ſchools doth 
not ſcem to have been conſidered as yet upon full and 
ſoleinn argument. And therefore liberty of animedver— 
fion is taken in ſome of the following particulars, whick 
wou!d not be allowable in matters finally adjudged and 
ſettled. 

1. By the 7 8 V. c. 37. Whereas it would be a 
great hindrance to learning and other good and charitable 
works, if perſons well inclined may not be permitted to 
found ſchools for the encouragement of learning, or to 
augment the revenues of ſchools already founded; it ſhall 
be lawful for the king to grant licences to alicne, and te 
purchaſe and hold in mertmatte, 

But by the 9 G. 2. c. 26. After Jun. 24. 17236, no 
manor<, lands, tenements, rents, advowſons, or other 
hereditaments, corporcal or incorporcal, nor any ſum of 
money, goods, chattels, ſtocks in the publick funds, ſe— 
curities for money, or any other perſonal eſtate whatſo- 
ever, to be laid out or diſpoſed of in the purchaſe of any 
lands tenements er hereditaments, ſhall be given or any 
ways conveycd or ſettled (unleis it be bona fide for ul! 
and valuable conſideration), to or upon any perſon vr 
perfons, bodies politick or corporate, or otherwiſe, for 
any eſtate or intereit whatſoever, or any ways charged or 
incumbred, in truſt or for the benefit of any charitable 
nies whatforver; unleſs ſuch appointment of lands, or of 
money or other perſonal eſtate (other than ſtocks in the 
publick ſunds,) be made by dced indented, ſealed, and 
delivered in the preſence of two witneſſes, twelve kalendat 
months at leaft before the death of the donor, and be in- 
rolled in chancery within fix kalendar months next after 
the execution thereof; and unleſs ſuch flock in the pub— 
lick funds be transferred in the publick books uſually kept 
for the transfer of ftocks, fix kalendar months at leeſt be- 
fore the death of the donor: and unleſs the ſame be made 
to take effect in pofieiLon for the charitable uſe intended, 
immediately from the making thereof, and be without 
power of revocation, And any aſſurance otherwiſe made 
{hall be void. 

2. By 
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2. By Can. 77. No man ſhall teach either in publick Licence. 


{chool or private houſe, but ſuch as ſhall be allowed by 
the biſhop of the dioceſe, or ordinary of the place, under 
his hand and ſeal; being found meet, as well for his 
learning and dex-erity in teaching, as for ſober and honeſt 
converſation, and alſo for right underſtanding of God's 
true religion; and alſo except he firſt ſubſcribe ſimply to 
the fiſt and third articles in the 36th canon, concerning 
the king's ſupremacy and the 39 articles of religion, and 
to the two firſt clauſes of the ſecond article concerning the 
book of common prayer, viz, that it containeth nothing 
contrary to the word of God, and may law:ully be uſed. 

And in the caſe of Cory and Pepper, T. 30 Car. 2. a 
conſultation was granted in the court of king's bench, 
againſt one who taught without licence in contempt. of 
the canons z and (the reporter ſays) the reaſon given by 
the court was, that the canons of 1603 are good by the 
ſtatute of the 25 Hen B. fo long as they do not impugn tne 
common law, or the prerogative royal, 2 Lev. 222. 
Gilf. 995. | 

But this is unchronological and abſurd : and as the office 
of a ſchoolmaſter is a lay office (for where it is ſupplied 
by a clergyman, that is only accidental, and not of any 
neceſſity atall;) it is clear enough, that the canon by its 
own ſtrength in this cafe is not obligatory. 


Therefore we muſt ſeek out fome other foundation of 
| the eccleſiaſtical juriſdiction : and there are many quota- 


tions for this purpoſe fetched out of the ancient canon law 
(C/. 1099.); which altho' perhaps not perfectly deci- 
hve, yet it muſt be owned they bear thit way. 

The argument in Cox's caſe, ſeemeth to contain the ſub— 
ſtance of what hath been alledged on both ſides in this 
matter; and concludeth in favour of the escleſiaſtical ju— 
riſdiction. Which was thus: AJ. 149. In the chan- 
cery; Cox was libelled' againſt in the ſpiritual court at 
Exeter, for teaching ſchool without licence from the bi- 
ſhop: And on motion before the lord chancellor, an or- 
der was made, that cauſe ſhould be ſhewn why a prohi- 
bition ſhould not go, and that in the mean time all things 
ihould ftay, On ſhewing cauſe, it was moved to diſ- 
charge the ſaid order, alledging, that before the reforma— 
tion this was certainly of eccleſiaſtical juriſdiction; and 


in proof thereof, was cited the 11th canon of the coun— 


cil of Lateran held in the year 1215. which canon hath 
been reccived by cuſtom in this kingdom, and fo made 
part of ous eccichaſtical laws; that the flatute of the 
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1 Eliz. c. 1. having reſtored the ſpiritual juriſdiction to 
the crown, which had been uſurped by the pope, imme. 
diately thereupon the queen ſet forth eccleſiaſtical in- 
junctions, one of which was, that no man ſhould teach 


ſchool without being allowed thereto by the ordinary ; 
that it muſt be admitted, theſe injunctions were not con. 
firmed by any act o parliament, but their being referred to 
and mentioned in the 5 Eliz. c. 1. was an argument that 
the legiſlature did approve them ; that in the 12th year 
of that queen, the ſaid injunctions {and amongtt them, 
this of teaching ſchool without licence from the ordinary) 
were, by the convocation then fitting, turred into ca- 
nons; that afterwards the ſtatute of the 23 E/iz. c. 1, 
was the firſt ffatute that prohibited it; ſince which, two 
others had followed; but none of them tendes to defiroy 
the ecclcſialtical juriidiction, only, by making the offence 
puniſhable in both courts, gave a remedy where there 
was none before; that in the firſt year of king James, 
the convocation met, which reduced all the canons into 
one body, and then particularly made this canon, that 
none ſhould teach ſchool without licence from the ordi- 
nary ; and tho' it might be difficult to prove that theſe 
canons were directly confirmed by aQt of paritiment, yet 
there was a fort of confirmation of them in the {{atute of 
the 4 Ja. c. 7. tor the founding and incorporating a tree 
grammar-ſchool at Nerth-Leech in the county of 
Glouceſter, whereby the provoſt and ſcholars of queen's 
college in Oxtord were to nominate the ſchoolmaſter and 
uſher of the ſaid ſchool, and to make ſuch orcinances {or 
the government thereof as they ſhould ſce meet, ſo that 
the ſame were not repugnant to the king's prerogative, to 
the laws and itatutes of the realm, or to any eccle/1a/1:cal 
canons or cenſlitutians of the church of England. But on the 
other ſide, it was anſwered, that there could not be one 
canon or precedent before the reformation cited to prove 
the keeping of ſchool to be of eceleſiaſical cognizance; 
for that ſuppoſing the council of Latcran to have been in 
every part thereof received in England, yet the canon cited 
did nat prove the point for which it had been produced, 
that canon only appointing ſchoolmallers in every cathedral 
church, and ſuch ſchoolmaſters to be licenſed by the bi- 
ſhop ; which was but reaſonable, namely, that he who 
taught in the biſhop's church, ſhould be approved of by 
the biſhop ; that the teaching of ſchool was not in the na- 


ture thercef ſpiritual ; and it would be hard to affirm, that 
| it 


tic 
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it was of eccleſiaſtical juriſdiction, or cognizable by the old 
eccleſiaſtical laws of the kingdom received by common 
uſe, at the ſame time that not one ſingle precedent of any 
ſuch law or uſage before the reformation was to be found; 
and that as to the canuns made ſince, they did not bind a 
layman (as Cox was ſuggeſted to be) becauſe the Jaity 
was not repreſented in convocation ; neither could a re- 
ference to the canons in a private act of parliament add 
any grea'er weight to them than they had before; that 
this was a caſe which deſerved great conſideration, having 
before been in the other courts of Weſtminſter-hall, where 
ſeveral prohibitions had been granted on this very ſame 
pont, in order that it might receive a judicial determina- 
tion, but the other fide would never venture to go on; as 
in Oldfield's cafe, M. 9 W. the caſe of Betſham and Bar- 
nardiſton, E. 10 W. Chedwick's caſe, M. 10 W. Scorier's 
caſe, L. 11 W. and one Daviſon's caſe, P'. 12 W. that 
ſuppoſing it to have been originally a ſpiritual crime, yet 
being now made temporal by ſeveral atis of paliament, it 
was thereby drawn from the ſpiritual to the temporal ju- 
riſdition, By Wright lord keeper : Both courts may 
have a concurrent juriſdiction; and a crime may be pu- 
niſnable both in the one and in the other: The canors of 
a Convocation do not bind the laity without an act of par- 
lament : But I always was, and (till am of opinion, that 
keening of ſchool is by the old laws of England of eccle- 
ſaſtical cognizance : And therefore let the order for a pro- 
Uibltion be diſcharged. Whereupon it was moved, that 
this live] was ſor teaching ſchool generally, without ſhew - 
ing what kind of ſchool; and the court chriſtian couid not 
have juriſdiction of writing ſchools, reading ſchools, den— 
eing ſchools, or fuch like. To which the lord keeper 
aliented, and thereupon granted a prohibition as to the 
teaching of all ſchools, «xcept grammar ſchools, which 
be thought to be of eccleſiaſtical cognizance. 1 P. 
Hill. 29. | | 

In ſhort, the reaſon why before the reformation there 
are no canons to be found, afferting the juriſdiction of 
tie ordinary over ſchoolmaſters, except among the clergy 
in their own cathedrals, ſeems to be, that in fact, they 
diſcouraged learning every where elle, thereby exalting 
their own ſuperiority in knowledge] 

By act ot parliament the caſe ſtands thus: 

By the 23 Eliz. c. 1. am perſon or perſons, bedy poli- 
kick or corperate, ſhall keep or maintain any ſchoolmaſler which 
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ſhall not repair to ſame church chapel or uſual piace of commuy 
prayer, or be allowed by the biſhop er ordinary of the dicceſ 
where ſuch , honimaſter jha'l be % kept 3 he ſhall upon convitiim 
ia the cowts at Weſtminſter, or at the afſizes, or guar ter ſe. 


ſions of the peace, forjeit for every month ſo keeping him 101; 


one third to the king, ore third to the poor, and one third 1 
him tht fhall ſur : and ſuch ſchoolmaſtier or teacher, pre- 


fuming ſe teach contrary to this att, and being thereof lau ful) 


couv1't, „hai be diſallid ti be a teacher of yeuth, and juffer 
imer (me! with ut bail or mainprize for one year. 

i he following caſe ſecmeth to have happened upon this 
ſtatute; wh nin the adjudication, by ſome overſight, 
hath not been attended to: viz. E. 13 WF. X. and Dou e. 
ine de cudant was indhcted for having kept a ſchool 
witnou! licence of the bithop of the d:oceſe, againſt the 
form of tae ſtarute, Upon which it was moved t' quzſh 
de indictment (being removed into the king's bench by 
c:rtiora!:), and the exc2picns taken to the indictment 
were, 1. That there was no ſtatute that prohibited keep- 
ing fchoul without licence, but the 1 Fa. c. 4. / 9. and 
the fa1d act preſcribed another method of proceeding, 
2. This indiccment was found before the juſtices ot the 
peace at the quarter ſcihens; and they have no power by 
g , and therefore it was void. 3. This ſchool was 
not within the aci of the 1 7o. becauſe the act extends 
611 10 gammar ſchools; and this ſchool was for writing 
„ raving, And afterwards, after a rule mede to ſhew 
che, the indiciment was quaſhed. L. Raym. 672. 

y urther: By ihe 1 Ja. c. 4 f. 9. No perfor hol! lem 
2 jchoet!, or be a fchockmaſier, out of any of the untyerjt'it 
on ciieres of ths roam, except it be in ſome public or fret 
i "rumor fi hrul, or in ſeme fuch niblerman's or gentleman's 
He as are n t reciſants, or where the „Jie ſchoclmaſler al 
Ee jrecrally ircenſed there unt b the archinſhop biſhop or guar- 
«:an of the ſpirituvlt es of that diccte ; upon pain, that as wel 
. [cruolmin/ter, as alle the party that fhail retain or maintain 
any uh ſchoximatter, fhali forfert each of them for every aay 
fo cttingh nffending 49 ſh; half to the king, and kaif to hin 
1 t hall [ue 

A..ibvthert2 & 14 C. 2. c. 4. Every ſchoolmaſler keep- 
ing ary peblick or private ſchool, and every perſon inhtrucling 
o tene hing wny youth in any houſe ar privet* family as a futur 
„ jeu inufler, ſh i before his admiſſion ſubſcribe the declura- 
#19 oliawing, viz. I A B. do declare, that I will con- 
orm to the Murg of the church of England, as it is 
** gow by law eiltabuihed,” Which ſhall be ſubſcribed 4 

J " 
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Gre the archbiſhop, biſhop. or ordinary of the dioceſe ; on pain 
lat every perſon ſo failing in ſuch ſubſcription, fhall forfeit 


bis ſchool, and be uttesly diſabled and ipſo tacto deprived of 


the ſame, and the ſaid ſchool ſhail be void as if ſuch perſon / 


failing were naturally dead, 
And if any ſchoolmaſter, or other ferſon, inſlrufting ov 


tracking youth in any private houſe or famiiy as a tutor or ſchool» 


maſter, ſhall inſtruct or teach any youth as a tutor or ſchool- 
maſter, before licence obtained from the archbiſhop, biſhop, or 
wdmary of the dioceſe, according to the laws and ſtatutes of this 
raim, (for which he ſhall pay 12 d one, and before ſuch ſub- 
(rittion as afor:ſaia;, be fhail for the firſl offence ſuffer three 
rmths impriſonment without bail; and for every jecond, and 
ther ſuch offence, ſhall ſuffer three months impriſonment withs 
rut bail, and alſo forfeit to the king the ſum of 51. J. 8, 9, 
10, 11. 

M 9g G. 2. The king againſt the biſhop of Litchfield and 
Croentry, A mancamus iſſued to the biſhop, to grant a 
licence to Kuſhworth a clergyman, who was nominated 
uſher of a free grammar ſchool within his dioceſe, To 
waich he returned, that a caveat had been entred by ſome 
of the principal inhrabitants of the place, with articles an- 
nexed, accuſing him of drunkenneſs, incontinency, and 
neglect of preaching, and reading prayers; and that the 
caveat being warned, he was proceeding to inquire int6 


| the truth of theſe things when the mandamus came; and 


therefore he had ſuſſ ended the licenſing him. And with- 
out entring much into the arguments, whether the biſhop 
hath the power of licenſing ; the court held, that the re- 
tuen Would be allowed as a temporary excuſe : for tho” 
the act of the 13 & 14 C. 2. c. 4. obligeth them only to 
aſſent to aud ſubſcribe the declaration, yet it adds, accord- 
ing ta the laws and flatutes of this realm; which preſuppo- 


eh ſome neceflary qualifications, which it is reaſonable 


Would be examined into. Str. 1923. 

By the ſeveral ſtamp acts, the licence to ſchoolmaſters 
and tutors ſhall be on a double 5 ſh ſtamp. 

After licence obtained; the ſchoolmatier muſt take the 
caths, and exhibit a certificate of his having received the 
ſactament, at the quarter feſſions, as other perſons quali- 
hing for offices. | 

And by (an. 137. Every ſchoolmaſter ſhall, at the bi- 
ſhop's firſt vifitation, or at the next viſitation after his ad- 
miſſion, exhibit his licence, to be by the ſaid biſhop either 


ved, or (if there be juſt cauſe) diſallowed and re- 
d, 


3. By 
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Schools. 
3. By the 11 & 12 V. c. 4. If any papiſt, or pcrccn 


making profefiion of the popilh religtan, {hall keep tchuy, 
or take upon bimſelf the ecucaticn or government G 
boarding of youth; he ſhall be adjudged to perpetual im. 
pliſonment, in ſuch place within this kingdom, as the 
king by advice of his privy council tail appoint. / 3. 

4. By the 17 C. 2. c. 2. It ſhall not be lawful for any 
perſon who ſhall take upon him to teach or preach in 255 
meeting or conventicle under pretence of any exerciſe of 
religion, or for any other perſon who fhall not firft tale 
and ſubſcribe the oath following, and who ſhall not fre. 
quent divine fervice eſtabliſhed by the laws of this King. 
dom, to teach any pubiick or private ſchool, or take 
any boarders or tablers that are taught and inſtructed by 
hinſclr or any other; on pain of 40], one third to b: 
king, one third to the poor, and one third to him that 
mall ſue in the courts at Weſtminſter or at the aſſizes or 
quarter {efions, Which oath is as followeth: „I A. B. 
*© do ſwear, that it is not lawful upon any pretence what- 
* focver, to take arms againſt the king; and that I do 
© abhor that traiterous poſition of taking arms by his au- 
„ thority againſt his perſon, or againſt thoſe that are com- 
„ miſioned by him in purſuance of ſuch commiliions; 
© and that I will not at any time enceavour any a:teraiicn 
* of government either in church or ſtate,” 

But by the 1 U. c. 18. commonly called the act of to- 
jeration; neither the ſaid act, nor the before-recited 28 
of the 23 Eliz. c. 1. nor any other made againſt papiſts 
or popiſh recuſants (except as therein excepted), {hall 
extend to protciant diſlenters qualificd according to that 
act. | 
And by the 19 E. 3. c. 44. No diſtenting minitter, 
nor any other proteſtant dillenting from the church 0 
Englaud, who ſhail take the caths and ſubſcribe the de— 
claration directed by the ſaid act of 1 LV, and another ce- 
claration injoined by this preſent act (for which fee Title 
Dijjenters) {hall ke proſecuted in any court whatſoever, 
for teaching aud inſtructing youth as a tutor or ſchoot- 
Provided, that this hall not exten to the en- 
abling any perſon Ciflenting from the church of Eg 
to hold the maſterſhip of any college or ſchool of 1034 
foundation, or of any other endowed college or ſcheol 107 
the education of youth, unleſs the ſame ſhall have been 
founded fince the firſt year of /i i/liam and Mary, for the 
immediate uſe and benefit of proteſtant diſſenters. 


5. In 
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e In Pales's caſe, M. 21 C. 2. it was held, that Whether the or- 


where the patronage is not in the ordinary, but in feoffees 
or other patrons; the ordinary cannot put a man out: 
aud a prohibition was granted; the fuzgeftion for which 
was, that he came in by election, and that it was his free- 
gold. 2 Keb. 544. 

Upon which Dr. Gibſon juſtly bree, that if this be 
any bar to his deing deprived by ordinary authority; the 
preſentation to a beneſies by a lay patron, and the parſon's 
eehold in that benctice, would be as good a piea againſt 
the deprivation of the parſon by the like authority. And 
jet this plea hath been always rejected by the temporal 
urls. And in one circumſtance at leaſt, the being de- 
pron of a ſchool, notwithſtanding the notion of a Tree 
hold, is more natu ally ſuppoſed, than deprivation of a 
benefice; becauſe the licence to a ſchool is only during 
pleaſure, whereas the inftitution to a benefice is ablolute 
and unlimited. 1. 1110. 

6. By Can. 78. In what pariſh church or chapel ſoever 
there is 2 curate, which is a maſter of arts, or bachelor 
of arts, or 1s otherwiſe well able to teach youth, and will 
witingly ſo do, for the better increaſe of his living, and, 
Ira ning up of children in ee of true religion; we 
vill and ord: ain, that a licence to teach youth of the pariſh 
waere he reed be granted to none by the ordinary ot 
that place, but only to the ſaid curate : Provided always, 
thet this conſticution ſhall not extend to any pariſh or 
mel in country towns, Where there is a publick ſchool 
Puaded already; in which caſe, we think it not meet tO 
allow anv to teach grammar, but only him that is allowed 
for the faid publick ichool. 

7. By Can. 79. Ali ſcheolmaſters ſhall teach in engliſh or 
latin, as the children are abie to bear, the larger or ſhorter 
calechſ t, heretofore by 70 auivariy [ct forth. And as 
en Gs an 3 / rman ſbali be upon boly and feſtival days, within 
be paryh where th: J teach, they ſhail bring their ſcholars to the 
durch where ſuch jermin ſnail be made, and there ſee them 
ſrictly and ſoverly behave themſelves, aud ſhall examine them at 
mes conventent after their return, what they have born away 
] "Juch ſermons. Upon other days, and at other times, they 
ad train them up with ſuch ſentences of holy Kripenress as 
jou be maſt expedient ta induce them to all goclineſs. And 
the es ſhail ack the grammar fet farth by king Henry the eighth, 
am continued in the times of king Ed ward the fixth and queen 
Llizibeth of noble memory, and none other. And if any 
ſoalmaſicr, being licenſed, and having ſubſcribed as is afore- 
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ſaid, foall Fend in any of the premiſſes, or either ſprak wr Ti 
or teach ogainft any thing wherewnts he hath formerly ſutſeriiel path. 
4 upon admonition vy the ordinary he do not amend and renn ofiice 


SEimſeſſ, let him be ſuſpended from teaching ſchool any langer. peth, 


The larger or ſhorter catechiſin] The larger is that in the wy 
book of common prayer: The ſhorter was a Catechiſn uf 
ſet forth by kiag Edward the fixth, which he by his le. Wl - 
ters patents commanded to be taught in all ſchools. 3 
which was examined, reviewed, and corrected in the cor. Ec 
vocation of 1567, and publithed with thoſe improvement; * 
in 1570, to be a guide to the younger lergy in tne ſtu _ 
of divinity, as Containing the ſum and ſubſtance of ou * 
reformed religion. Gi 374. . 

Shall bring their ſchelars to the church] E. 10 & 11 V. In 
Letcham and Barna difton. T he chief queliion was, whe. WR bun 
ther a ſchoolmaſter might be proſecuted in the eccle{ufi. be ( 
cal court for not bringing his ſcholars to church, contrary bliſh 
to this canon. And it was the opinion of the court, tha i who 
the 1chcolmatier, being a layman, was not bound by de #0? 
canons, 1 P. Hill. 22, | ſpec 

Grammar] Compiled and ſet forth by William Lilly and 0 
others ſpecially appointed by his majeſty; in the preface 1 
to which book it is declared, that“ as for the diverſity — 
& of grammars, it is well and profitably taken away by 5 
« the king's majeſty's wiſdom; who foreſeeing the mcon- Wil 4 
„ yenience, and favourably providing the remedy, cauſed I un 
one kind of grammar by ſundry learned men to be d. ou 
„ gently drawn, and ſo to be fer out only; every where con 
« to be taught for the ute of learners, and for avoiding Wil nat 
& the hurt in changing of ichoolmaſters.”? * 

8. By the 42 El. c. 4. Where lands rents anguits il 1... 
goods or money, given for maintenance of free {chov's 0 * 
ſchools of learning, have been miſapplied, and there art 3 
no ipecial vittors or governors appointed by the founcer; Wil ig, 


the lord chancellor may award commiſhons under tit 
reat ſeal, ta inquire and take order therein. 


9. Whether a mandamus letth for reſtoring a fchoo! WM ts 
maſter or uſher, when in fact they have been deprived ov il ch. 


the local vilitors, is doubtfully ſpoken of in the books df 
common law; and the pleadings upon them ſeem note 
touch the preſent point, but to turn chiefly upon thib 
Whether they are to be accounted offices of a publick & 
private nature. Gi. 1120. | 
Thus 


SHcH20o1s, 


Thus in the caſe of the keng againſt the bailiffs of Mor- 
1 th A mandamus was granted, to reſtore a man to the 


once of under- ſchoolmaſter of a grammar ſchool at Mor- 
pet, founded by king Edward the ftxth : The fame be- 
ing of a publick nature, being derived from the crown, 


de 8. 

[ ma the diſtinction ſeemeth to be this : If they ſhall be 
l. emed of a publick nature, as conſtituted for publiek 
F government z they ſhall be ſubject to the juriſdiction of 
.be king's courts of common law; but if they be judged 


its WW matters only of private charity, then they are ſubject to 
bj the rules and ſtatutes which the founder ordains, and to 
ou de vilitor whom he appoints, and to no other, L. 
ym. 5. 
I 15 he caſe of colleges in the univerſities, whether 
be. founded by the king or by any other, it ſeemeth now to 
. be ſettled, that they are to be conſidered as private eſta- 
ary büſhments, ſubjeR only to the founder, and to the viſitor 
ha WR whom he appointeth : and it doth not ſeem eaſy to diſcern 
the ay difference between ſchools and colleges in this re- 


&, 
= H. 1725. Eden and Foſter. The free grammar 


in! Wi cool of Birmingham was founded by king Edward the 
ace WW {;th, who endowed the ſaid ſchool, and by his letters 
lt patent appointed perpetual governors thereof, who were 
90 nereby enabled to make laws and ordinances for the bet- 
0er government of the ſaid ſchool, but by the letters pa- 
- tent no expreſs viſitor was appointed, and the legal eſtate 
no 


of the endowment was veſted in theſe governors. After a 
commillion had iſſued under the great ſeal to inſpect the 
management of the governors, and all the exceptions be- 
ing already heard and over-ruled, it was now objected to 
ths committion, that the king having appointed gover- 
nors, had by implication made them viſitors likewiſe; the 
conſequence of which was, that the crown could not 
Hue a commiſſion to viſit or inſpect the conduct of theſe 
governors. The matter firſt came on before lord chan- 
cellor Macclesfield, and afterwards before lord King, who 
fefired the aſſiſtance of lord chief juſtice Eyre, and lord 
chief baron Gilbert ; and accordingly the opinion of the 


gud, 1. It was laid down as a rule, that where the 
bag is founder, in that caſe his majeſty and his ſucceſlors 
Me vilttors; but where a private perſon is founder, there 
luch private perſun and his heirs are by implication of 

W Vifiicors, 2. T tat tho' this viſitatorial power did re- 


ſult 


Governors es 
nomine arc net 
viſitors. 


court was now delivered ſeriatim, that the commiſſion was 
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Whether the 
truſt ſurviveth, 
on the ſeoffres 
dying away be- 
yond the limited 
aumber, 


Schools. 


ſult to the founder and his heirs, yet the founder might 


veſt or ſubſtitute ſuch viſitatorial right in any other petbhg 
or his heirs. 3. they conceived it to be unreaſonable, 
that where governors ate appointed, theſe by conſttuctiog 
of law and without any more ſhould be viſitors, ſhou!t 
have an abſolute power, and remain exempt from being 
viſited themſelves. And therefore, 4. That in thode 
caſes where the governors or vilitors are ſaid not to be ac. 
countable, it muſt be intended, where ſuch governo 
have the power of government onlv, and not where they 
have the legal eſtate and are intruſted with the receipt af 
the rents and profits (as in the preſent caſe) ; for it would 
be of the molt pernicious conſequence, that any perſons 
intruſted with the receipt of rents and profits, and eſpe- 
cially for a charity, tho* they miſemploy never fo much 
thele rents and profits, ſhould yet not be accountable fo; 
their receipts: this would be ſuch a privilege, as might 
of it ſelf be a temptation to a breach of truſt. 5. That 
the word governor did not it ſelf imply viſitor; and to 
make ſuch a conſtruction of a word, againſt the common 
and natural meaning of it, and when a ſuch {trained con- 
ſtruction could not be for the benefit, but rather to the 
great prejudice of the charity, would be very unreaſonable; 
beſides, it would be making the king's charter operate to 
2 double intent, which ought not to be. And the com- 


S 
miſſion under the great ſcal was reſolved to be well illucs, 


2 F. Wil. 325. | 

11. The following caſe relateth particularly to 2 
church; but is equally applicable o, and far more ite- 
quently happeneth in the caſe of ſchools, It is that « 
I/altham church, H. 1716. Edward Denny, earl of Net- 
wich, being ſeiſed by grant from king Edward the find, 
of the ſcite and demeſnes of the diflolved monaſtery 0: 
Waltham Holy Croſs, and of the manor of Waltham, 
and of the patronage of the church of Waltham, and ol 
the right of nominating a miniſter to officiate in the ſais 
church, it being a donative, the abbey being of ropa 
foundation, by his will in 1636, amongſt other things 
the ſaid earl deviſed a houſe in Waltham, and 2 re 
charge of 1001 a year, and ten loads of wood co be annu- 
ally taken out of the foreſt of Waitham, aud his right of 
nominating a miniſter to officiate in the ſaid church, d 
ſix truſtees and their heirs, of which Sir Robert Attias 
was one, in truſt for the perpetual maintenance of tte 
miniſter, to be from time to time nominated by the tru” 


tees; and directed that when the truſtees were reduced t 


the 


Schools. 


the number of three, they ſhould chuſe others. It ſo fell 
out, that all the truſtees, except Sir Robert Atkins, were 
dead; and ne alone took upon him to enfeoff others to 
fh up the number; and now the ſurviving truſtees (of 
the laid Sir Robert's appointment) did nominate Lapthora 
to officiate 3 and the I.dy Floyer and Campion, who were 
owners of the diflulved monaſtery and of the manor, 
claimed the right of nomination to the donative, and had 
nominated Cowper to olticiate there, and he was got into 
polſetion. The bill was, that Lapthorn might be ad- 
mitted to officiate there, to be quieted in the poſſeſſion, 
and to have an account of the profits. By the defendants 
it was amongſt other things infifted, that the truſtees hav- 
ng negledted to convey over to others, when they were 


reduced to the number of three, and the legal eftate com- 


ing only to one ſingle truſtee, he had not power to elect 
others; but by that means the right of nomination reſulted 
back to the grantor, and belonged to the defendants, who 
had the eſtate, and ſtood in his place; or at leaſt the court 
ought to appoint ſuch truſtees as ſhould be thought pro- 
per. By Cowper, lord chancellor; It is only directory 
to the truſtees, that when reduced to three, they ſhould 
fil up the number of truſtees; and therefore altho' they 
neglected ſo to do, that would not extinguiſh or deter- 
mine their right; and Sir Robert Atkins, the only ſurvi- 
ring truſtee, had a better right than any one elſe could 
pretend to, and might well convey over to other truſtees ; 
t was but what he ought to have done: and it was decreed 
'or the plaintiff with coſts, and an accounts of profits; 
out the maſter to allow a reaſonable ſalary to. Cower, 
wut he officiated there. 2 Fern. 749. 


12. By the 43 Elz. c. 2. All lands within the pariſh are 


to be aſſeſſec; to the poor rate. 

But by the annual acts for the land tax, it is provided, 
that the ſame ſhall not extend to charge any maſters or 
uiners of any ſchools, for or in reſpect of any ſtipend, 
wages, rents, or profits, ariſing or growing due to them, 
in reſpect of their ſaid places or employments, 

Provided, that nothing herein ſhall extend to diſcharge 
any tenant of any the houſes or lands belonging to the 
ſaid ſchools, who by their leaſes or other contracts are 
ooliged to pay all rates, taxes, and impoſitions whatſo- 
ever; but that they ſhall be rated and pay all ſuch rates, 
laxes, and impoſitions. 

And in general, it is provided, that ail ſuch lands re- 
Yenues or rents, ſettled to any charitable or pious uſe, as 


wcie 
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Taxes, 
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were aſſeſſed in the 4th year of Mill. & Mar. ſhall be Habt 


to be charged; and that no other lands, tenemen:s of 


hereditaments, revenues, or rents whatſoever, then ſet. 
tled to any Charitable or pious uſes, as aforefaid, (hal be 
charged. 

And the reaſon of this diſtinction feemeth 10 be, he. 
cauſe in that year, the ſums to be charged were fixed and 
determined upon every particular diviſion ; lands which 
were then appropriated to charittes being exempted out uf 
the valuation: theretore it is no hardfhip upon the neigh. 
bourhaod, that lands then exempted ſhould be exempted 
ſtill, for the other lands pay no more upon the zccount 
of ſuch exemption: but if lands apptopriated to charities 
ſince that time ſhould by ſuch appropriation become ex. 
empted, this would lay a greater burden upon all the ref, 
becauſe the fame individual ſum upon the whole divificg 
is to be raiſed ſtill. 


Seats in churches. See Thurch. 
Sees of biſhops. See Cathedrals. 
Select ſtry Sec Veſtry, in the title Church. 


— 


Sentence, 


Sentence is either definitive, or interlocutory : 

A definitive ſentence is that, which puts an end te 
the ſuit in controverſy, and regards the principal matte? 
in queſtion : 

An interlocutory ſentence determines only ſome incident 
or emergent matter in the proceeding, as fome exception, 
or the like; But doth not affect the principal matter in 
controverſy. Hl. Par. 487. | 

By the ancient canon law, ſentence of ſuſpenſion, 0! 


_excommunication, ought not to be given without 2 pre- 


vious admonition; unleſs the offence is ſuch as in its 
own nature immediately requires ſuch ſentence. In arch- 
biſhop Arundel's regiſter, mention is made of an appeal 
from a ſentence of ſuſpenſton, as unjuſt, for want of 2 
canonical admonition, G1b/. 1946. 15 


Sequeſtration. 


And every ſentence muſt be in writing; otherwiſe it 
deſerves not the name of a ſentence, and needeth not the 
formality of an appeal to reverſe it. Id. 1047. 

And by the ſeveral ſtamp acts, every ſentence or final 
decree muſt be on a double ſixpenny ſtamp. 

And the fentence muſt be pronounced in the preſence 


of both parties; otherwiſe, ſentence given in the abſence 


of one of the parties is void. M14, 


Sentences upon the church wall. See Church. 
Separatiſts. See Oifſenters. 


Sequeſtration. 


2 7 V HEN a living becomes void by the death of 


an incumbent, or otherwiſe; the ordinar is 10 

ſend out his ſequeſtration, to have the cure ſupplied, and 
to preſerve the profits (after the expences deducted) for 
tue uſe of the ſueceſſor. God. Append. 14. 
2. Sometimes a benefice is kept under ſequeſtration 
for many years together, or wholly; namely, when it 
is of ſo ſmall value, that no clergyman fit to ſerve the 
cure will be at the charge of taking it by inſtitution : 
In which caſe, the ſequeſtration 1s committed ſometimes 
to the curate only, ſometimes to the curate and church- 
wardens jointly. Tohn/. 121. 

3- Sometimes tne fruits and profits of a living which 
31n controverſy, either by the conſent of parties, or the 
judge's authority, are ſequeſtred and placed for ſafety, 
in a third hand. And thus where two different titles 
are ſet on foot, the rights are carefully preſerved, and 
given to him for whom the cauſe is adjudged, Gad. 
Append, 14. | 

And the judge is alſo wont to appoint ſome miniſter. to 
terve the cure, for the time that the controverſy ſhall de- 
pend; and to comm nd thoſe to whom the ſequeſtration 
is committed, to allow ſuch ſalary as he ſhall athbgn out 
of the profits of the church to the parſon that he orders to 
attend the cure. Watson. c. 30. 

4. Sometimes for neglect of ſerving the cure, the pro- 
ts of tue living are to be ſequeſtred. Id. 15. 
Vor. III. | = 5. Sometimes 
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Debt, 


Dilapidations, 


Appeal, 


Sequeltrators 
; duty. 


Scqueſtration. 


5. Sometimes upon the king's writ to the biſhop, to 
ſatisfy the debts of the incumbent. Id. 

And this is, where a judgment hath been obtained 
againſt a clergyman, and upon a fier: facias directed to 
the ſheriff to levy the debt and damages, he returns, that 
the defendant is a clerk beneficed having no, lay fee. 
Whereupon a levari facias is directed to the biſhop to levy 
the ſame of his eccleſiaſtical goods, and by virtue thereof 
the tithes {hall be ſequeſtred. 

And in this caſe the biſhop may name the ſequeſtrz. 
tors himſelf, or may grant the ſequeſtration to ſuch 
perſons as ſhall be named by the party who obtained 
the writ. 

If the ſequeſtration be laid and executed before the day 
of the return of the writ ; the mean profits may be taken 
by virtue of the ſequeſtration after the writ is made re- 
turnable, otherwiſe not. 

6. Sometimes when the houſes and chancels that the 


incumbent is bound to repair, are ruined and ready to 


fall, if after due admonition they ſhall delay to begin to 
amend the ſame within two months; then the biſhop of 
the dioceſe, that time being elapſed, ſhall ſequeſter the 
fruits and tithes till thoſe defects are amended: and 
though the admonition proceed from the archdeacon, 
yet the biſhop only hath the power of ſequeſtration, 
God. Append. 14. 

7. Stratford. If an appeal be made againſt a ſentence 
of ſequeſtration, and lawfully proſecuted ; the party ſe- 
queſtred ſhall enjoy the profits, pending the appeal. Lind. 
104. 

8. It is uſual for the eccleſiaſtical judge, to take bond 
of the ſequeſtrators, well and truly to gather and receive 
the tithes fruits and other profits, and to render a juſt ac- 
count. Waiſ. c. 30. : 

And thoſe to whom the ſequeſtration is committed, 
are to cauſe the ſame to be publiſhed in the reſpective 
churches, in the time of divine ſervice. Id. 

It is beſt and moſt legal for the ſequeſtrators, to receive 
the tithes and dues in kind. 

But the ſequeſtrators cannot maintain an action for 
tithes in their own name, at the common law, nor in any 
of the king's temporal courts ; but only in the ſpiritual 
court or before the juſtices of the peace where they have 


power by law to take cognizance. TFohn/. 122. 


Thus in the caſe of Berwick and Swanton, T. 1692. 


It was reſolved in the court of exchequer, that a ſequel 
2 tate 


Scqueſtration. ' 


erator cannot bring a bill alone for tithes; becauſe he is 
but as 2 bailiff, and accountable to the biſhop, and hath 
no intereſt, Bunb. 192. 

After the ſequeſtrators have performed the dutv re- 
quired, the ſequeſtration is to be taken off, and applica- 
tion of the profits to be made according to the direction 
of the ordinary. And he ſhall allow to them a reaſona- 
able ſum out of the profits, according to the trouble 
they ſhall have had in gathering the tithes. And he is 
alſo to allow for the ſupply of the cure, what ſhall be 
convenient, relation being had to the charge, and to the 
profits; and likewiſe for the maintenance of the incum- 
bent and of his family (in caſe where there is an 1ncum- 
bent), if he hath not otherwiſe ſufficient to maintain 
them. 

if the ſequeſtrators refuſe to deliver up their charge, 
they ſhall be compelled thereunto by the eccleſiaſtical 
judge; and if they thall, being called thereunto. delay to 
give au account, it is uſual tor the judge to deliver unto 
the party grieved the bond given, with a warrant of at- 
torney to ſue for the penalty thereof to his own ute at the 
common law. Nat. e Zo. 

Therefore, if the incumbent is not ſatisfied with what 
the ſequeſtrators have done in the execution of their 
charge, his proper remedy is by application -o the fpirt- 
tual judge; and if he ſhall think himſelf aggrieve' by the 
determination of ſuch judge, he may appeal to a luperior 
juriſdiction. Sometimes a bill in equity hath been 
brought; which yet, as it ſeemeth, ought not to be 
brought againit the ſequeſtrators ſolely, for that they 
are only bailiffs or receivers, and have no intercſt : As 
in the caſe of Jones and Barret, H. 1724. On a bill by 
the vicar of Weſt Dean in the county of Suflex againſt 
the defendant, who was ſequeſtrator, for an account of 


| the profits received during the vacation; it was objected 


for the defendant, that the biſhop ought to have been 
made a party, ſince the ſequeſtrator is accountable to 
him for what he receives; and the court ſeemed to 
tink the biſhop ſhould have been a party; but by 
conſent the cauſe was referred to the biſhop of the 
dioceſe, Bunb. 192. 


Sermons, See Publick wozſhip. 


4 Dexton. 
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Sexton. 


HE ſexton, ſegflen, ſegerſlane, (ſacriſta, the keeper of 
the holy things belonging to the divine worſhip) 
ſeemeth to be the ſame with the iarius in the Romiſh 
church; and is appointed by the miniſter or others, 
and receiveth his falary according to the cuſtom of each 
pariſh, 
It hath been adjudged, that a mandamus lies to reſtore 
a ſexton; though as to this the court at firft doubted, 
becauſe he was rather a ſervant to the pariſh than an of. 
cer, or one that had a freehold in his place : But upon 
a certificate ſhewn from the minifter, and divers of the 
pariſh, that the cuſtom was to chuſe a ſexton, and that 
he held it for his life, and that he had 2d a year of 
every houſe within the pariſh ; they granted a mandamus, 
directed to the churchwardens to reſtore him. 3 Ba, 
Ar. 5 30. | 
T. 12 G. Olive and Ingram. In aſſumpſit for money 
had and received to the plaintiff's uſe, a caſe was made 
at niſi prius for the opinion of the court; that there be- 
ing a vacancy in the office of ſexton of the pariſh of St 
Botolph without Alderſgate in the city of London, tte 
plaintiff and Sarah Bly were candidates; and Sarah Þly 
had 169 indiſputable votes, and 40 which were given by 
women, who were houſekeepers and paid to the church 
and poor; that the plaintiff had 174 indiſputable votes, 
and 22 other votes given by ſuch women as aforeſaid; 
That Sarah Bly was declared duly elected: upon which 
the plaintiff brought a mandamus, and was ſworn in, 
and the defendant had received 5 ſh belonging to the 
office. In this caſe two points were made: 1 Whether 
a woman was Capable of being choſen ſexton. And 
2. Whether women could vote in the election. As to 
the firſt, the court ſeemed to have no difficulty about it; 
there having been many caſes where offices of greater 
conſequence have been held by women, and there being 
many women ſextons at that time in London; in the 
ſecond year of queen Anne, a woman was appointed go- 
vernor of Chelmsford workhouſe : lady Broughton Was 
keeper of the Gatehouſe : lady Packington was the te- 
turning officer for members at Aileſbury. As to the ſe- 
cond point, it was ſhewn, that women cannot vote for 
members of parliament or coroners, and yet they have 


frechold, and contribute to all publick charges; *. 
t 


Sexton. 


tho' they vote in the monied companies, yet that is by 
virtue of the acts which give the right to all perſons poſ- 
ſeſſed of ſo much ftock; that military tenures never de- 
ſcended to them. But the court notwithſtanding held, 
that this being an office that did not concern the publick, 
or the care and inſpection of the morals of the pariſhioners 
there was no reaſon to exclude women, who paid rates, 
from the privilege of voting: they obſerved, here was 
no uſage of excluding thein ſtated, which perhaps might 
have altered the caſe; and that as this caſe was ſtated, 
the plaintiff did not appear to have been duly eleQed ; 
and thergfore there ought to be judgment againſt him. 
Str. 1114. 

M. 5 G. K. and the churchwardens of Thame in Ox- 
fordſhire. They who have power to appoint a ſexton, 
have power to diſplace him at pleaſure. Str. 115. 


Sick. 


J. Viſitation of the ſick. 
II. Communion of the ſicł. 
III. Departing out of this life. 


J. Viſitation of the ſick, 


Can. 76. When any perſon is dangerouſly ſick in 

any pariſh : the minifler or curate, having know- 
ledge thereof, ſhall reſort unto him or her (if the diſeaſe 
ve not known or probably ſuſpected to be infectious), 
to inſtruct and comfort them in their diſtreſs, according 
to the order of the communion book if he be no preacher, 
or. if he be a preacher then as he ſhall think moſt needful 
and convenient. 
And by the Rubric before the office for the viſitation 
of the ſick : When any perſon is ſick, notice ſhall be 
given thereof to the miniſter of the pariſh ; who ſhall 


go to the ſick perſon's houſe, and ule the oftice there ap- 


pointed, 

And the miniſter ſhall examine the ſick perſon, whe- 
ther he repent him truly of his fins, and be in charity 
with all the world; exhorting him to forgive, from the 
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| Sick. 


bottom of his heart, all perſons that have offended him; 
and if he hath offended any other, to aſk them forgive. 
neſs; and where he hath done injury or wrong to any 
man, that he make amends to the uttermoſt of his power, 
And if he hath not before diſpoſed of his goods, let him 
then be admoniſhed to make his will, and to declare his 
debts, what he oweth, and what is owing to him for the 
better diſcharge of his conſcience, and the quietnels of his 
executors. But men ſhould © ten be put in remembrance 
to take order for the ſettling of their temporal eltates, 
whilit they are in health. 

And the miniſter ſhould not omit earneſtly to move ſuch 
ſick perſons as are of ability, to be liberal to the poor, 


I] Communion of the ſick, 


By a conſtitution of archbiſhop Peccham ; The ſacra- 
ment of the cuchariſt thall be carried with due reverence, 
to the ſick. tae pri-'t having on at leaſt a ſurplice and 
ſtole, with alight carried before him in a lantern with a 


bell; that the people may be excited with due reverence; . 


who by the minitter's diſcretion ſhall be taught to pro- 
ſtr-te the nſelves, or at leaſt to make humble adoration, 
wherelocver the king of glory ſhall happen to be carried 
under the cover of bread. Lind. 249. 

But b the rubrick of the 2 Ed. 6. it was ordered, that 
there Hall be no elevation of the hoſt, or ſhewing the (:- 
crament to tne people. 

By the preſent rubrick before the office for the com- 
munion of tne lick, it is ordered as follows: Foraſnu: 
as all mortal men be ſubject to many ſudden perils, 
eaſes, and ſick neſſes, and ever unce tain what time they 
ſhall depart out of this life; therefore to the intent they 
may be always in a readineſs to die whenſoever it ſhall 
pleaſe Almighty God to call them, curates ſhall diligently 
from time to time (but eſpecially in the time of peſti— 
lence or other infectious fickne(s) exhort their pariſhion- 
ers to the often receiving of the holy communion ot the 
body and blood of our Saviour Chrift, when it {all bs 
publickly adminiſtred in the church; that ſo doing, they 


may in caſe of ſudden viſitation, have the lels cauſe to 


be diſquieted for lack of the ſame. But if the fick perſon 
be not able to come to the church, and yet is delirous to 
receive the communion in his houſe ; then he muſt give 
timely notice to the curate, ſignifying alſo how many 


there are to communicate with him (which ſhall be three, 
| or 
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Sick. 


or two at the leaſt;) and having a convenient place in 
the ſick man's houſe, with all things neceſſary ſo prepared 
that the curate may reverently miniſter, he ſhall there ce- 
lebrate the holy communion. 

But if a man either by reaſon of extremity of ſickneſs, 
or for want of. warning in due time to the curate, or for 
lack of company to receive with him, or by any other 
juſt impediment, do not receive the ſacrament of Chriſt's 
body and blood; the curate ſhall inſtruct him, that if he 
do truly repent him of his fins, and ſtedfaſtly believe that 
Jeſus Chriſt hath ſuffered death upon the croſs for him, 
and ſhed his blood for his redemption ; earneſtly remem- 
bring the benefits he hath thereby, and giving him hearty 
thanks therefore; he doth eat and drink the body and 
blood of our Saviour Chriſt, profitably to his ſoul's health, 
altho? he do not receive the ſacrament with his mouth. 

In the time of the plague, ſweat, or other ſuch like con- 
tagious times of ſickneſs or diſeaſes, when none of the 
pariſh can be gotten to. communicate with the ſick in 
their houſes, for fear of the infection; upon ſpecial re- 
queſt of the diſeaſed, the miniſter may only communicate 
with him. 


III. Departing out of this life. 


Can. 67. When any is paſſing out of this life, a bell 
mall be tolled, and the miniſter ſhall not then ſlack to 
do his laſt duty. And after the party's death (if it ſo 
fall out) there ſhall 'be rung no more but one ſhort peal, 
"ons other before the burial, and one other after the 

urial, 

And this tolling of the bell ſeemeth to have been ori- 
ginally founded on the doctrine of maſſes ſatisfactory, or 
prayers for the dead ; that every perſon, upon hearing of 
the bell, ſhould apply himſelf to prayer for the ſoul of the 
perſon departing, or departed, out of this life. 

And the alms uſually given at funerals, ſeemeth to have 
deen intended for the like purpoſe. 


Sideſmen. See Churchwardeus. 
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Stmony. 


C7 MON hath its name from Simon Magus, who 
thought to have purchaſed the gift of the Holy Ghost 
for money. 3 Inf. 153. 
Simoniacus is he who maketh a corrupt contract; and 
ſimoniace promotus is he who is promoted upon ſuch con. 
tract, altho' he was not privy to it himſelf, a 


T. Simony by the canon law. 
II. By flatute, 


J. Simony by the canon law, 


1. Langton. We firiftly forbid any man to reſign his 
church, and then accept the vicarage of the ſame church frim 
his own ſub/litute ;, becauſe in this caſe ſome unlawful bargain 
may be well ſuſpected. And if any ſhall preſume to do contrary 
hereunto, the one ſball be deprived of his vicarage, and the 
other of his parſonage. Lind. 107. 

It may ſeem ſtrange, that anv one ſhould chuſe to be 
vicar rather than rector; but as there might in ſome par- 
ticular caſes be other reaſons for it, ſo there was one 
very apparent reaſon, viz. that the Lateran council un- 
der Innocent the third, had forbidden the holding two 
churches, that is, two rectories, but not two vicarages, 
or a rectory and a vicarage. For tho” the Lateran canon 
againſt pluralities was not yet put in execution here; yet 
the clergy were apprehenſive that this would ſoon be done, 


Fohuſ. Langt. 
2. Wetherſhead. It ſhall not be lawful to any man, to 


transfer a church to another in the name of a portion, or take 

any money or covenanted gain for the preſentation of any one: 

And if any ſball be found guilty hereof, by conviction, or con- 

ſeſſion; we do decree, by the king's authority and by our own, 

_— he ſhall for ever be deprived of the patronage of that churcs. 
ind. 281. | 


In the name of a fortion] That is, as a portion from 
a father or grandfather, to his ſon or grandſon. J 
Wether, 


e do decree by the king's authority] Lindwood ſays, that 


de facto the king of England hath cognisance in Fan's 
P t F 


Simonp, 


tue right of patronage 3 which this conſtitution takes no- 
ice of as ſuch : altho', he ſays, the contrary is true by 
he canon law. Lind. 281. 


Shall for ever be deprived of the patronage] Which 
emeth to be intended, during his life; and not to extend 
| i» his heirs after him; ſo as to puniſh them for their fa- 
ther's or other anceſtor's crime. Lind. 281. 

And Sir Simon Degge obſerves upon this, that a ca- 
non is not ſufficient to deprive a man of his freehold or 
nheritance: and this canon (he ſays) was never put in 
execution, or attempted ſo to be, fo far as he can find. 


Deg. P- 1. C. CL 


Othobon. Ihereas we underſtand that it frequently 
papeneth, that when a preſentation is to be made to a vacant 
church, he who is to be preſented firſt maketh a bargain with 
the patron for a certain ſum to be paid to him yeariy out of the 
grofits of the church, and he who hath made ſuch contra#t is 
reſented to the church; we, intending to provide againſt this 
a2 of fimony and detriment to the church, do utterly revoke ail 
penſions heretofore impoſed on pariſh churches, uniefs thev wha 
have or receive the ſame, are warranted from the beginning 
by lawful preſcription, or ſpecial privilege, or other certain 
right, Athon. 135. 
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Neither was this canon (ſaith Sir Simon Degge) of 
better effect than the other, a to the making contracts 


e void, which were only determinable at the comme n law, 
) where this canon could not be pleaded in bar. Deg. p. 1. 
l b. 5. 
0 But there were ſome general canons (he ſays) of the 
e church of greater force; whereby a perſon ſimoniacally 
promoted is puniſhed by depravation, and a ſimoniack by 
q deprivation and perpetual diſability, not only as to the 
5 church he was preſented to upon a ſimoniacal contract, 
. but alſo as to all others. Deg. p. I. c. 5. 


4. vimony is the more odious (lord Coke ſays) becauſe 
| it is ever accompanied with perjury; for the preſentee is 
lworn to commit no ſimony. 3 Inſt. 156. 

Thus by a canon of archbiſhop Langton, it is or- 
1 dined as followeth : e do decree, that the biſhop ſhall 
l tate an oath of him who ſhall be preſented, that ſor juch 

preſentation he neither promiſed nor gave any thing ts the per- 

f en preſenting him, nor made any agreement with him for the 
: F fame ; eſpecially if be who is preſented be probably ſuſpeted of 
0 the ſame, Lind. 108. 

Biſhop] 


Bi/hop] Or other ordinary who hath power to grant in. 
ſtitution. Lind. 108. 


He neither promiſed] By word or other ſtipulation, 
Lind. 108. 


Nor gave] Either by exchange, or recompence, or con. 
firmation of what had been given before, or by beques, 
or remiſſion. Lind. 109. 


To the perſon preſenting him] And if he promiſe any thing 

N to another, altho' it be not to him who hath the preſen- 

tation; yet if it be ſo that he ſhall not otherwiſe have the 
benefice, this alſo is ſimony. Lind. 109. 

And by Can. 40. To avoid the deteflable fin of fiman, 
becauſe buying and ſelling of ſpiritual and eccleſiaſtical ſun:- 
tions, «ffices, promotions, dignities, and livings is execrabi; 
before Cod; therefore the archbiſhop and all and every bijjr, 
or biſhops or any other perſan or perſons having authority 1 
admit, inſtitute, collate, inflal, or to confirm the eleflimn if 
any archbiſhop biſhop er other perſon or perſons, to any ſhi- 
ritual or eccleſiaſtical function dignity promotion title affe 
gurifaiftion place or benefice with cure or without cure, or 
to any eccleſiaſtical living whatſoever, ſhall before every ſuch 
admiſſion inſtitution collation inftallation or confirmation of 
eleclion reſpectively miniſter to every perſon hereafter ta tt 
admitted inſtituted collated inflalled or confirmed in or t 
any archbiſhoprick biſhoprick or other ſpiritual or eccleſiaſtical 

ſundiion dignity promotion title office juriſdittion place or 
benefice with cure or without cure, or in or to any eccliſa- 
flical living whatſeever, this oath in manner and form fallaw- 
ing, the fame to be taken by every one whom it conterneth, 
in his own perſon, and not by a proclor: I N. N. de 
„ {wear, that I have made no ſimoniacal payment con- 
tract er promiſe, directly or indirectly, by myſelf, or 
© by any other to my knowledge or with my conſent, 
„to any perſon or perions whatſoever, for or con- 
« cerning the procuring and obtaining of this eccie- 
* ſiaſtical dignity, place, preferment, office, or living“ 
[reſpeftively and particularly naming the ſame, whereunts le 
is to be admitted, inflituted, collated, inſtalled, or confirmed] 
« nor will at any time hereafter perform or ſatisfy any 
« ſuch kind of payment contract or promiſe made by aiy 
* other without my knowledge or conſent : So help me 
% Gad thro? Jeſus Chriſt.” 
And this oath, whether interpreted by the plain tenor 


of it, or according to the language of former oaths, bo 
| e 
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the notions of the catholick church concerning ſimony, is 
againſt all promites whatſoever. Gi. 802. 

Therefore tho' a perion comes not within the ſtatute of 
the 31 El. hereaiter following, by promiſing money, re- 
ward, gift, frofit, or benefit; yet he becomes guilty of 
perjury) if he takes this oath, after any promiſe of what 
kind ſoever. Ia. 

izr Watſon queries, whether the oath againſt ſimony 
be not abs ithed with the cath ex officio: But Mr John- 
ſon ys, he may as weil query the oaths of allegiance 
and ſupremacy; for that a clerk is no more obliged to ac- 
cuſe or purge himſelf of ſimony by the one, than of re- 
bellion or popery dy the other. ois. c. 15. Johnſ. 73. 

Which latter opinion is agreeable to the general prac- 
tice and allowance. eſpecially as the makers of the fiatute 
which repealeth the oath ex officio, do not ſeem to have 
had any thought or intention of touching upon this oath 
2zainft ſimony; albeit the reaſon here alledged may of it 
elt perhaps not be ſufficient, for the oaths of allegiance 
and ſupremacy are injoined by ſtatutes ſubſequent to that 
which aboliſhed the oath ex officio, 

Which ttatute abolithing the oath ex officio, is as fol- 
lowe h; viz. It foall not be lawful for any archbiſhop, biſhop, 
vicar general, chancellor, commiſſary, or any other ſpiritual or 
clefraſtical judge, officer, or miniſier, or any other perſon, 
having or exerciſing ſpiritual or eccleſiaſtical juriſdiftion, to 
tender or adminiſter unto any perſon whatſoever, the oath uſually 
called the oath ex officio, or any other oath whereby ſuch perſon 
to whom the ſame is tendred or adminiſtred, may be charged or 
compelled to confeſs, or accuſe, or to purge him or herſelf of any 
criminal matter or thing, whereby he or ſhe may be liable to 
cenſure or puniſhment : any thing in this flatute, or any other 
iaw, cuſlom, or uſage heretofore to the contrary in any wiſe 
ntwith/landing., 13 C. a, . 12. 1. 4+ 

In the caſe of K. and Lewis, . 4 G. an information 
was moved for againſt a clergyman, for perjury at his ad- 
miſſion to a living, upon an affidavit that the preſentation 
was ſimoniacal. But the court refuſed to grant it, till he 
bad been convicted of the fimony. Str. 70. 


II. By flatute. 


1. By the 31 Eliz. c. 6. For the avoiding of ſimony and 
corruption in preſentations collations and donations of and to 
benefices dignities prebends and other livings and promotions ec- 
Gefiaflical, and in Gdmiſſions inſtitutions and inductions to the 


ſane; ſ. 4. 1 
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It is enafted, that if any perſon or perſons, bodies politict an 
co porate, ſhall or do, for ary ſum of money reward gift þrift 
or benefit airettly or mairectly, or for or by reaſen of an 
promiſe agreement grant band covenant or other aſſuran 
of or for any ſum of money reward gift profit or bent 
whatſoever direftly or indiretily, preſent or collate any fur. 
fon to any benefice with cure of ſouls, dignity, prebend, ur 
living eccleſigſtical, or give or bejlow the fame for or in riſe: 
of any ſuch corrupt cauſe or conſideration ; every ſuch preſenta- 
tion collation gift and beflowing, and every admiſſion inſtitutity 
inve/liture and induction thereupon, ſhall be utterly void, fri. 
trate, and of none effeft in law : And it ſhall be Iawful for the 
green, her hers and ſucceſſors, to preſent, collate unto, or give 


ſiaſtical, for that one time or turn only : 
perſon or perſons, bodies politick and corporate, that ſhall giu 


or beſlow, every ſuch benefice dignity prebend and living tle. 
And all and cn 


or take any ſuch ſum of money reward gift or benefit direcihj wr 
indireciiy, or that ſhall take or make any ſuch promiſe grant 
bond covenant or other aſſurance, ſhall forfeit and loſe the doubl: 
value of one year's profit of every ſuch benefice dignity prebend 
and living eccleſiaſtical : And the perſon fo corruptiy taking pro- 
curing ſeeking or accepting any ſuch benefice dignity prebend u- 
living, ſhall thereupon and from thenceforth be adjudged a diſ- 
able perſon in law to have or enjoy the ſame benefice dignity 


prebend or living eccleſiaſtical, ſ. 


And if any perſon ſhall for any ſum of money reward giſt 
profit or commadity whatſoever diretily or indirecily (other than 


for uſual and lawful fees) or for or by reaſon of any promiſe 


agreement grant covenant bond or other aſſurance of or for any 


ſum of money reward gift profit or benefit whatſoever direflly or 


andireclly, admit inſtitute inſtal induft inveſt or place any per- 


fon in or to any benefice with cure of ſouls, dignity, prebend, er 


other eccleſiaſtical living; every ſuch perſon ſo offending Hal 


forfeit and leſe the double value of one year's profit of every ſuc 


benefice dignity prebend and living eccleſiaſtical ; and thereupn 
immediately from and after the inveſling inſtallation or induction 
thereof had, the ſame benefice dignity prebend and living eccle- 


fra/lical ſhall be eftjoons merely void; and the patron or perſen 


{9 05M the advou;yon giſt preſentation or collation hall by law 
appertain, Mall and may by virtue of this act preſent or collate 
wats give and diſpoſe of the ſame benefice dignity prebend or 11v- 
ing ecclefraſtical, in ſuch ſert to all intents and purpaſes, as if 
the party ſo admitted inſtituted inſtalled inveſted indutied er 
placed had been or were naturally dead. 1. 6. 

Provided, that no title to confer or preſent by lapſe, ral 


accrue uper any avcidance mentioned in this ac, but after - 
month 
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months next after notice given of ſuch voidance, by the ordinary 
1 the patron. 1. 7. 

And if any incumbent of any benefice with cure of ſouls ſhall 
crruptly refign or exchange the ſame, or corruptly take for or 
in reſpet of the reſigning or exchanging the ſame, direct) or 


| indirectly, any penſion, ſum of money, or benefice whatſoever ; 


as well the giver as the taker of any ſuch penſion, ſum of money, 
or other benefice corruptly, ſhall loſe double the value of the ſum 
given taken or had: the one moiety as well thereof, as of the 
firfeiture of the double value of one year, profit bef:re mention- 
ul, to be to the queen, and the other to him that will ſue for 
the ſame in any of her majeſly's courts of record. 1. 8. 
Provided always, that this a or any thing therein contain- 
ed, ſhall not in any wiſe extend to take away or reftram any 
puniſhment pain or penalty limited preſcribed or inflifted by the 
laws eccleſiaſtical, for any the offences before in this ati men- 
tioned ; but that the ſame ſhull remain in force, and may be put 
in due execution, as it might be before the making of this ad; 
this af? or any thing therein contained, to the contrary thereof 


in any wiſe notwithſtanding. 1. . 


And moreover, if any per/on ſhall receive or tale any mo- 
ney fee or reward or any other profit dirtètq or indireftly, or ſhall 
take any promiſe agreement covenant bond or other aſſurance to 
receive or have any money fee reward or any other profit direftly 
or indireciy, either to himſelf or to any other of his friends (all 


| ordinary and lawful fees only excepted), for or to procure the 


erdaining or making of any miniſter, or giving of any orders, 
or licence to preach ; he ſhall for every ſuch offence forfeit the 
ſum of 401: and the party ſo corruptly ordained or made mini- 
fter, or taking orders, ſhall forfeit the ſum of 101: And if at 
any time within ſeven years next after ſuch corrupt entring into 
the miniſtry or receiving of orders, he ſhall accept or take any 
benefice, living, or promotion eccleſiaſtical ; then immediately 
from and after the induction inveſting or inſtallation thereof or 
thereunts had, the fame ſhall be eftſoons merely void; and the 
patron ſhall preſent, collate unto, give and diſpoſe of the ſame, 
a: if the party ſa induced inveſted or inſtalled had been natu- 
rally dead : the one moiety of all which forfeitures ſhall be to 
the que:n, and the other is him that will ſue in any of her ma- 
vhs courts of record, 1. 10. 

S. 4. For avoiding of ſimony] Almoſt all the authors 
who have treated of this ſubject, and even the learned 
judges in delivering their reſolutions in caſes of ſimony, 
have aſſerted that there is no word of ſimony in this act; 
and from thence a concluſion hath been drawn in favour 

of 


_— 4 2 a 8 2 


334 


Simonv. 


of the eccleſiaſtical juriſdiction, that the temporal cout. 
have nothing to do with ſimony as ſuch, or to define wh; 
ſhall be deemed fimony and what not, but only to ty, 
þ 5,20 nr Wh of the particular corrupt contracts therein 
pecifted. Which conſequence, altho' deducible perhaps 
from other premiſſes, yet doth not follow trom .the affe. 
faid obſervation ; for it is plain here is the word ſimony; 
and the miſtake ſeemeth to have happened from this ſhor 
preamble being inadvertently printed at. the end of the 
toregoing ſection, trpating intirely of a different ſubje, 
ſo as to have been overlooked by the firſt perſon why 
made the obſervation, whom others have followed without 
examination. 

Donations] For the like reaſon only (as it ſeemeth), ; 
doubt was made in the caſe of Bawderock and Macaluy, 
MA. 2 Car. Whether this ſtatute extendeth to donative;, 
Cro. Car. 330. | 


S. 5. / any perſin or perſons] If one who hath no 
right, preſent by uſurpation, and doth it by reaſon of ay 
corrupt contract or agreement; that preſentation and the 
induction thereupon are hereby void: for this ſtatute ex- 
tends to all patrons, as well by wrong as by right. In 
like manner, if when a church is void, the void turn is 
purchaſed ; altho* the grant of a void turn, as being a 
thing in action, is of itfeif void, and the purchaſer's pre- 
ſentèe comes in guaſ per ſur pationem: yet becauſe it is 
by means of a ſimoniacal contract, it is as much ſimony, 
as if the grant had not been void. 1 /»/t. 120. 3 bi. 
153. Cro. liz. 789. 

And it is to be obſerved, that this clauſe is general, 
If any perſon or perſons”, and doth make no allow- 
ance in the caſe of father and ſon, more than in the cale 
of other perſons; and that therefore the notion that a 

urchaſe of the next avoidance when the incumbent is 
ſick and ready to die, and the ſon's privity to that put- 
chaſe, is leſs ſimony. in the caſe of a ſon, than it would 
be in the caſe of any other perſon, hath no foundation in 
the act. Neither is the reaſon that a father is bound by 
nature to provide for his ſon, good to the aforeſaid pur- 
poſe; for a man is bound by nature alſo to provide for 
himſelf, and ſo might as well purchaſe for himſelf. I 40. 
C. 5. G1. 798. 3 

So if a father, in conſideration of a clerk's marrying 
his daughter, doth covenant with the clerk's father, that 


he will procure the clerk to be preſented, admitted, _ 
| tuted, 
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ated, and inducted into ſuch a church upon the next 
ayoidance thereof; this is a ſimoniacal contract. Wat. 


c. 5. 

Direlily or indirefly] Simony may be committed, and 
yet neither the patron nor incumbent privy to it, or know- 
ing of it. Thus in a writ of error to reverſe a judgment, 
whereby the king had recovered in a quare impedit upon 
a title of ſimony, which was, that a friend of the patron 
zzreed to give ſo much money to one (who was not the 
patron), to procure the ſaid parſon to be preſented, who 
was preſented according to that agreement; it was aſſign- 
ed for error, that it did not appear, that either patron or 
parſon were knowing of this agreement. But by the 
court; the parſon is ſimoniacally promoted: and a caſe 
was mentioned, where the parſon of St Clements was 
ouſted, by reaſon that a friend had given money to a page 
belonging to the carl of Exeter, to endeavour to procure 
the preſentation, and neither the carl nor the parſon knew 
any thing of it. as. c. 5. 


Bind covenant or other aſſurance, of or for any ſum of money, 
reward, gift. profit, or benefit whatſoever] The bond and 
alurance here mentioned, being for money, reward, gift, 
refit or benefit, a way was found very early to defeat the 
intention of this act, by general bonds of reſignation, wheres 


| by the preſentee obliged himſelf to reſign and void the 


denehce, within a certain time after warning to be given 
to him, or elſe indefinitely, whenever the patron ſhould 
require it. Gi. 799, 800. 

And theſe bonds have been allowed both in law and 
equity: Thus in the caſe of Peele and the earl of Carliſle, 
A. 6G. In the king's bench: In an action of debt upon 
hond, conditioned to reſign a benefice; the court refuſ- 
ed to let the defendant's counſel argue the validity of 
ſuch bonds, they having been ſo often eſtabliſhed even in 
«court of equity; and that alſo, where the condition is 
us, and not barely to reſign to a particular perſon. 
tr, 227. 

do, H. 9 G. In the chancery. Peele and Capel. Capel 
preſenting Peele to a living, took a bond from him to 
relign when the patron's nephew came of age, for whom 
the living was deſigned. When the nephew was of age, 


iuſtead of requiring a reſignation, it was agreed between 


nem all, that Peele ſhould continue to hold the living, 
Paying 3ol a year to the nephew. Peele makes the pay- 


nent for ſeyen years, but refuſing to pay any more, the 


patron 
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patron puts the bond in ſuit. And then Peele comes in- 
to this court for an injunction, and to have back his ol 
a year, On hearing, the lord chancellor granted the in- 
junction, not (as he ſaid) upon account of any detect in 
the bond itſelf, which he held good, but on account « 
the ill uſe that had been made of it: and as to the mo. 
ney, it being paid upon a {imoniacal contract, he left the 
plaintiff to go to law for it. Str. 534. 
So, in the caſe of Dur/ton and Sandys, M. 1686. The 
defendant upon his preſenting the plaintiff to a parſonage, 
took a bond of him to reſign; which (as the reporter ſays) 
tho' in itſelf lawful, yet the patron making an ill uſe of 
it, viz to prevent the incumbent from demanding tithes 
in kind, the court awarded a perpetual injunction again 
the bond, 1 Fern. 411. 
And in the cafe of Heſtet and Grey, in the king's bench, 
H. 28 G. 2. {which was a caſe out of chancery:) — Debt 
upon a bond. Upon oyer of the condition, it appeered 
that the obligor had been preſented to the living of Stain- 
ing by the obligee, and had agreed to deliver it up into 
the hands of the ordinary, within three months after the 
expiration of five years, at the requeſt of the plaintiff his 
heirs or aſſigns, or upon proper notice in writing, fo that 
a new preſentation might be made. And after this recital 
of the agreement, the condition was, that if the defendant 
did deliver up into the hands of the ordinary the ſaid living, 
ſo as that the ſame might become void, then the obliga- 
tion to be void. The defendant pleaded, that he did offer 
to reſign abſolutely the living, and that he delivered the 
refignati..n to the ordinary that he might accept the ſame 
and the plaintiff make a new preſentation, but that the 
ordinary refuſed to accept it. He pleaded further, that 
the agreement was corrupt; and that the bond was t ken 
to keep the defendant in awe, and therefore alſo corrupt 
and void. Ryder chief juſtice delivered the reſolution 0 
the court: The averring in the plea, that the agreemen! 
was corrupt, will not make it ſo; but it ſhould be ſet forth 
what ſort of corruption, that the court may judge whethe! 
ſimoniacal or not. As to the point, whether a genere 
band of reſignation is good; we are all of opinion it is. I: 
was determined in the caſe of lord Carliſle and Peele. But 
every ſimoniacal contract is void, where it is ſecured only 
by promiſe. Otherwiſe it is, when a bond is given for 
the performance of ſuch a contræct, when the condition 
does not expreſs the agreement, but is only a condition 
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written condition to vacate the obligation, and alſo be- 
cauſe a ſpecialty does not want a cenfideration to ſupport 
it, as a promiſe depending only upon ſimple contract does, 
It has been objected, that theſe kinds of bonds, when the 
contract appears upon tie face of the condition to be for 
z general reſignation upon requeſt, are void: Indeed it 
Joes look ſo; but the law is otherwiſe. And as to the 
other objection, we are all of opinion that the plea in bar 
is bad, becaule it is not averred that the biſhop has accept - 
ed this reſignation, and for theſe reaſons: 1. Becauſe 


without the acceptance of the ordinary, the reſignation is 


not compleat, and the patron can have no benefit of ſuch 
a reſignation. 2. Becauſe the deſendant bas undert.ken 
for thc acceptance of the bifhop, as that is neceſſary to 
make a compleat reſignation, which he hes by the chndi— 
tion of his bond agreed to do. 3. Becauſe the plea does 
not contain a fufficient excuſe for the bilhop's non-ace 
ceptance of the reſignation; for the deſennant has under- 
taken that the biſhop ſha!l do it, or if he does not he will 
make a ſatisfaction by paying money or the like to the 
party who is injured thereby; and this is reaſonable, and 
is the law in ſuch caſes, when the obligor undertakes for 
the act of a ſtranger. The ordinary is a judicial ofaccr, 
and is intruſted with a judicial power to accept or reſuſe 
relgnations as he thinks proper. Ard judgment was 
— ut it appearing that the pa- 
tron had advertiſed the living to be fold, and in treating 
with a purchaſer for it, that he had declared he aſked and 
expected a greater price for it, as he could compel an 
immediate reſignation: lord Hardwicke, for this reaſon, 
and as it was making a bad uſe of the bond, granted an 
injunction to reftrain the patron from proceeding further 
upon the bond. 

in the caſe of the biſhop of London and Lewis Diſney 
Fitche eſquire, in the year 1780, tie rectory of the pa- 
nth church of Heodbam Walter in Eſſex in the dioceſe of 
Lenden becoming vacant, Mr Fjjtche preſented his clerk 
ne reverend John Eyre to the biſhop for inſtitution, The 
biſhop being informed, that the {aid John Eyre had given 
lis patron a bond in a large penalty, to reſigu the {aid rec- 
ory at any time upon his requeſt; and the taid hn Eyre 
Kknowledging that he had given ſuch a bond; the biftiop 
refuſed to inſtitute him to the living. 

VWhereupon Mr Ffjtche brought a quare impedit 
2Unſt the biſhop in the court of common pleas, and ob- 
laned judgment againſt him. Upon which, the biſhop 
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appealed to the court of king's bench, and that court al{ 
gave judgment in affirmance of the judgment in the 
court of common pleas. Upon this, the biſhop appealed 
to the houſe of lords; where, upon debate, the lords or- 
dered ſeveral queſtions to be put to the judges ; who dif. 
fering in opinion, wy f were directed to deliver their opi- 
nions ſeriatim, with their reaſons. The queſtions were 
twelve in number, but divers of them going only to mat. 
ter of form, the true ſubſtantial inquiry was, whether 
an agreement made between the incumbent and patron, 
whereby the incumbent undertakes to avoid the benefice, 
at the requeſt of the patron, be not an agreement for 3 
benefit to the ſaid patron, within the ſtatute of 31 Eliz, ſo 
as by reaſon of ſuch agreement ſuch preſentation ſhall be 
void ? 

Mr Juſtice Buller ſaid, he had taken no ſmall pains to 
find out upon what principle all the caſes have gone, but 
it had not been with much effect: for he could not find 
that the different authorities upon this ſubject are ſup— 
ported by that ſenſe, by that reaſon, or by that principle, 
which, if the caſe were now totally new, would govern 
him in his judgment, or induce him to concur in thoſe 
deciſions. But the authorities are ſo very numerous; they 
have ariſen at ſo many difierent periods of time; all the 
judges for near 200 years paſt have been fo uniformly 4 
the ſame opinion; the Jaw has been received not only in 
Weltininſter-hall, but throughout the kingdom as pro- 
perly ſettled, and mankind have ſo uniformly acted upon 
this idea, that it ſeemed to him to be very dangerous :0 
overturn, or even to thake thoſe authorities; For if po— 
licy, private wiſhes, or the hardſhips of a caſe were per- 
mitted to weigh down judicial determinations in one in- 
ſtance, they might be extended to any other, and the Jaw, 
inſtead of being a certain rule, would be governed by a 
diſcretion to be exerciſed without rule in each particular 
caſe which comes in judgment. The bond in queſtion 
is a bond with a condition to reſign upon requeſt ; and it 
is ſtated in the pleadings, that it was corruptly agreed be- 
tween Mr Are and Mr Ffyiche, that Mr FHhHiehe ſnoulé 
preſent Air e, and in Conſequence thereof, Mr Eyre 
did give this bond to Mr 77yziche. The queſtion is, whe- 
ther ſuch a bond be corrupt and illegal? The authorities 


one and all have determined that ſuch a bond is good 


And this hath been decided not only in caſes where it 
might be ſuppoſed that the bond was given after the pre- 
ſentation, and without any previous act cement, but It 
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eaſes where it did appear that the bond was given before 
the preſentation, and that a preſentation was made in con- 
ſideration of that bond, 

Mr Baron Eyre. The counſel for Mr Ffjtche reſted 
the whole argument upon the authority of a ſeries of cales, 
in which it was faid to have been adjudged that theſe 
bonds were good in law; the houſe was called upon „are 
ſuper antiquas dias, and an indignation endeavoured to be 
raiſed againſt all thoſe who ſhould unſettle foundations. 
But without unſettling foundations, he might aſk (he ſaid) 
how the general doctrine, extracted from this ſeries of 
caſes, that a general bond of reſignation is in it ſelf not 
unlawful, applies even to prove that the bond ſtated in 
theſe pleadings, under the ſpecial circumſtances of this 
caſe, is not unlawtul: And he was compelled to go into 
the inquiry: becauſe the queſtion upon theſe bonds, pro- 
poſed by their lordſhips, was not any queſtion upon the 
validity of ſuch bonds themſelves, but was a queſtion upon 
their validity upon the particular caſe, and under ſpecial 
circumſtances ſtated in theſe pleadings. He had looked, 
he ſaid, into moſt of the caſes that have been alluded to, 
and found that inſtead of deciding the queſtion upon the 
validity of ſuch a bond, given under ſuch circumſtances 
3s are diſcloſed in theſe pleadings, they are expreſs autho- 
ities to prove that ſuch a queſtion remains to this hour 
open to diſcuſhon. From the uniform language of the 
caſes, if you object to the validity of thele bonds, you 
muſt take the circumitances upon which the objection is 
founded, that the court may judge whether it 1s ſuffici- 
ent, Therefore at once to diſtinguiſh this caſe from all 
the caſes cited, he believed he might hazard the aſſertion, 
viz, that all the circumſtances were ſtated for the firſt 
time upon this record. Laying theſe therefore out of the 
caſe, the queſtions propoſed to the judges are by no means 
complicated or intangled. The ſtatute of Elizabeth was 
made to inforce a very clear rule in the eccleſiaſtical law, 
that preſentations ought to be ſpontaneous. The words 
cf the ſtatute are ** reward, giſt, profit, or benefit.” Is the 
pollefſion of a reſignation bond profit or benefit to a pa- 
tron? In every article in which the patronage is valuable, 
it is marketable, and by that the bond becomes inſtantly 
more valuable and more marketable. Ina word, he that ſti- 
pulates for a reſignation bond, bargains for a ſum of mo— 
ney, or for that which to him is as valuable, or perhaps 
more valuable than that ſum of money. Either of them 
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is beneficial to him, both of them therefore equally ſcr. 
bidden by the ſtatute. 

Mr Juſtice Mares. It may perhaps be difficult to poim 
out the reaſons upon which general bonds of reſignation 
were originally held good. Many realons may be fuy. 
geſted ; among the reſt, he mentioned that ſuch a bond 
was never conſidered in a criminal point of view, where 
particular perſons, as the ſons or relations, or parti: ular 
friends, were intended to be promoted upon a reſigna. 
tion; he would ſuppoſe that the patron, at the time he 
gave his living to the incumbent, had a great number ei 
children, one perhaps he intended to bring up to the 
church. They were of that age at that time, he could nor 
teil which it may be that may live to be old enough, or ifhe 
lived, how far bis capacity might enable him to take upon 
him that ſacred function; and there may be other things 
to prevent it; and therefore it is impoſſible to ſpecify what 
particular child it ſhould be aſſigned to. If he has in his 
eye a relation among others, he cannot perhaps point out 
that particular relation. Or there may be other inci- 
dents; the ivpcumbent might go and leave his church for 
too long a time; therefore reſignation bonds may be con- 
ſidered as having ſome little foundation at the time the) 
were originally entred into. But that ſuch bonds hav: 
been held good appears from a regular train of cafes in 
law and equity for near two hundred years. Founded on 
which deciſions, which have ſo totally ſettled this point 
in the temporal courts, Sir S:;mcn Degge takes notice, tha: 
bonds of reſignation had become ſo frequent, that hard) 
a living was poſſeſſed without them, that he adviſes an 
application to parliament to prevent that bad practice, 
and which he believed, if it could be effectually prevent 
ed, would be a very deſtrable thing. 

The Biſhop of Saliſbury. The whole of the queſtion 
reſts ultimately on the ſtatute of 31 Eliz, The inter- 
pretation given to that ſtatute by the learned baron, 14 


conlonant to the beſt and moſt diſpaſſionate opinion Lam 


capable of forming; and which therefore I hold myſel 
bound to deliver to your lordſhips. It is well known, 
my lords, that this act was paſſed with a view of protect- 
ing the ecclichiaſtical law, and of ſtrengthening its weak- 
nels. "The ccclefiaftical law, which conſiders ſimony 45 
a crime of deep dye, could only puniſh the c/erica! often- 
der. Lhe legiſlature perceiving the ſerious conſequences 
of this deſect, in its wiſdom interpoſed ; and inflicted cet: 
tain penalties on the patron, the corrupter and partaker 
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of the guilt. The act is not deprivative, but accumula- 
tive, It doth not deprive the eccleſiaſtical judge of his 
power. It do h not withdraw the clerk from the juriſ- 
diction of his ordinary, nor diſpenſe with the oath againſt 
ſimony, to which every preſentee was previouſly ſubject: 
Its main object was to prevent corrupt influence, inter- 
eſted motives, and groſs abuſe of his power on the part ot 
the patron; and to apply a remedy to an evil thought to 
be of the moſt dangerous frequency, of the moſt alarm- 
inz magnitude at that day; which has been continually 
increaſing to the preſent period ; and which, unleſs check- 
ed, bius fair to break down every barrier which honour, 
decency, and religion can oppoſe. The queſtion on which 
your lordſhips are now to paſs judgment, I conceive to 
be new in ſpecie. It is here, my lords, I mean to make 
my ſtand. None of the various caſes which have been 
adduced by the judges in the houſe, or by the counſel at 
the bar, ſeem to me to touch it. They are diſtinct in 
their nature; the caſe has never been decided upon, ne- 
rer been argued, and conſequently all the reaſoning from 
x ſeries of determinations in the courts below, fo much 
laboured, and ſo much preſſed, doth not apply, and falls 
to the ground. Much has been ſaid, my lords, much 
more probably will be ſaid, as to the inexpediency and fa- 
tel effects of moving old foundations. Legal deciſions, 
which for centuries have received the ſanction of ſueceſ- 
ive generations, of the great and able interpreters of law 
which prefide in our courts (and greater and abler either 
in former ages, or at the preſent time, no nation ever had 
to boaſt of) are intitled to the higheſt reverence, from 
every citizen who reſpects his own character, values his 
property, or loves his country. But I contend, my lords, 
that in the caſe before you there are no precedents, It is 
pecihe in its circumſtances; and (excluſive of the bond), 
on the fole ground of the ſtatute, the preſentation in the 
preſent caſe is void. And here, my lords, I ſhould natu- 
rally cloſe what I have to offer to your lordſhip's conſide- 
tation. But as the ſituation of the parochial clergy, on 
tne foot of the commonly received interpretation of the 
aw relative to general bonds of reſignation, is either un— 
known or miſunderſtood, I ſhould be wanting in juſtice 
to that moſt uſeful and moſt reſpectable body of men, 
were I not to repreſeut it without exaggeration, and 
leave it to your lordſhips* bonour and humanity. Every 
preſentee, previous to his receiving inſtitution, is obliged 
to take the oath againſt ſimony. "The ſenſe of that oath 
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is as clear as language can make it. There never could 
have been the heſitation of an inſtant as to its meaning, 
in the breaſt of any man, who in interpreting the terms n 
which it is expreſſed, followed nothing but the genuine 
ſuggeſtions of his own underſtanding. The only que. 
ſtion which can ariſe on the ſubject is a queſtion of con. 
ſcience alone; but unhappily, the force of temptation in 
this as in other inſtances of moral conduR, operate on 
minds not ſufficiently tender to the impreſſions of duty; 
and leads to the foſtering a ſecret wiſh, that the impoſition 
of the oath could be either diſpenſed with, or the terms in 
which it is framed be differently expounded from its ob— 
vious import. Ihe ſurprize of an unexpected offer of a u. 
luable benefice ; the oppreſſion of poverty; the calls, per- 
haps, of a numerous family unprovided for; and the glit- 
ter of comparative affluence; all contribute to induce to 
the liſtening to any caſuiſtry which can reconcile intereſt 
with duty. Toa man thus circumſtanced, and thus in- 
clined, authority is eaſily admitted in the place of reaſon- 
ipg, and the ſanction of courts ſuperſedes conviction, 
From theſe motives, general bonds of reſignation have 
uſually been given; and from the inſtant they are given, 
the wretched preſentee is taken from under the protection 
of that law which guards the property of every other ſub- 
ject of the ſtate, He ceaſes to be free; becauſe he holds 
his living at the abſolute will of his patron ; ſubject to 
his caprice ; and rendered incapable of diſcharging many 
of the moſt eſſential duties of his office, where they hap- 
pen to claſh with the prejudices, the humours, or the 
vices of the maſter of his fortune. Nay, my lords, even 
the moſt degrading compliances, the ſacrifice of every 
comfort which unconditional preſentation confers, are in- 
ſufficient to ſecure a permanent continuance in the bene- 
fice, the inſtant that the wants, or even the whim, cf 
the patron demand an avoidance : Reſignation or ruin 1s 
the alternative. Your lordſhips need not be told which 15 
likely to be ſubmitted to, 

Biſhop of Bangor. I had occaſion, many years ago in 
the courſe of my inquiries, to conſider the ſubject of ge- 
neral bonds of reſignation. And I muſt confeſs, that the 
deciſions, one in the 8 Ja. 1. Jones and Laurence, the other 
in the 5 Ch. 1. Babington and Mood, did not appear to me 
to reſt on ſuch ſolid and ſubſtantial grounds, as they ought 
to have done; and yet theſe two determinations are the pre- 
cedents, which our courts have ever fince implicitly fol- 
lowed, whenever the legality of ſuch bonds was brouyht 
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into queſtion, One of the Jearned judges, in the courſe 
of his argument, proved to your lordſhips, that the point 
now under conſideration Wes not the point in queſtion 
when theſe two caſes were determined, on which ſo much 
ſtreſs was laid in the courts below; and it is very mate- 
rial that all the learned judges who have hitherto deliver- 
ed their opinions to you on this occaſion, bave unani— 
mouſly declared, that if this caſe had been res integra, the 
judgment ought to have been different ; but the weight of 
theſe precedents and of many others for ſo great a length 
of time, preſſes ſo hard upon them, that they are unwil- 
ling to make any alteration, leſt they ſhould be conſider- 
ed as removing land marks, and unſettling principles 
which had prevailed for near two centuries, Much re- 
verence, my lords, is certainly due to ſuch deciſions of 
our courts as have been uniform and long acquieſced in; 
but if in ſucceeding times, great and manifold inconveni- 
encies ſhall be found to ariſe from perſiſting in ſuch de- 
tzrminations, and no inconvenience from altering them, 
the caſe is too plain for me to tell this houſe what ought 
to be done, Under the cover of general bonds of reſig- 
nation, the worſt and moſt corrupt practices may be car- 
ried on. By means of ſuch a bond, a patron may erect 
a court of juſtice over his clerk, much ſuperior to that of 
his ordinary; the ordinary can ſuſpend a clerk from the 
exerciſe of his function, and can deprive him of his bene- 
fice; but before this can be done, the party mult be cited 
to appear; a charge commonly called a libel muſt be ex- 
hibited againſt him; a competent time muſt be allowed 
for anſwering the charge ; a liberty mult be granted for 
counſel to defend the cauſe ; and after hearing all the 
proofs, a ſolemn ſentence mult be pronounced, from which 
there lies an appeal: But a patron, with ſuch a bond in 
his pocket, has a much more compendious way of doing 
bis buſineſs ; for he can deprive his clerk, without trial, 
without proof, without ſentence. By means of thele 
donds, patrons can convert benefices, which are by law 
freeholds for life, into eſtates for years, for months, or even 
only for a few days. By means of theſe bonds, the reve- 
nues of that moſt uſeful and reſpectable body, the paro- 
Chial clergy, are growing leſs and leſs, every year; and 
there is little doubt, but that many of the money pay- 
ments, in lieu of tithes, and which have now obtained 
the form of a modus, iprang originally from theſe bonds. 
By means of theſe bonds, it is become as eaſy to ſell the next 
avoidance of a rectory or vicarage as it is to fell any other 
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ſoecies of property; and from this circumſtance, religion 
learning, diſcipline, and good order ſuffer very much. f 
has been common of late years to advertiſe in the public 

prints the fale of livings with immediate reſignation; but 
if this judgment ſhould have the ſaction of this houſe, 
theſe advertiſers would wax bolder, and in a ſhort time 
inform us of public offices being opened for negociating 
this kind of traffic. 

Biſhop of Landa. The pope, in former ages, was 2 
great cucourazer of reſignations among the clergy of this 
kingdom, becauſe he obtained a years income of the be. 
nefice upon every avvuidarice; but neither were the catho— 
lic clergy of- this country at that time, nor are they (te 
believed) at this time, fetiered Dy general bords of roffons 
tion. In the church of Scotland, Unis trafic hath noc yet 
polluted tne minds of either Patrons Or miniſters ; nor i; 
it in ule in any proteſtant church ia Chriſtendom, at lealt 
not in the fame degree in which it is in our ow, 
This practice he ſaid was a ſore ſcandal to the church of 
England ; and he hoped from the high ſenſe of religion and 
honour which had accompanied the deltberations of that 
houſe, that the time was now come when it would be ro 
longer endures. 15 is ſaid, that this matter is not now 
res integra; that there have been in the courſe of 2vore 
two bandred years m any adjudged caſes, and that we mult 
of necei; ity adhere to the precedents. Ihe fare dec, ' 
the fare ſuper antiques Dias, Was a maxim of law ſanctined 
by ſuch length of uſage, ſuch weight of authority, that he 
durſt not produce any cf the arguments which ſugveſted 
themſelves to his mind in oppolition to it; tho? ſome of 
them tended to queſtion its utility, and ſome of them it“ 
juſtice, It was a maxim he taid which his hitherto court 
of itudies had not brought him much acquainted with. It 
is not admitted in phtolophy ; : It is not admitted in divi- 
nity ; for divines do not allow that there are any infallible 
Interpreters of the bible which is their ſtatute book; ther 
maintain that fathers, churches, aud councils have erred 
in their interpretations of that book, in their deciſions con. 
cerning points of faith; this, as proteſtants, they ever muſt 
maintain, otherwiſe th ey cannot juſtify the principles on 
which they emancipated themſelves from the bondage of the 
church of Rome. But be it fo, let this maxim, as 2 applied 
to the law, be admitted in its full extent, what follows! 
Nothing in this cafe, he ſaid, for the plaintiff had averre-, 
and one of the learned judges had been pointed in proving, 


that the caſe in queſtion was not ſimilar to any one of te 
calcs 
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ciſes which had been adjudged in the courts below. But 
ſuppoſe the caſe of the plaintiff is ſimilar, in all its eireum- 
ances, to ſome one or more of the caſes which have been 
acjudged below ; ſtill it will not follow, that the houſe of 
lords is to be bound by the precedenis of thoſe courts; if 
it is, the right of appeal is nugatory. If a man thinks 
zat the judgment of thoſe courts is contrary to law, he 
has a right to come to this houſe to know whether it be ſo 
or not. And this houſe, in delivering its opinion, doth 
not make law, but declares what the law is. The courts 
below interpret a ſtatute one way, this houſe may ſee rea- 
ſon to interpret it another, and in that caſe the conſtitution 
hath ſaid, that the courts below miſtook the ſenſe of the 
ſtatute, and that the interpretation which it receives in 
this houſe is the right interpretation. Precedents may 
te oblizatory in the courts in which they are eſtabliſh- 
el; but their operation thould not be extended be- 
yand- the limits of thoſe courts. It ought not at leaſt 
to he extended into the houſe of lords. If indeed there 
were any precedents of that houſe concerning the legality 
or lilegality of general bonds of reſignation, thoſe prece- 
cents would have deſerved weigh! in the preſent caſe, but 
there is not one precedent of the kind to be met with on 
ticir journals; ſo that whatever might be thought as to 
tue novelty of the caſe in the courts below, it was un- 
Gabtedly new in that houſe, free and unſhackled by pre- 
cedent. 

Lord Thurlow argued at large againſt the validity of theſe 
bonds, and among other particul-rs obſerved, that one 
thing which ſtruck him was, That ever ſince the eſta- 
bliihment of the church of England, this eccleſiaſtical of- 
tice was an office for liſe, It is not competent to the bi- 
ſzoo to g. ve it for any leſs time than for life. And it ne- 
ver was competent to a biſhop of any European church 
that ever he heard of (and he had made inquiries) to give it 
tor any leſs eſtate than an eſtate for life. The incumbent 


therefore derives intirely under and from the biſhop an 


etate for life, grounded upon the original conſtitution of 
the office, and conſequently invariable by law, If that 


be the conſtitution of the office, by what rule or principle 


Can it be juſtified at common law, that ſuch an officer 
ſhould give a bond to his patron in order to hold the living 
for a leſs term than for life. In the argument of this 
cauſe, a quettion was aited, with reſpect to a bond given 
by a judge to reſign his office of judge: What was the an- 
Iwve;? The bond would be given to the king; and if given 
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to the king, it would be void, becauſe it would render the 
zudges dependent upon the king, inſtead of being indepen. 
dent, as the ſtatute of king William expreſſes it, qu. 
diu je bene geſſerint. A maſter in chancery is an officer ap. 
pointed for life : Suppofe the chancellor has the appoint. 
ment of it; ſuppoſe ſuch maſter gives a bond to reſign when 
called upon, would that bond be good at common law? No; 
becauſe it is not only contrary to the conſtitution of hi; 
office, but becauſe the public has an intereſt in the inde. 
pendence of that officer, as being appointed for life, ang 
a public law officer; his place is independent, it is whilk 
he behaves himſelf well in that office; if he 1s an officer 
tor life, how can any private man whatſoever, becauſe it 
is his province to appoint him, take upon him to render 
that officer's ſituation ſuch as the law faid it ſhould not 
be. And in the concluſion he moved, that the judgments 
of the courts of common pleas and king's bench in this 
cauſe be reverſed, Which was determined according]y, 
vpon a diviſion, nineteen againſt eighteen, From the 
printed caſe by Thomas Cunningham eſquire. 


N. One of the queſtions propoſed to the judges was, 
Whether the ordinary is bound to accept a reſignation ? 
'Fo which the anſwer of moſt of them was, that this being 
an intire new caſe, and not made a queſtion of in the 
courts below, nor ever argued at their lordſhips' bar, they 
begged leave for the preſent to decline anſwering it. 


Shall be utterly void, fruſtrate, and of none effect in law) 
Before this act, they were only voidable by deprivation; 
but hereby they are made void without any deprivation, 
or ſentence declaratory in the eccleſiaſtical court, as was 
adjudged in the caſe of Hickcock and Hickcock, So as the 
pariſhioners may deny their tithes, and alledge in the ſpi- 
ritual court that he came in by ſimony. But Hutton ſais, 
there was no remedy for the tithes, which a ſimoniacal 
incumbent had actually received. 1 In/t. 120. Gi). 
8oo, 1. | 

But here is to be obſerved a diverſity, between a pre- 
ſentation or collation' made by a rightful patron, and an 
uſurper. For in caſe of the rightful patron, which doth 
corruptly preſent or collate, by the expreſs letter of this 
act the king ſhall preſent; but where one doth ulur?s 


and corruptly preſent or collate, there the king ſhall not 


prefent, but the rightful patron: for the branch that 


gives the king power to preſent, is only intended where 
the 
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the rightful patron is in fault; but where he is in no 
fault, there the corrupt act and wrong of the uſurper 
ſnall not prejudice his title, 3 [»ft. 153. 


And it ſhall be lawful fer the queen to preſent for that one 
time or turn only] In this particular, the penalty of ſimony 
which was by the canon law, with regard to the patron, 
is ſomewhat mitigated : the canons which had been made 
both at home and abroad (when they ſpeak of this loſs 
of patronage) making it perpetual, But becauſe patron- 
age in England is accounted a temporal matter, and 
corrupt patrons were not to be reached by the eccleſiaſti- 
cal laws {which could only touch the incumbent); 
therefore, for the more eſtectual diſcouragement of ſimo- 
ny, by affecting the patron alſo, this ſtatute was made. 
Gil}. 801. 


And every perſon . . . . . . that jhall take or make any ſuch 
tromiſe] So that the penalty (as it ſeemeth) is incurred 
by ſuch promiſe; though the patron ſhouid afterwards 
preſent the clerk gratis. Gil}. 801, 


Shall forfeit and life the double value of one year's profit] 
And this double value ſhall be accounted, according to 
the true value as the ſame may be letten, and ſhall be 
tried by a jury; and not according to the valuation in the 
king's books. 3 Int. 154. 


And the perſon ſo corruptly taking, procuring, ſeeking, or 
accepting] It was ſaid by Tanhela chief baron, in Calvert 
and Ritehyn's caſe, that if a clerk /ceketh to obtain a pre- 
ſentation by money, altho' afterwards the patron preſent 
him gratis; yet this ſimoniacal attempt hath diſabled him 
to take that benehce. Gi. 801. 


Be adjudged a diſabled perſon in law, to have or enjoy 
the ſame benefice] Many of the ancient canons of the 
church, make depoſition the puniſhment of ſimony, whe- 


ther in biſhops or preſbyters; others make it deprivation. 


But the civil and canon law obſerve a difference in 


point of penalty, between a perſon guilty of ſimony, and 


a perſon fimoniacally promoted. If the clerk himſelf 
is privy or party to the ſimony, he is to be deprived 
of that, and for ever diſabled to accept any other ; but 
if he is only ſimoniacally promoted, by ſimony between 
two other perſons, whereunto he was not privy, he 1s 
deprivable by reaſon of the corruption, but not diſabled 
to take any other. In like manner, according to this 
llatute, if the preſentee was not privy to the ſimony, tho” 
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the church is become void by the fimony, yet he is ng 
diſabled from being preſented again ; for a man cannot 
be ſaid to be corruptly taking, who is not privy to thy 
corrupt agreement. But a preſentee who was Privy to 
the ſimony, is a perſon diſabled to enjoy the ſame benefice 
during lite, nor can the king or any other diſpenſe with 
the diſability. Gi. 801. 2 Haw. 396. 12 Co. 101. 


8. 6. Admit, inſlitute. inſtall, induc!] The reaſon & 
this clauſe, lord Coke tells us, (for, he ſays, he was of 
that parliament, and obſerved the proceedings therein) 
was, to avoid haſty and precipitate admiſſions and inſti. 
tutions, to the prejudice of them that had right to pre. 
ſent, by putting them to a quare impedit ; and it is pie. 
ſumed, that no ſuch haſte or precipitation is uſed, but for 
a corrupt end and purpoſe. 3 1nft. 155. 


Immediately afier the inveſling, inſtallation, or induftimn| 
Albeit the church is full by inſtitution, againſt al! but the 
king: yet the church becometh not void by this branch 
of the act, until after induction. 3 It. 155. 


8. 9. Shall not in any wiſe extend to take away or reſtrain 
any puniſhment pain or penaity, limited preſcribed or i- flicted 
by the laws eccleſiaſtical] So far are the ancient ecclehiaſti- 
cal laws againſt fimony, and the power of the ſpiritual 
court in the execution of thoſe laws, from being ſuper- 
ſeded by this act; that hereby they are expreſsly confirm- 


ed. And all promiſes and contracts, of what kind ſocver, 


being forbidden, and by conſequence puniſhable, by the 
laws eccleſiaſtical; it follows, that it could not be the 
intention of the legiſlators, to make this ſtatute the rule 
and meaſure of ſimony; but only to check and reſtrain 
it in the molt notorious inſtances. Gihſ. 801. 

Which conſideration feemeth fully to warrant biſhop 
Stillingfleet's obſervation, that this ſtatute doth not abro- 
gate the eccleſiaſtical laws as to ſimony, but only enacteth 
ſome particular penalties on ſome more remarkable ſimo- 
niacal acts, as to benefices and orders; but doth not go 


about to repeal any eccleſiaſtical laws about ſimony, or to 


determine the nature and bounds of it: And alſo the 
obſervation of archbiſhop Wake; that this act is not 
privative of the juriſdiction of the church, or its conſti- 
tutions, but accumulative ; that it leaveth to the church 
all the authority which it had before; only, whereas 
before theſe crimes were inquirable and puniſhable by the 
eccleſiaſtical judge alone, they may now, in ſome caſes 
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ſpecified in this ſtatute, be brought before the civil ma- 
giftrate alſo, Gig. 798. | 

And therefore ſtill the eccleſiaſtical court may proceed 
zgainſt a ſimoniſt pro ſalute animæ, and upon examina- 
tion and evidence deprive him for that cauſe: and this, 
altho? he was not privy to the contract; for there are no 
acceſſaries in ſimony. And when the ſpiritual court hath 
ſo ſentenced the ſimony, the temporal court ought to give 
credence thereto, and ought not to diſpute whether it be 
error or not, For the temporal court cannot take cog- 
nizance of their proceedings herein, whether they be 
lawful or not; which is the reaſon that in the temporal 
court it ſufficeth to plead a ſentence out of the ſpiritual 
court briefly, without ſhewing the manner thereof, and 
of their proceedings. And tho” it hath been ſaid, that 
in the ſpiritual court they ought not to intermeddle to 
diveſt the freehold, which is in the incumbent aſter in- 
duction; it is true indeed, they cannot alter the freehold, 
bat they by their proceeding meddle only with the man— 
ner of obtaining the preſentment, which by conſequence 
only diveſteth the freehold from the ſimoniſt by the diſ- 
ſolution of his eſtate, when his admiſſion and inſtitution 
are voided; and therefore may proceed: or rather the 
church being made void by act of parliament, he who 
pretends to be incumbent thereof hath no freehold there- 
in; ſo, depriving of him, cannot be faid to diveſt any 
ireehold from him. However, it is beſt, that not any of 
the articles to be examined upon in this caſe, be ſuch as 
may expreſsly draw the right and title of the beneſice in- 
to queſtion ; leſt occaſion be taken from thence to bring 
a prohibition, J/atf. c. 5. 

2. By the x W. c. 16. hereas it hath often happened, 
that perſons ſumoniack or ſimoniacally promoted to 'benefices or 
ecclefiaſtical livings, have enjoyed the benefit of ſuch livings 
many years, und ſometimes all their life time, by reaſon of the 
ſecret carriage of ſuch ſimoniacal dealing; and after the death 
if ſuch ſimoniacꝶ perſon, another perſon innocent of ſuch crime, 
and worthy of ſuch preferment, being preſented or promoted 
ty another patron innocent alſo of that ſimoniacal contract, have 
ben troubled and removed upon pretence of lapſe or otherwiſe 
„ the prejudice of the innocent patron in reverſion, and of his 
clerk, whereby the guilty goeth away with the profit of his 
crime, and the innocent ſucceeding patron and his clerk are 
puniſſed, contrary to all reaſon and good conſcience : for pre- 
vention thereof it is enacted, that after the death of the perſon 
ho fimaniacally promoted, the offence ar contract of ſimony rd 
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neither by way of title in pleading, or in evidence to a jury, 7 
otherwiſe, be alledged or pleaded to the prejudice of any other 
patron innocent of ſimony, or of his clerk by him Preſented «x 
promoted, upon pretence of lapſe to the crown or to the meir;. 
politun or otherwiſe ; unleſs the perſon ſimoniack or himoniacaly 
promoted, or his patron, was convicted of ſuch offence at th; 
common law or in ſome eccleſtaſiical court, in the life time if 
the perſon ſimoniack or ſimoniacally promoted or preſented, |, 
I, 2. 

And no leaſe really and bona fide made by any perſon fimni. 
ack or /umoniacally promoted to any deanry prebend or parſonay, 
or other eccleſiaſtical benefice or dignity, for good and valuasl: 
conſideration, to any tenant or perſon not being privy to or hay- 
ing notice of ſuch ſimony, ſhall be impeached or avoided for ir 
by reaſon of fuch ſimony, but ſhall be good and effeftual in lau, 
the ſaid ſimony notwithſtanding. ſ. 3. 


3. By the 12 An. ſt, 2. c. 12. Whereas ſome of the 
clergy have procured preferments for themſelves, by buying eccle- 
fraftical livings, and others have been thereby d:ſcauraged; it i 
enacted, that if any perſon ſhall for any ſum of money rewari 
gift profit or advantage direttly or indiretly, or for or by rea- 
fon of any promiſe agreement grant bond covenant or other aſſur- 
ance of or for any ſum of money reward gift profit or benift 
whatſoever, direftly cr indirettly, in his own name or in tht 
name of any other perſon, take procure ur accept the next avoi- 
ance of or preſentation to any benefice with cure of ſouls dignity 
prebend or living eccleſiaſtical, and ſhall be preſented or callatid 
thereupon ; every ſuch preſentation or collation, and every ad. 
miſſion inſlitution invugſliture and induction upon the fame, ſyal 
be utterly void fruſtrate and of no effect in law, and ſuch agrtt- 
ment hal! te deemed a fimoniacal contract; and it ſhall be lau- 
ful for the queen, her heirs and ſucceſſors, to preſent or coll: 
unto, or give or beſlow every ſuch benefice dignity prebend and 
living eccleſiaſtical, for that one time or turn only ; and the per- 
ſon ſo corrupt taking procuring or accepting any ſuch benefit 
dignity prebend or living, ſhall thereupon and from thencefarth 
be adjudged a diſabled perjon in law to have and enjoy the ſame, 


and ſhall alſo be ſubjecl to any puniſhment pain or penalty limited 


Preſcribed or inflicted by the laws eccleſiaſtical, in like manner 
as if ſuch corrupt agreement had been made, after fuch benefict 
dignity prebend or living eccleſiaſtical had became vacant 3 
any law or ſlatute ta the contrary in any wiſe notwithſland* 
ing. 5 
Which ſtatute having been underſtood as only prohibit- 


ing clergymen from purchaſing livings for themſelves 3 the 
intention 


Stimonp. 


intention thereof (if that was its ſole intention) may be 
eaſily fruſtrated, by employing others to purchaſe for 
them. 


The form of a general bond of reſignation hath 
been thus: 


NOW all men by theſe preſents, that we A. B. / 
in the county of clerk, and C. D. of —— the 
county of ——gentleman, are held and firmly bound to E. F. 
of — in the county of ——eſquire, in the ſum 0 of good 
and lawful money of Great Britain, to be paid to the ſaid E. F. 
er to his certain attorney, his executors adminiſtrators or aſſigns : 
for the true payment whereof, we bind ourſelves and cach of 
us, jointly and ſeverally, and each and every of our joint and 
ſcveral heirs executors and adminiſtrators, firmly by theſe pre- 
ſentt. Sealed with our ſeals, and dated this——-day of- 
in the year of the reign of our ſovereign lord George the 
third of Great Britain, France, and Ireland, king, defender 
of the faith, and ſ forth, and in the year of our Lord one 
tauſand ſeden hundred and ſiaty three. 
WHEREAS the abovenamed E. F. is ſeiſed of or intitled 
lv the auduν,jẽusn, nomination, right of patronage and preſenta- 
tion of” the vicarage [or, rectory] of the pariſh church of G. 
in the county /. and dioceſe of which is now be- 
come vacant ; and whereas the faid E. F. hath preſented, no- 
mmated, and appointed the abavebound A. B. to ſupply the faid 
vacancy, and to the vicar of the ſaid vicarage and pariſb church 
if G. in order for him the ſaid A. B. to be inflituted and in- 
dufted thereto by the proper ordinary; and whereas the ſaid 
A. B. hath agreed ta reſign and deliver up the ſaid vicarage 
and pariſh church of G. into the hand of the proper ordinary, 
upon the requeſt of the ſaid E. F. his heirs executors adminiſira- 
tors or aſſigns, or upon notice in writing given to him or left for 
him for that purpoſe at the vicarage houſe of the ſaid vicarage 
by the ſaid E. F. his heirs executors adminiſtrators or aſſigns, 
h that thereby the ſaid vicarage and pariſh church may become 
vacant, and the ſaid E. F. his heirs executors adminiſtrators or 
aſigns, patrons of the ſaid church, may preſent anew : Now 
the condition of the abovewritten obligation is ſuch, that if the 
abovehound A. B. do and ſhall upon the requeſt of the ſaid 
F. bis heirs executors adminiſtrators or aſſigns, or upon no- 
tice in writing given to him the ſaid A. B. or left for him for 
that purpoſe at the vicarage hauſe of the ſaid vicarage by Foy 
21 
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cures, 


No fine-cure 
where there is 
but one ingum- 
dents 


Original of ſine 


Simonv. 


faid E. F. his heirs executors adminiſtrators or aſſgnt, ß. 
Iutely reſign and deliver up the ſaid vicarage and puriſh cl 
G. aforeſaid, with its appurtenances, into the hands «f ij, 
proper ordinary or gu»rdian of the ſpiritualties for the time le. 
ing abſolutely to accept of ſuch reſignation of the ſaid vicarag, 
and pariſh church of G. whereb, the jaid vicarage and pariſ 
church of G. may become vacant, and the ſaid E. F. his hi; 
executors adminiſtrators or aſſigus, patrons of the ſaid chun), 
may preſent anew to the ſaid vicarage and pariſh church, ai. 
charged of all charges and incumbrances done or fie red by thy 
faid A. B. and aiſo, if the ſaid A. B do not or fhall not con- 
mit or ſuffer, or cauſe to be committed, any waſte or dilapidg- 
tious, upon the houſes, lands, tenements, er hereditaments le- 
longiug to the ſaid vicarage, during the time he ſhall de ſo witty 
of the ſaid vicarage and pariſh church ; Then this obiigatimnu 

be void, otherwiſe to be and remain in full farce and virtue, 

Signed, ſeaird, and delivered (the A.B, 

paper having been firſt duly flamp- C. D. 

ed) in the preſence of us, 
H. 1 


E. I. 


Sinc⸗cure. 
1. I H E original of ſine-cures was thus: The rector 


(with proper conſent) had a power to intitle a 
vicar in his church, to officiate under him; and this was 
often done: and by this means, two perſons were inſtitu- 
ted to the ſame church, and both to the cure of ſouls, 
and both did actually officiate. So that however the rec- 
tors of fine-cures, by having been long excuſed from reli- 
dence, are in common opinion diſcharged from the cure ef 
ſouls (which is the reaſon of the name) and however 
the cure is ſaid in the law books to be in them habituairter 
only; yet in ſtrictneſs, and with regard to their original 
inſtitution, the cure is in them a#tualiter, as much as it i 
in the vicar. G1. 719. Jehnſ. 85. 

That is to fay, where they come in by inftitution ; but 
if the rectory is a donative, the caſe is otherwiſe : for 
there, coming in by donation, they have not the cure of 
ſouls committed to them. And theſe are moſt properly 
ſine cures, according to the genuine ſignification ot the 
word. Tohnf. 8 5. | 

2. But no church, where there is but one incumbent 


is properly a fine-cure, If indeed the church be dow? 
of 


Sine⸗cure. 


or the pariſh become deſtitute of pariſhioners without 
which divine offices cannot be performed ; the incumbent 
is of neceſſity acquitted from all publick duty: but ftill 
he is under an obligation of doing this duty, whenever 
there ſhall be a competent number of inhabitants, and the 
church ſhall be rebuilt. And theſe benefices ate more 
properly depopulations than fine-cures. Fobn/. 84. 

. Biſhopricks, deanries, and archdeaconries, were of 
old generally ſaid to have the cure of fouls belonging to 
them ; ſome have ſaid the ſame of prebends, but with leſs 
reaſon, Biſhops have the cure of their whole dioceſes ; 
and archdeacons do, in many particulars, ſhare with them 
in their ſpiritual cures. The dean was ſaid to have the 
cure of his canons, and of the reſt belonging to the choir ; 
who were all in old time to make their confeſſions to him, 
and receive abſolutions from him; but it doth not appear, 
that the canons or prebendaries have or had the cure of 
ſouls, in this or any other reſpect. They are indeed for 
the moſt part inſtituted, but not to the cure of ſouls. 
Tobnſ. 86. | 

4. Poſſeſſion of ſine-cures (not being exempt as is 
zforeſaid) mult be obtained by the ſame methods by which 
the poſſeſſion of other rectories and vicarages is obtained, 
namely, by preſentation, inſtitution, and induction. And 
the reaſon is, becauſe the vicarage had not its beginning by 


| appropriation and endowment {which was a diſcharge to 


the parſon from the cure), but by intitulation, that is by 
being admitted to a title, or a ſhare in the profits and cure 
of the rectory, together with the rector, and in ſubordi- 


Biſhopricks, 
deanries, arch- 
deaconrics, pre- 
bends, 


Poſſeſſion of 
fine cures how 
Obtained. 


nation to him as vicar. For altho' by a conſtitution of 


archbiſhop Langton there might not be two rectors or par- 
ſons in one church; yet there might be, and ſometimes 
were eſtabliſhed in the ſame church both a rector and 
vicar, with cure of ſouls: and in ſuch caſe, the rectory 
came to be a ſine- cure, not becauſe it was really ſo in 
law, but becauſe the rectors got themſelves excuſed from 
relidence, and by degrees devolved the whole ſpiritual 
cure upon the vicars. Gig.. 818. 

Upon which ground, the poſleſſors of ſine-cures, are 
not bound to read the thirty-nine articles by the 13 Kl. 
12. And in this only, inſtitution to ſine-cures differs 
rom inſtitution to other benefices. Johnſ. 86. 

5. Sine-cures are not within the ſtatute of pluralities, 
ſuch livings being not by the ſaid ſtatute deemed incom- 
patible; but only thoſe to which the cure of ſouls is atu- 
aly, and not only habitually annexed. Deg. p. 1. e. 13. 

Vol. III. A a Singing 


Not within the 
ſtatute of plura- 
lities. 
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Sine⸗cure. 


Singing of pſalms. See Publick worthy, 
Slander. See Defamation. 
Sodomy. See Buggery. 

Son, ſucceeding his father in a benefice, Ste 


Benelice. 


Spoltation. 


5 OLIATTION is a writ obtained by one of the 
parties in ſuit, ſuggeſting that his adverſary („ai 

hath waſted the fruits, or received the ſame, to the pie— 

judice of him who ſueth out the writ. 1 Ought. 13. 

And a cauſe of ſpoliation {hail be tried in the ſpiritual 
court, and not in the temporal. And this ſuit lieth for 
one incumbent 2gainſt another, where they both claim by 
one patron, and where the right of the patronage doth 
not come in queſtion or debate, As if a parſon be created 
a biſhop, and hath a diſpenfation to keep his benefice, and 
afterwaids the patron preſents another incumbent, who is 
in{tituted and inducted ; now the biſhop may have agaiill 
that incumbent a ſpoliation in the ſpiritual court, because 
they claim boch by one patron, and the right of the pa- 
tronage doth not come in debate, and becauſe the other 
incumbent came to the poſſeſſion of the benefice by the 
courſe of the ſpiritual law, that is to ſay, by inſtitution 
and induction; ſo that he hath colour to have it, atic to 
be parſon by the ſ»iritual law: for otherwiſe, if he be nct 
inſtituted and inducted, ſpoliation lies not againft him, 
but rather a writ of treſpaſs, or an athſe of novel diſſeiſin. 
Term of the L. 

So it is alſo, where a parſon who hath a plurality doth 
accept another benefice, by reaſon whereof the patron 
preſents another clerk, who is inſtituteg and inducted : 
Now the one of them may have a ſpoliation againſt the 
other, and then ſhall come in debate whether he hath C 
ſufficient plurality or not. And fo it is in caſe of depri- 
vation. 7. L. | 

The ſame law is, where one telleth the patron that his 
clerk is dead; whereupon he preſents another; there the 
nrſt incumbent, who was ſuppoſed to be dead, may have 

3 | a ſpo- 


Spoliation. 


2 ſpoliation * the other. And ſo in divers other like 
Coles. +. Bo 

[f a patron do preſent a clerk unto an advowſon, who 
s inftituted and inducted, and afterwards another man 
doch preſent another clerk to the ſame advowſon, who is 
alſo inftituted and inducted ; there, one of them ſhall not 
have a ſpoliation againſt the other, if he diſturb him of 
the church, or do take away the fruits thereof ; becauſe 
the right of the patronage doth come in debate in the ſpi- 
ritual court which of the patrons hath a right to preſent, 
And therefore in that caſe, it one of them ſue a ſpoliation 
2zainft the other, he ſhall have prohibition unto the ſpi- 
rial court, and no conſultation ſhall be granted for the 
cauſe aforeſaid, F. N. B. 86. 

When ſpoliation is brought to try which of two perſons 
inſtituted is the rightful incumbent of a perſonage or vi- 
carage, or after ſentence given againſt one of the parties 
who hath appealed it is uſual for the eccleſiaſtical judge, 
at the petition of either of the parties, to decree that the 
fruits of the church be ſequeſtred, and to commit the 
power of collecting them to the churchwardens or ſome 
ethers of the ſame pariſh. firſt raking bond of ſuch per- 
ſons, whereby they ſhall be obliged to collect and keep 
the tithes for the uſe of him that ſhall be found to have 
de tight, and to render a juſt account when called there- 


| uito. And the judge is alſo wont to appoint ſome mini- 


ter to ſerve the cure, for the time that the controverſy 
ſhell depend; and to command thoſe to whom the ſe— 
queliration is committed, to allow ſuch falary as he ſhall 
aſign out of the profits of the church, to the parſon that 
be orders to attend the cure. And after the ſuit is deter- 
mined, the ſequeſtration is to be taken off, and the profits 
collected to be reſtored to him that prevails at law; to 
wit, in ſpecie, if they remain ſo, or if not, the value of 
them, I aiſ. c. 30. 


Stamps. 


65 AMP duties relating to the ſeveral matters treated 
i) of in this book, by the ſeveral ſtamp acts, ſeem to be 
28 follows: 
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Five t.,m2s 403, 


Four times 408. 


Treble 408. 


Double 408. 
Single 40s. 


Treble 58. 


Double 53. 


Six ſhilllogs, 


4 


Five ſhillings. 


ſheet or piece of paper, on which ſhall be ingroſſed any 


or of any advocate, proctor, notary, or other officer in any 


Stamps. 


1. For every ſkin or piece of vellum or parchment, or 


diſpenſation to hold two livings, or any diſpenſation or 
faculty from the archbiſhop of Canterbury, or maſter of 
the faculties, 101. 

2. Grant or letters patent under the great ſeal of any 
honour, dignity, promotion, franchiſe, liberty, or privi- 
lege, or exemplifications of the ſame (except charity 
briefs) ; admiſſion of a fellow of the college of phyſicians, 


eccleſiaſtical court, 8 l. 

3. Preſentation or donation under the great ſea], co]. 
lation, or any other preſentation or donation by any pa- 
tron to any ſpiritual promotion of 101 a year in the king's 
books; appeal from the court of arches, or the preroga- 
tive courts, 61, or treble 40 8. 

4. Letters patent for charity briefs ; 41, or double 408. 

5. Regiſter, entry, teſtimonial, or certificate of a degree 
in the univerſities (except the regiſter or entry of a bache- 
lor of arts), 408. 

6. Inſtitution, or licence, that ſhall paſs the ſea] of any 
biſhop, chancellor, or other ordinary, or any eccleſiaſtical 
court (except licences to ſchoolmaſters and tutors), 158. 

7 Licence to ſchoolmaſters and tutors, 108. 

robate of a will, or letters of adminiſtration, for an 
eſtate above 201 value (except of common ſeamen or ſol- 
diers ſlain or dead in the ſervice, of which a teſtimonial 
muſt be produced by the captain and oath of the truth 
thereof made before the judge, 10s. [If the eſtate is of 
the value of 1col, and under 300 l, an additional duty 
of 21. If of zoo! value, and under 6001, an additional 
duty of 4 1. it of 600 l, value, and under 10001, an ad- 
ditional duty of 5 J. If of 10001 or upwards, an additi- 
onal duty of 5 l.) 

8. Bond (except bonds given as a ſecurity for payment 
of money), leaſe, deed, contract, or other obligatory in- 
ſtrument, proteſt, procuration, or any other notarial act, 


Bond given as a ſecurity for payment of money, 55. 
[But if the amount of the ſum for which the bond is given 
thall exceed 100 l, it ſhall be charged with an additiona! 
duty of 5s; if of the amount of 5201 or upwards, an ad- 
ditional duty of 10 s.] 

9. Receipt for a legacy or ſhare of an inteſtate's perſonal 
eitate, of the value of 20 1 or under, 58s. IIf above 20, 


and under 1001, 10s, If100), 21. Aud ſor every * 
Ul 
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ſum of 100 l, a like additional duty of 20s. But this laſt 
not to extend to the wife, children, or grand- children of 
the deceaſed. ] 
Licence for, or certificate of marriage (except the cer- 
tificate of the marriage of a ſeaman's widow), 58. 
Commiſſion iſſuing out of any eccleſiaſtical court, not 
otherwiſe particularly charged, 5 s. 
10. Matriculation in the univerſities, 4 8. Four ſhillings, 
11. Citation or monition, in any ecclefgaſtical court Two ſhillings. 
25. 
12. Libel, allegation, depoſition, or inventory, or any One ſhilling and 
copies of them, 1 $8. 6d. | | ſix ponens 
13. Afﬀidavit (except for burying in woollen), anſwer, One filling 
ſentence, or final decree, in any eccleſiaſtical court; or 
any copy thereof to be filed in any court; 1s. 
14. Copy of a will ; regiſter of births, chriſtenings, Three pence, 
marriages, or burials ; 3d. 


_ 2 TY "I 


Stipendiarp pꝛieſts. 


T HE ſtipendiary prieſts were for trentals, anniver- 
ſaries, obits, and ſuch like; grounded on the doc- 
trine of purgatory and maſſes ſatisfactory. And for theſe, 
chantries were founded and endowed, to pray for the ſouls 
of the founder and his friends: Which chantries were 
diſſolved by the ſtatute of the 1 Ed. 6. c. 14. 


Striking in the Church or Church- yard. See 
Church. 


— — - * 4 _ _—_— * * 


Subdeacon. 


CUB DEACON is one of the five inferior orders in 
the Romiſh church ; whoſe office it is to wait upon 
the deacon in the adminiſtration of the ſacrament of the 


Lord's ſupper. Gif. 99. 
Suffragan. See Biſhops. 


Aa 3 Suicide. 
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Suicide. 


Y the rubrick before the burial office; perſons who 
have laid violent hands upon themſelves, [hz1! not 
have that office uſed at their interment, 

And the reaſon theteof given by the canon law, is, he. 
cauſe they die in the commiſſion of a mortal {in (Lind. 
164); and therefore this extendeth not to idiots. luna. 
ticks, or perſons otherwiſe of inſane mind, as children 
under the age of diſcretion, or the like; foalſontt 
thoſe who do it involuntarily, as where a man kills him. 
ſelf by accident: for in ſuch caſe it is not their crime, 
but their very great misfortune. 


Sunday, See L92D's day. 
Superinſtitution. See Bencfice. 
Suppoſititious births. See Baſtards. 


Supzematp. 
1. 1 chief juſtice Hale ſays: The ſupremacy cf 


the crown of England in matters eccleſiaſtical is 
a molt indubitable right of the crown, as appeareth by 
records of unqueſtionable truth and authority. 1 J. 
78. 

Lord chief juſtice Coke ſaith ; By the ancient laws of 
this realm, this kingdom of England is an abſolute empire 
and monarchv, conſiſting of one head, which is the king; 
and of a body conſiſting of fevers] members, which the 
law divideth into two parts, the clergy and laity, both of 
them next and immediately under God ſubj=& and obe- 
dient to the head. 5 Co. 8. 40. Caudrey's caſe. | 

By the parliament of England in the 16 K. 2. c. 54 
is aſſerted, that the crown of England hath been fo free at 
all times. that it hath been in no earthly ſubjection, but 
 Immed'ately ſuvject to God in all things touching the te- 
gality of the ſame ciown, and to nvac other. £4 

n 


Supꝛematy. 


And in the 24 H. 8. c. 12. it is thus recited; By ſun- 
dry and authentic hiſtories and chronicles it is manifeſtly 
declared and expreſſed, that this realm of England is an 
empire, and ſo hath been accepted in the world, govern- 
ed by one ſupreme head and king, having dignity and 
roval eſtate of the imperial crown of the ſame: unto 
whom a body politick, compact of all forts and degrees 
of pzople, divided in terms and by names of ſpiritualty 
and temporalty, been bounden and owen to bear next un- 
to God, a natural and humble obedience; he being alſo 
furniſhed by the goodneſs and ſufferance of Almighty God, 
with plenary whole and intire power, preeminence, au— 
thority, prerogative, and juriſdiction, to render and yield 
juitice and final determination to all manner of perſons 
rehants with:n this realm, in all caſes matters debates and 
contentions, without reitraint or provocation to any fo- 
reign princes or potentates of the world; in cauſes ſpi- 
ritual by judges of the ſpiritualty, and cauſes temporal by 
temporal judges. 

Again, 25 F. 8. c. 21. The realm of England, re- 
cognizing no ſuperior under God, but only the king, 
haih been and 1s free from ſubjection to any man's laws, 
dut only to ſuch as have been deviſed made and obta ned 
within this realm for the wealth of he ſame, or to ſuch 
other as by ſufferance of the king, the people of this 
realm have taken at their free liberty by their own con— 
ſent to be uſed amongſt them, and have bound themſelves 
by long uſe and cuſtom to the obſervance of the ſame, 
not as to the obſervance of the Jaws of any foreign 
prince potentate or prelate, but as to the cutomed and 
ancient laws of this realm, originally eſtiabliſh:d as laws 
of the ſame by the ſaid ſufferance contents and cuſtom, 
and none otherwiſe, | 

2. Can. 1. As our duty t5 the king's moſt excellent 
majeſty requireth, we firſt decree and ordain, that the 
archbiſhop from time to time, ail biſhops, deans, arch- 
ceacons, pariſons, vicars, and all other eccleſiaſtical per- 
ſons, ſhall faithfully keep and obſerve, and as much as 
in them lieth ſhall cauſe to be obſerved and kept of others, 
all and ſingular laws and ſtatutes made for reſtoring to 
the crown of this kingdom, the ancient juriſdiction over 
tne ſtate eccleſiaſtical, and aboliſhing of all foreign power 
tepuznant to the ſame. Furthermore, all eccleſiaſtical 
perlons having cure of ſouls, and all other preachers, 
and readers of divinity lectures, ſhall to the uttermoſt of 
tacir wit knowledge and learning, purely and ſincerely 

| A a 4 (without 
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By the thirty- 
ning articles. 


DSupzemaey. 


(without any colour of diſſimulation) teach manifeſt open 
and declare, four times every year at the leaſt, in their 
ſermons and other collation and lectures, that all uſurped 
and foreign power (foraſmuch as the ſame hath no eſta. 
bliſhment nor ground by the law of God) is for moſt juſt 
cauſes taken away and aboliſhed, and that therefore ng 
manner of obedience or ſubjection within his majeſty's 
realms and dominions is due unto any ſuch foreign power; 
but that the king's power, within his realms of England 
Scotland and Ireland and all other his dominions and 
countries, is the higheſt power under God, to whom all 
men, as well inhabitants as born within the ſame, do by 
God's laws owe moſt loyalty and obedience, afore and 
above all other powers and petentates in the earth, 

Can. 2. Whoever ſhall affirm, that the king's majeſty 
hath not the ſame authority in cauſes eccleſiaſtical, that 
the godly kings had amongſt the jews and chriſtian em- 
perors of the primitive church, or impeach any part of 
his regal ſupremacy in the ſaid cauſes reſtored to the 
crown, and by the laws of this realm therein eſtabliſhed 
let him be excommunicated ipſo facto, and not reſtored 
but only by the archbiſhop, after his repentance and 
publick revocation of thoſe his wicked errors. 

Can. 26. No perſon ſhall be received into the miniſtry, 
nor admitted to any eccleſiaſtical function, except he ſhall 
firſt ſubſcribe (amongſt others) to this article following 
that the king's majeſty under God is the only ſupreme go- 
vernor of this realm, and of all other his highneſs's do- 
minions and countries, as well in all ſpiritual or eccle- 
ſiaſtical things or cauſes, as temporal; and that no fo- 
reign prince, perſon, prelate, ſtate, or potentate hath or 
ought to have any juriſdiction, power, ſuperiority, pre- 
eminence, or authority eccleſiaſtical or ſpiritual, within 
his majeſty's ſaid realms dominions and countries. ; 

3. Art. 37. The queen's majeſty hath the chief power in 
this realm of England, and other her dominions; unto 
whom the chief government of all eſtates of this realm, 
whether they be eccleſiaſtical or civil, in all cauſes doth 
appertain; and is not, nor ought to be ſubject, to any 
foreign juriſdiction. But when we attribute to the queen's 
majeſty the chief government, we give not thereby to our 
princes the miniſtring either of God's word, or of the ſa- 
craments; but that only prerogative which we fee to have 
been given always to all godly princes in holy ſcripture 


© by God himſelf, that is, that they ſhould rule all eſtates 


and degrees committed to their charge by God, mn 
| they 
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they be eccleſiaſtical or temporal, and reſtrain with the 

civil {word the ſtubborn and evil doers. The biſhop of 

Rome hath no juriſdiction in this realm of England. | 

Albeit the king's majeſty juſtly and rightfully is and By aR of parlia- 

ought to be the ſupreme head of the church of England, eat 

and ſo is recogniſed by the clergy of this realm in their convo- 

eations, yet nevertheleſs, for corroboration and confirma- 

tion thereof, and for the increaſe of virtue in Chriſt's re- 

ligion, and to repreſs all errors, hereſies, and other 

enormities and abuſes; it is enatted, That the king our 

ſovereign lord, his heirs and ſucceflors kings of this 

realm, ſhall be taken accepted and reputed the only 

ſupreme head in earth of the church of England; and 

ſhall have and enjoy annexed to the imperial crown of 

this realm, as well the ſtyle and title thereof, as all ho- 

aours, dignities, preheminences, juriſdictions, privileges, 

authorities, immunities, profits and commodities to the 

faid dignity of ſupreme head of the ſame church belong- 

ing and appertaining ; and ſhall have power from time to 

time to viſat, repreſs, redreſs, reform, order, correct, re- 

ſtrain, and amend all ſuch errors, hereſies, abuſes, of- 

fences, contempts, and enormities whatſoever they be, 

which by any manner of ſpiritual authority or juriſdiction 

i may lawfully be reformed, repreſſed, ordered, redreſſed, 

corrected, reſtrained, or amended moſt to the pleaſure ot 
Almighty God, the increaſe of virtue in Chriſt's religion, 

; and for the conſervation of the peace unity and tranqui- 

; lity of this realm; any uſage, cuſtom, foreign laws, fo- 

A reign authority, preſcription, or any other thing to the 

: contrary notwithſtanding. 26 H. 8. c. 1. 
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Recogniſed by the clergy of this realm in their convocations] 4 
Which recognition, after deliberation and debate in both 4 
| houſes of convocation, was at length agreed upon in theſe 4 
; words eccleſiæ et cleri anglicani, cujus ſingularem pro- 99 
tellorem unicum, et ſupremum dominum, et quantum per Chriſti 9 
legem licet, etiam ſupremum caput ipſius majeflatem recogno- 5 
ſeimus, » Gibſ. 23. ae 8 : 
5. Whereas the king hath heretofore been and is 223 
5 juſtly and lawfully and notoriouſly known named publiſhed ; 
x and declared, to be king of England France and Ireland, ; 
; defender of the faith, and of the church of England and 


alſo of Ireland, in earth ſupreme head and hath juſtly and 
lawfully uſed the title and name thereof; it is enacted, 
that all his majeſty's ſubjects ſhall from henceforth accept 
and take the ſame his majeſty's ſtyle, as it is declared and 
ſt forth in manner and form following, viz. Henry the 

eighth, 
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eighth, by the grace of God, king of England France and |... 
land, defende- of the faith, and of the church of England and 
alſo of Ireland in earth the ſupreme head: and the ſaid ſthe 
{hail be for ever united and annexed to the Imperial crown 


of this realm. 35 H. 8. c. 3. 
Deſender of the Faith] This title, altho' ſometimes at. 


tributed to our kings before, yet was peculiarly and in 2 
more ſolemn manner given to king Hen. 8. by pope Leg 
10, for writing againſt Luther, 


And cſ the church of England and alſo of Ireland in rt 
the ſupreme head] I hele are the words which ſeem to be 
underſtood, in the abbreviated ſtyle of the king, as it 
is now uſually expreſled [ defender of the Faith, and fo 
orth. | 

£ 6. By the 1 Ed. 6. c. 12. If any perſon ſhall by cen 
preaching, expreſs words or ſayings, afhim or ſet forth, that 
the king is not or oupht not to be ſupreme head in earth 
of the church of England and Ireland, or any of them, 
immediately under God; or that the biſhop of Rome or 
any other perſon than the king of England for the time 
being is or ought to be by the laws of God ſupreme head 
of the ſame churches or of any of them; he, his aiders 
comforters abettors procurers and counſellors, ſha!l (on 
conviction by the oath of two witnefles or confeſſion) for 
the firſt offence forfeit his goods and be impriſoned during 
the king's pleaſure; for the ſecond offence ſha!] forteit 
his goods, and alſo the profits of his Jands and ſpiritual 
promotions during his lite, and allo be impriſoned during 
his life; and for the third oftence ſhall be guilty of high 
treaſon. /. 6. 22. 

And if any perſon ſhall by wrzting, printing, cvert deed 
or aft, aFirm or fet forth, that the king is not or ought 
not to be ſupreme head in earth of the church of Eng- 
land and Ireland, or of any of them, immediately under 
God ; or that the biſhop of Rome, or any other perion 
than the king of England for the time being, is or ought 
to be by the laws of God or otherwiſe, the ſupreme head 
in earth of the ſame churches or any of them; he, his 
aiders comfoiters abettors procurers and counſellors, ſhail 
(on conviction by the oath of two witneſſes or confeſſion) 
be guilty of high treaſon, 7722. 

But no perſon ſhall be proſecuted for the ſaid offences 
by open preaching or words only, but within thirty days after 
ſuch preaching or ſpeaking, if the accuſers be within 
the realm during the ſaid thirty days; if not, then ay” 
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fx months after ſuch preaching or words ſpoken; and 
not otherwiſe. The accuſation to be made to one 
of the king's council, or to a juſtice of aſſize, or a juſtice 
of the peace being of the quorum, or to two juſtices of 
the peace within the ſhire where the oftence was com- 
mitted. /. 19. 

But as to offences made treaſon by this act, the ſame 
is ſo far repealed, by the 1 Aar. /eff. 1. c. 1. which en- 
ateth, that no offence made high treaſon by act of par- 
lament, ſhall be adjudged high treaſon, but only ſuch as 
is exprefled in the ſtatute of the 25 Ed. 3. But as to the 
ret this ſtatute continueth in force. 

But by the 1 El. c. 1. it is further enacted as followeth ; 
viz, that no foreign prince, perſon, prelate, ſtate, or po- 
tentate ſpiritual or temporal, ſhall uſe enjoy or exerciſe 
any manner of power, juriſldiction, ſuperiority, authority, 
preheminence or privilege, ſpiritual or eccleſiaſtical, 
within this realm or any other her majeſty's dominions or 
countries ; but the ſame ſhal! be aboliſhed thereout for 
erer: any ſtatute, ordinance, cuſtom, conſtitutions, or 
any other matter or cauſe whatfoever to the contrary 
notwith{tanding. / 16. 

And ſuch juriſdictions, privileges, ſuperiorities and 
preheminences ſpiritual and eccleſiaſtical, as by any ſpi- 
ritual or eccleſt {tical power or authority have heretofore 
been, or may lawfully be exerciſed or uſed for the vilita- 
tion of the eccleſiaſtical ftate and perſons, and for re- 
formation order and correction of the ſame, and of all 
manner of errors herei:es ſchiſms abuſes offences con- 
tempts and enormities, ſhall for ever be united and an- 
nexed to the imperial crown of this realm. /. 17. 

And if any perſon thall by writing, printing, teaching, 
preaching, expreſs wo' ds. deed or act, adviledly malicioully 
and directly athrm, hold, fand with, fer forth, maintain, 
or defend the authority, areheminence, power or juriſ- 
ciction, ſpiritual or ceœcleſiaſtical, of any foreign prince, 
prelate, perſon, ſtate or potentate whaticever, heretofore 
claimed uſed or uſurped within this realm or any other 
ber majeſty's dominions or countries; or ſhail adviſedly 
malicivuſly and directly put in ure or execute any thing, 
for the extolling, advancement, ſetting forth, mainte— 
nance or defence of any ſuch pretended or uſurped juriſ- 
diction, power, preheminence and authority, or any part 
tiereot ; he, his ahet ots aiders procurers and counſellors, 


Mall tor the fit offence forfeit all his goods, and if he hath- 


not goods to the value ot 20 i, he hal allo be impri- 
ſoned 
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ſoned for a year, and the benefices of every ſpiritual perſyy 
offending ſhall alſo be void; for the ſecond offence ſhy! 
incur a præmunire; and for the third ſhall be guilty e 
high treaſon. /. 27 —30. 

But no perſon ſhall be moleſted for any offence con. 
mitted only by preaching, teaching, or words, unleſs he he 
indicted within one half year after the offence committed. 


I. | 

And no perſon ſhall be indited or arraigned but by 
the oath of two or more witneſſes : which witneſſes, ot 
fo many of them as ſhall be Tp and within the realm 
at the time of the arraignment, ſhall be brought face to 
face before the party arraigned if he require the ſame, 
4 - If any perſon ſhall by writing, cyphering, printing, 
preaching, or teaching, deed or act, adviſedly and wittingly, 
hold or ſtand with, to extol, ſet forth, maintain or de- 
fend the authority juriſdiction or power of the biſhop of 
Rome or of his ſee, heretofore claimed uſed or uſurped 
within this rea!m or in any of her majeſty's dominions; 
or by any ſpeech, open deed or act, adviſedly and wittingly 
attribute any ſuch manner of juriſdiction authority or pre- 
heminence to the ſaid fee of Rome or to any biſhop of the 
ſame ſee for the time being; he, his abettors procurers 
and counſellors, his aiders aſſiſtants and comforters, up- 
on purpoſe and to the intent to ſet forth, further, and 
extol the ſaid uſurped power, being indicted or preſented 
within one year, and convicted at any time after, ſhal 
incur a præmunire. 5 El. c. 1. /. 2. | 

And the juſtices of aflize, or two juſtices of the peace 
(one whereof to be of the quorum) in their ſeſſions, may 
inquire thereof, and ſhall certify the preſentment into the 
king's bench in forty days, if the term be then open; it 
not, at the firſt day of the full term next following the 
faid forty days: on pain of 1001, . 3. | 

And the juſtices of the king's bench, as well upon ſuch 
thereupon as in caſes of premunire. /. 4. 

But charitable giving of reaſonable alms to an offender, 
without fraud or covin, ſhall not be deemed abetting 
procuring, counſelling, aiding, aſſiſting, or comforting: 
18. | | 
4 8. The papal incroachments upon the king's ſovereign- 
ty in cauſes and over perſons eccleſiaſtical, yea even in 


matters civil under that looſe pretence of in ordine as 


ſpiritualia, had obtained a great ſtrength and long con- 
| 5 tinuance 
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tinuance in this realm, notwithſtanding the ſecurity the 
crown had by the oaths of fealty and allegiance ; ſo that 
there was a neceſſity to unrivet thoſe uſurpations, by 
ſubſtituting by authority of parliament a recognition by 
oath of the king's ſupremacy, as well in cauſes eccleſiaſti- 
cal as civil; and thereupon the oath of ſupremacy was 
framed. 1 H. H. 75. | 

Which oath, as finally eſtabliſhed by the 1 V. c. 8. is 
as follows: I A, B. do ſwear, that 1 do from my heart 
« abhor, deteſt, and abjure, as impious and heretical, 


« that damnable doctrine and poſition, that princes ex- 


« communicated or deprived by the pope or any authority 
« of the ſee of Rome, may be depoſed or murdered by 
& their ſubjects, or any other whatſoever. And I do 
&« declare, that no foreign prince, perſon, prelate, ſtate, 
« or potentate, hath or ought to have any juriſdiction, 
power, ſuperiority, pre-eminence, or authority, eccle- 
« ſiaſtical or ſpiritual, within this realm: So help me 
« God.” 

9. But laſtly, the uſurped juriſdiction - of the pope be- 
ing aboliſhed, and there being no longer any danger to 
the liberties of the church or ſtate from that quarter; and 
divers of the princes of this realm having entertained more 
exalted notions of the ſupremacy both eccleſiaſtical and 
civil, than were deemed conſiſtent with the legal eftabliſh- 
ment and conſtitution z it was thought fit at the revolu- 
tion to declare and expreſs, how far the regai power, in 
matters ſpiritual as well as temporal, doth extend : that 
ſo, as well the juſt prerogative of the crown on the one 
hand, as the rights and liberties of the ſubject on the 
other, might be aſcertained and ſecured. 'Lherefore by 
the ſtatute of the 1 V. c. 6. it is enacted as followeth : 

« Whereas by the law and ancient uſage of this realm, 
the kings and queens thereof have taken a folemn oath 
upon the evangeliſts at their reſpective coronations, to 
maintain the ſtatutes laws and cuſtoms of the ſaid realm, 
and all the people and inhabitants thereof in their ſpiritual 
and civil rights and properties; but foraſmuch as the oath 
it ſelf, on ſuch occaſion. adminiſtred, hath heretofore been 
framed in doubtful words and expreſſions, with relation 
to ancient laws at this time unknown; to the end there. 
fore that one uniform oath may be in all times to come 
taken by the kings and queens of this realm, and to them 
reſpectively adminiſtred, at the times of their and every 
of their coronation, it is enacted, that the following oath 
ſhall be adminiſtred to every king or queen, who ſhall 
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ſucceed to the imperial crown of this realm, at their te. 
ſpective coronations, by one of the archbiſhops or biſh,g; 
of this realm of England for the time being, to be there, 
unto appointed by ſuch king or queen reſpectively, and 
in the preſence of all perſons that ſhall be attending, 
aſſiſting, or otherwiſe preſent at ſuch their relpective COIL. 
nations: That is to fay, 

The archbiliop or biſhop ſhall ſay, Vill you folenn' 
promiſe and ſwear, to govern the people of the ki ngdom tf 
England, and the domintons thereto belonging, accorging to 
the ſlatutes in parijament agreed on, and the laws and enſtim 
of the ſame © The king or queen ſhall ſay, I folemnly pro- 

miſe ja io do. 

Archbiſhop or biſhop : Will you to your power care lau 
and juſtice in mercy to be executed in all your judę ments ? The 
king. or queen ſhall anſwer, / tui. 

Archbiſhop or biſhop: 7/7! you to the utmoſt of you 
power maintain the laws o G24, the true profeſſion of the gilje, 
and proteflaut refor med religion «tab iſhed by law Aud wil 


you preſe ve unto the biſhops and clergy of this realm, and to the 


churches committed to their cha- ge, all ſuch rights and privi- 


 teges, as by !aw ds or bail appertain unto them or any of them? 


The king or queen ſhall anſwer, Ail this J promiſe ta &: 
After this, laying his or her hand upon the holy golpe!s, 
he or ſhe ſhall ſay, The things which I have here before pri- 
mifed, I will perform and keep; So help me God And thall 
taen kiſs the book.“ | 

And by the 1 W. fe. 2. c. 2. Whereas the late king 
James the ſecond, by the afliſtance of divers evil coun- 
ſellors judges and miniſters employed by him, did endea— 
vour to ſubvert and extirpate the proteſtant religion, and 
the laws and liberties of this kingdom; 

1. By aſſuming and exe: cifing a power of diſpenſing 
with and ſuſpending of laws, and the execution of laws, 
without conſent of parliament. 

2. By committing and proſecuting divers worthy pre- 
Jates, for humbly petitioning to be excuted from con- 
curring to the ſaid aſſumed power. 

3 By iſſuing and cauſing to be executed a commiſſion 
under the great feal for erccting a court called The couit 
of commĩſſioners for eecleſiaſtical cauſes. 

4. By levying money for and to the uſe of the crows 
by pretence of prerogative, for other time, and in other 
manner, than the ſame was granted by parliament. 
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5. By raiſing and keeping a ſtanding army within this 
kingdom in time of peace, without conſent of parliament, 
and quartering (oldiets contrary to law. | 

6. By caufing leveral good ſubjects, being proteſtants, 
to be dilarmed at the fame time when papiits were both 
armed and employed, contrary to law. ; 

7. By violating the. freedom of election of members to 
ſerve in parliament, 

8. Ly proſecutions in the court of kings bench, for 
matters and cauſes cognizuble only in parliament ; and by 
divers other arbitrary and illegal ccurles, | 

9. And whereas of late years, partial corrupt and un— 
qualified perſons have been returned and ſerved on juries 
in trials, and particularly divers jurors in trials for high 
teaſon, which were not freeholders, 


10. And exceſſive bail hath been required of perſons 


committed in criminal cafes, to elude the benefit of the 
laws made for the liberty of the ſubjecis. 

11. And exce{kve fines have been impoſed ; and illegal 
and cruel puniſhments inflicted, 

12. And ſeveral grants and promiſes made of fines and 
forfeitures, before any conviction or judgment againſt the 
perſons upon whom the ſame were to be levied, 

All which are utterly and directly contrary to the known 
laws and ſtatutes, and freedom of this realm. 

And whereas the ſaid late king James the ſecond, ha- 
ving abdicated the government, and the throne being 
thereby vacant, his highneſs the prince of Orarge (whom 
it hath pleaſed Almighty God to make the glorious inſtru- 
ment of delivering this kingdom from popery and arbitrary 
power) did, by the advice of the lords ſpiritual and tem- 
poral and divers principal perſons of the commons, cauſe 
letters to be written to the lords ſpiritual and temporal, 
being proteſtants; and other letters to the ſeveral coun- 
ties, Cities, univerſities, boroughs, and cinque ports, for 
the chocfing of ſuch perſons to repreſent them, as were of 
right to be ſent to parliament, to meet and fit at Weſt- 
minſter upon the 22d day of January in this year 1688, 
in order to ſuch an eſtabliſhment, as that their religion 
laws and liberties m'ght not again be in danger of being 
lubverted : Upon which letters, elections having been 
accordingly made, and thereupon the ſaid lords ſpiritual 
and temporal and commons, purſuant to their reſpective 
letters and Elections, being now aſſembled in a full and 
free repreſentative of this nation, taking into their moſt 
=ious conſideration the beſt means for attaining the ends 

-aforelaid, 


307 


7 

l 

[/ 
1 
* 

: 

; 


4 . 
—— —ä 
Y 5 
* 


—_— 
— 3 
rr rere 


_—— 


4 Yeo — 


rere 2 
2 "ay 5 
AW — — 


7 - 0 pon” 


- + Fas my , - 
3 IE 


2*⅛ 2 


” 
"ww, OI. 


. * 3 


42 * nn 
= 8 E by 


. . 
+. bx 


— * CL, - * 


„„ ů 2 > - 


- * 
— . * E FF SV 
— * 


| 
| 
4 
[4 
— 
' 
! 

| 
ö 
| 
[ 
; 
ö 
| 
j 
M 


p 


DUP2emacy. 


aforeſaid, do in the firſt place (as their anceſtors in like in 
cale have uſually done) for the vindicating and aſſerting m 
their ancient rights and liberties, declare ; ſe 
1. That the pretended power of ſuſpending laws, ot 
the execution of laws, by regal authority, without conſent th 
of parliament, is illegal. ns of 
2. That the pretended power of diſpenſing with laws, W 
or the execution of laws, by regal authority, as it hath of 
been aſſumed and exerciſed of late, is illegal. | e 
3. That the commiſſion for ereCting the late court cf hi 
commiſſioners for eccleſiaſtical cauſes, and all other com- al 
miſſions and courts of like nature, are illegal and perni. at 
cious. e: 
4. That levying money for or to the uſe of the crown, * 
by pretence of prerogative, without grant of parliament, ar 
for longer time, or in other manner, than the ſame is or E 
ſhall be granted, is illegal. | d: 
5. That it is the right of the ſubjects to petition the vi 
king; and all commitments and proſecutions for ſuch pe- ſy 
titioning, are illegal. ct 
6. That the raiſing or keeping a ſtanding army within al 
the kingdom in time of peace, unleſs it be with conſent of Iy 
parliament, is againſt law. w 
7. That the ſubjects which are proteſtants, may have el 
arms for their defence, ſuitable to their conditions, and as tc 
allowed by law. | ir 
8. That election of members of parliament ought tobe , 
free, 
9. That the freedom of ſpeech, and debates or proceec- a 
ings in parliament, ought not to be impeached or queſtion- t 
ed in any court or place out of parliament. if 
10. That exceſſive bail ought not to be required, not 1 
exceſſive fines impoſed; nor cruel and unuſual puniſh- b 
ments inflicted. | c 
11. That jurors ought to be duly impannelled and te- P 
turned, and jurors which paſs upon men in trials for hig! t 
treaſon ought to be freeholders. 0 
12. That all grants and promiſes of fines and forfeitures e 
of particular perſons before conviction, are illegal ane 0 
void, A 0 
13. And that for redreſs of all grievances, and for the h 
amending, ſtrengthening, and preſerving of the laws, par- K 
liaments ought to be held frequently. 4 
And they do claim, demand, and iniift upon all and fin- 
c 


gular the premiſles, as their undoubted rights and liberties; 


and that no declarations, judgments, doings, or proceec- 
1Ngd» 


Supremacv. 


ines, to the prejudice of the people in any of the ſaid pre- 
miſes, ought in any wiſe to be drawn hereafter into con- 


* 


ſequence or example.“ 

The truth is, that after the abolition of the papal power, 
there was no branch of ſovereignty with which the princes 
of this realm, for above a century after the reformation, 
were more delighted, than that of being the ſupreme head 
of the church: imagining (as it ſeemeth) that all that 
rower which the pope claimed, and exerciſed (ſo far as 
he was able), was by -the ſtatutes abrogating the papal 
authority annexed to the imperial crown of this realm : not 
attending to the neceſſary difiinflion, that it was not that 
exorbitant lawleſs power which the pope uſurped, that 
was thereby become veſted in them ; but only, that the 
ancient legal authority and juriſdiction of the kings of 
England in matters eccleſiaſtical, which the pope had en- 
deavoured to wrelſt out of their hands, was reafſerted and 
vindicated, The pope arrogated to himſelf a juriſdiction, 
ſuperior not only to his own canon law, but to the muni- 
cipal laws of kingdoms. And thoſe princes of this realm 
above mentioned ſcem to have conſidered themſelves plain- 
ly as popes in their own dominions. Hence one reaſon, 
why a reformation of the eccleſiaſtical laws was never 
eſtected, ſeemeth to have b&en, becauſe it conduced more 
tothe advancement of the ſupremacy to retain the church 
in an unſettled ſtate, and conſequently more dependent 
on the ſovereign will of the prince. Hence became eſta- 
bliſhed the office of lord vicegerent in cauſes eceleſiaſtical; 
and after that, the high commiſſion court; and laſt of all, 
the diſpenſing power, or a power of diſpcniting with or 
ſuſpending the execution of laws at the prince's pleaſure, 
Therefore, to remove theſe grievances, theſe acts preſcri- 
bed the juſt boundaries of the prerogative, both eccleſiaſti- 
cal and civil, and eftabliſhed the rights both of prince and 
people upon the firmeſt and ſureſt foundation, namely, 
the known law of the land; and thereby rendred the name 
of an engliſh monarch reſpectable among the princes of the 
earth, A king ruling by the eſtabliſhed laws of his king- 
dom, that is, with an extenſive power of doing right, and 
an utter in;bility of doing wrong. is the perfectzon of the 


human nature, and the glory of the divine; and renders. 


Kings, in a moſt emphatical ſenſe, God's vicegerents. 


From which premiſſes may be deduced alſo the genuine 


cauſe, way the civil and canon laws have received ſo much 
Vor. III. B b check 
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Supremacp. 


check and diſcouragement from time to time within this 
kingdom. 1 ney are founded upon the principles of arbi— 
trary power. 

The civil law is ſaid to be the common municipal law 
of all the arbitrary ſtates in Europe (modified only accord. 
ing to the different circumſtances of each government); 
and thoſe princes of this realm who have moſt affected 
abſolute ſovereignty. have been proportionable en coutagers 
of the civil law. The canon le hath the ſame lineaments 
and featnres ; being framed to render the pope in the 
church, what the emperor was in the ſtate. And it muſt 
be owned, they are both perhaps more for the eaſe of the 
governors, but not fo convenient for the governed, 

Particularly, as to the enacting part: They owe their 
very exiſtence to the ſovereign will of the ſupreme gover- 
nor; and conſequently, what is law to day, may not de law 
to morrow; for the ſame power which enacteth may re- 
peal. — For ſuch is our will. is a harſh and grating 
ſound to an engliſh ear; being the ſullen voice of inſo— 
lence and wanton power. How much more humane is 
that declaration Be it enadted by the king's mail excii- 
lent majeſty, by and with the advice and aſſent of the lerds ſpi- 
ritual and temboral, and commons in this preſent parliament 
aſſembl:d, and by the authority of the ſame. 

Again, as to the executive part, cſpecially with reſpect 
to crimiual proſecutions A perſon acculed in the dark; 
witncilcs not confronted with the party face to face; the 
cruel oath cx officio, whereby a men is compelled to ac- 
cuſe himſelf; (not to mention the diabolical rack and 
tortute;) and the whole determined at laſt by the ſole 
deciſion of the judge, who muſt needs be oftentimes an 
entire ſtranger to the parties; are diſparagements of thoſe 
laws, which will always obſtruct their progreſs in a land 
of liberty, How much more mild and gentle is that Jaw, 
which is the- birthright of every engliſhman however 
otherwiſe deſtitute anc friendleſs, whereby he ſhall not be 
called upon to anſwer for any crime he is charged withal, 
but upon the oaths of at leaſt twelve men of conſiderable 
rank and fortune within the county in which the oftence 
is fuppoſed to have been committed, if they ſhall ſee pro- 
babie cauſe for further inquiry; and afterwards, ſhall not 
be condemned, but by the unanimous ſuffrage of other 
twelve men, his neighbours and equals in degree and ſta— 
tion of life, upon their oaths likewiſe ; and at the fame 
time he hath a right to object to any one who is ſummoned 
to try him for his offence, if he hath a reaſonable cauſe of 

exception. 


Supremacy. 


exception. The one is the law of tyrants; the other 
of freemen, and may it ever proſper in the britiſh ſoil ! 

10. Finally, by the act of union of the two kingdoms 
of England and Scotland, 5 An. c. 8. it is enacted, that 
aſter the demiſe of her majeſty queen Anne, the ſovereign 
next ſucceeding, and fo for ever afterwards every king or 
queen ſucceeding and coming to the royal government 
of the kingdom of Great Britain, at his or her coro- 
nation, ſhall in- the preſence of all perſons who ſhall 
be attending, aſſiſting, or otherwiſe then and there pre- 
ſent, take and ſubſcribe an oath, to maintain and pre— 
ſerve inviolably the ſettlement of the church of Eng— 
land, and the doctrine, worſhip, diſcipline, and govern— 
ment thereof, as by law eſtabliſhed within the kingdoms 
of England and Ireland, the dominion of Wales, and 
town of Berwick upon Tweed, and the territories there— 
unto belonging. 

And ſhall alſo ſwear and ſubſcribe, that they ſhall in- 
violably maintain and preſerve the ſettlement of the true 
proteſtant religion, with the government, worſhip, diſci- 
pline, right, and privileges of the church of Scotland, as 
then eſtabliſhed by the laws of that Kingdom, 


Surgeons. See Phpſicians. 
Surplice. See Church, and Publick wozſhip. 


Surrogate. 


Y Can. 128. No chancellor, commiſſary, archdeacon, 

official or any other perſon uſing eccleſiaſtical ju- 
riſdiction, ſhall ſubſtitute in their ablence any to keep 
court for them, except he be either a grave miniſter and 
graduate, or a licenſed publick preacher, and a bene- 
hced man near the place where the courts are kept, or a 
bachelor of law, or a maſter of arts at leaſt, who hath 
ſome {kill in the civil and eccleſiaſtical law, and is a fa- 
vourer of true religion, and a man of modeſt and honeſt 
Converſation; under pain of ſuſpenſion, for every time 
mat they offend therein, from the execution of their 
ohces for the ſpace of three months toties quories : 
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Surrogate. 


and he likewiſe that is deputed, being not qualified 25 
is before expreſſed, and yet ſhall preſume to be a ſubſti. 
tute to any judge, and ſhall keep any court as aforeſaid, 
ſhall undergo the ſame cenſure in manner and form ag i; 
before expreſſed. 

And by the ſtatute of the 26 G. 2. c. 33. No ſurrogate 


deputy by any eccleſiaſtical judge, who hath power th 


grant licences of marriage, ſhall grant any ſuch licence 
before he hath taken an oath before the faid judge, 
faithfully to execute his office according to law, to the 


. beſt of his knowledge ; and hath given ſecurity by his 


bond in the ſum of 1001 to the biſhop of the dioceſe, for 
the due and faithful execution of his office. 

His office and duty in granting ſuch licences, is treated 
of in the title Marriage. 


Sul; enfjon. 


N the laws of the church, we read of two forts of 
ſuſpenſion ; one relating ſolely to the clergy, the other 
extending alſo to the Jaity. Gil. 1047. 

That which relates ſolely to the clergy, is ſuſpenſion 
from office and benefice jointly, or from office or bere— 
hce ſingly; and may be called a temporary degradation, 
or deprivation of both. So we find it deſcribed by John 
of Athon: A perſon depoſed, is he who is deprive! cf 
his office and benehce, altho* not ſolemnly ; a perſon d- 
graded, is he who is deprived of both ſolemnly, the enfigns 
of his order being taken from him; a perſon ſuſpended, is 
he who is deprived of them both for a time, but not for 
ever. Gi. 1047. 

And the penalty upon a clergyman officiating aſter 
ſuſpenſion, if he ſhall perſiſt therein after a reproot from 
the biſhop, is (by the ancicnt canon law) that he ſhall be 
excommunicated all manner of ways, and every perſon 
who communicates with him ſhall be excommunicated 
alſo. Gig. 1047 | 

The other ſort of ſuſpenſion, which extendeth allo to 
the laity, is ſuſpenſion ab ingreſſu eceliſiæ, or from i® 
hearing of divine ſervice, and receiving the holy facta- 
ment; which may therefore be called a temporary excom- 
munication. Gib/. 1047. 


Which 
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Which two ſorts of ſuſpenſion, the one relating to 
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of the clergy alone, and the other to the laity alſo, do here- 
d, in agree, that both are inflited for crimes of an inferior 1 
is nature, ſuch as in the firſt caſe deſerve not depriva- 4 
tion, and ſuch as in the ſecond caſe deſerve not excommu- 7 
ite nication; that both, in practice at leaſt, are temporary; 4 
to oth alſo terminated, either at a certain time when inflict- if 
ce ed for ſuch time, or upon ſatisfaction given to the judge bi 
e, when inflicted until ſomething be performed which he | 
he hath injoined : and laſtly, both {if unduly performed) are i 
lis attended with further penalties; that of the clergy, with 3 
or irregularity, if they act in the mean time; and that of the q 
laity (as it ſeemeth) with excommunication, if they ei- [| 
ed ther preſume to join in communion during their ſuſpen- ; 
ſion, or do not in due time perform thoſe things which Þ 
the ſuſpenſton was intended to inforce the performance of. 1 
Git}. 1047. | i® 
By the ancient canon law, ſentence of ſuſpenſion ought - 1 
not to be given without a previous admonition; unleſs 
where the offence is ſuch, as in its own natuie requires 
an immediate ſuſpenſion : and if ſentence of ſuſpenſion, 
in ordinary caſes, be given without ſuch previous admo- 
of nition, there may be cauſe of appeal. Gib. 1046. 


ll, Swearing. | 


8 1. PAN. fog. If any offend their brethren by ſwear- By the canon 
5 ing; the church wardens or queſtmen and ſidemen, law. 
in their next preſentment to their orcinaries, ſhall preſent 
the ſame, that they may be puniſhed by the ſeverity of 
the laws, according to their deferts: and ſuch notorious 
offenders ſhall not be admitted to the holy communion, 
till they be reformed. ' 
2. By the 19 G. 2.c. 21. If any perſon ſhall profanely By ſtatute. 
curſe or ſwear, and be thereof convicted on the oath of 
0 one witneſs before one juſtice of the peace or mayor of 
a town corporate, or by confeſſion; every perſon ſo of- 
tending ſhall forfeit as followeth : that is to ſay, every 
day labourer, common ſoldier, common ſailor, and com- 
mon ſeaman, 1s; and every other perſon under the de- 
gree of a gentleman, 28; and every perfon of or above 
the degree of a gentleman, 5s. And if he ſhall af- 
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ter conviction offend a ſecond time, he Niall forſeit dou- 
ble; and for every other offence after a ſecond conviction 
treble; 1. 1. | 

And if ſuch profane curſing or ſwearing ſhall be in the 
preſence and hearing of a juſtice of the peace, or in the 
preſence or hearing of ſuch mayor as aforeſaid ; he ſhall 
convict the ottender without other proof. ſ. 2. 

And if it ſhall be in the preſence and hearing of a con- 
ſtable or other peace officer, he ſhall (if ſuch perſon be ug. 
known to him) ſeize, ſecure, and detain him, and forth. 
with carry him before the next juſtice of the peace for the 
county or diviſion, or before the mayor of ſuch town cor. 
porate, wherein the offence was committed; who ſhall 
on the oath of ſuch conſtable or other peace officer convict 
the offender ; but if ſuch perſon be known to the ſaid con- 
ſtable or other peace officer, he ſhall ſpeedily make infor. 
mation before ſuch juſtice or mayor, that the offender — 


be by him convicted. ſ. 3 


And ſuch juſtice or mayor ſhall immediately, upon in- 


formation given upon oath of ſuch conſtable or other 


peace othcer, or of any other perſon whatſoever, cauſe 
the offender to appear. before him; and upon ſuch in- 
formation being proved as aforeſaid, ſhall convict bim. 
And it he ſhall not immediately phy down the ſum ſo for- 


felted, or give ſecurity to the ſatisfaction of ſuch juſtice 


or mayor before whom the conviction is made, ſuch juſtice 
or mayor ſhall commit the offender to the houſe of cor- 
rection, there to remain and be kept to hard labour ror the 
ſpace of ten days. ſ. 4 
Provided, that if any common ſoldier belonging to any 
regiment in his majetty's ſervice, or any common failor 
or common ſeaman belonging to any ſhip or veſſel, ſhall 
be convicted of profane curling or ſwearing as aforeſaid, 
and fthall not immediately pay down the penalty or give 
ſecurity for the fame as aforeſaid, and alſo the coſts of the 
information, ſummons, and conviction, as by this act is 
directed; he (hall, inſtead of being committed to the houſe 
of correction, be ordered by ſuch juſtice or mayor to be 
publickly ſet in the ſtocks for the ſpace of one hour for 
every ſingle offence, and for any number of offences 
whereof he ſhall be convicted at one and the ſame time 
two hours. f. 

And it ſuch juſtice or mayor ſhall wilfully and wittin2!y 
omit the performance of his duty, in the execution of it: iS 
act; be ſha}l forfeit 51, half to the informer, and half 0 


the poor of the pariſh where he ſhall reſide; to be wy 
Verc 
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vered in any of his majeſty's courts of record at Weſtmin- 
ſter. ſ. 6. 

And if any conſtable or other peace officer ſhall wil- 
fully and wittingly omit the perio-mance of his duty, in 
the execution of this act; and be thereof convicted by the 
oath of one witneſs, before one jultice or mayor as afore- 
ſaid; he ſhall forfeit 4os, to be levied and recovered by 
diltreſs and fale, and to be diſpoſed of halt to the informer 
and half to the poor; and if he have not ſufficient goods 
whereon to levy the ſame, ſuch juſtice or mayor ſhall com- 
mit him to the houſe of correction, to be kept to hard 
labour for one month. ſ. 

And the conviction ſhall be drawn up in the words and 
form following: 

OL | Be it remembred, that on the —day of 

year of his majeſly's reigns 


to wit in the 
A. B. was convicted before me one of his majefly's juſtices of the 
peace for the county, riding, di viſion, or liberty aforeſaid ; | or 
before me mayor, Juſtice, bailiſſ, or other chief magiſtrate of 
the city, or town of within the county of as the 
caſe ſhal: be] of ſwearing one or more profane oath or oaths ; 
or, of curſing one or more profane curſe or curſes ; as the caſe 
ſhall be. Given under my hand and ſeai, the day and year 
aforeſaid. ſ. 8. 

Which ſaid form and conviction ſhall not be liable to 
de removed by certiorari, but ſhall be final to all intents, 
And the ſaid juſtice or mayor, betore whom the conviction 
all be, ſhall cauſe the ſame to be fairly wrote upon 
parchment, and returned to the next general or quarter 
ſcſhons of the peace for the county, to be filed by the 
cierk of the peace, and kept amongſt the records. ſ. 8. 

The penalties to be diſpoſed of for the benefit of the 
poor; and all charges of the information and conviction 
thall be paid by the offender if able, over and above the 
penalties; which charges ſhall be ſettled and aſcertained 
by ſuch juſtice or mayor (ſo as that the clerk of ſuch juſ- 
tice or mayor ſhall have for the information, ſummons, 
and conviction of every offender, the ſum of 1s and no 
more, ſ. 14.) And if ſuch party ſhall not be able, or 
ſhall not immediately pay the ſaid charges and expences, 
or give ſecurity for the ſame to the ſatisfaction of ſuch 
juitice or mayor; he ſhall commit him to the houſe of 
correction, there to remain and be kept to hard labour for 
the ſpace of fix days, over and above ſuch time for which 
he may be committed in default of payment of the penal- 
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ties; and in ſuch caſe, no charges of information and 
conviction ſhall be paid by any perſon whatſoever, ſ. 10. 

And if any action ſha!l be brought againſt any juſtice of 
the peace, conſtable, or any other perſon whatſoever, for 
any thing done in execution of this act; he may plead the 
general iſſue, and give the ſpecial matter in evidence: and 
if a verdict ſhall be given for him, or the plaintiff be non- 
ſuit, or diſcontinue, he ſhall have treble coſts. ſ. 11. 
Provided, that no perſon ſhall be proſecuted or troubled 
for any offence againſt the ſtatute, unleſs the ſame be 
proved or proſecuted within eight days next after the of. 
fence committed. ſ. 12. 

And this act ſhall be publickly read four times a year, 
in all pariſh churches and publick chapels, by the parſon 
vicar or curate, immediately after morning or evening 
prayer, on four ſeveral ſundays, to wit, the ſunday next 
after Mar. 25. Jun. 24. Sep. 29. and Dec. 25. or in 
caſe divine ſervice ſhall not be performed in any ſuch 
church or chapel] on ſuch ſunday, then upon the firſt ſun- 
day after: on pain of forfeiting 51, for every omiihon or 
neglect, to be levied by diſtreſs and ſale of the offender's 
goods, by warrant from ſuch juſtice or mayor. ſ. 13. 
And by the 22 G. 2. c. 33. Art. 2. All flag officers, 
and all perſons in or belonging to his majeſty's ſhips or 
veſſels of war, being guilty of profane oaths, curlings, 
execrations, or other ſcandalous actions, in derogation of 
God's honour, and corruption of good manners; fhall 
incur ſuch puniſhment, as a court martial ſhall think fit 
to impoſe, and as the nature and degree of their offence 


{hall deſerve. 


Synod. 


I. ENERAL or cecumenical councils or ſynods are 
aſſemblies of biſhops from all parts of the church, 
to determine ſome weighty controverſies of faith or diſci- 
pline. Theſe were firſt called by the emperors, afterwards 
by chriſtian princes; till in the latter ages the pope uſurped 
to himſelf the greateſt ſhare in the calling of them, and by 
his legates preſided in them when called. PTobr/. 139. 
By Art. 21. General councils may not be gathered to- 


gether, without the commandment and will of princes 
all 


Dynod. 


and when they be gathered together (foraſmuch as they 
be an aſſembly of men, whereof all be not governed with 
the Spirit and word of God) they may err, and ſometime 
kave erred, even in things pertaining unto God. Where- 
fore things ordained by them as necellary to ſalvation, 
have neither ſtrength nor authority, unleſs it may be de- 
clared that they be taken out of holy ſcripture, 

But fince the great diviſions of chriſtendom, eſpecially 
in the weſtern church, a free univerſal ſynod is ſcarcely 
now to be hoped for. John. 140. | 

2. A national ſynod conſiſteth of all the archbiſhops 
and biſhops within one nation, aſſembled together to de- 
termine any point of doctrine or diſcipline. The firſt of 
this fort which we read of here in England, was that of 
Herudford (now Hartford) in the year 673. The laſt 
was that held by cardinal Pole, in the year 1555. John,. 
139. 

ut altho* national ſynods be now laid aſide, yet upon 
any great emergency, the ſynods of the two provinces of 
Canterbury and York do act by mutual correſpondence 
and joint conſent, or by having commiſſioners from the 
province of York preſent in that of Canterbury. Id. 140. 

A provincial ſynod conſiſteth of the metropolitan and 
the biſkops ſubject to him; being what is now called the 
Convocation, and is treated of in this book under that title. 

4. A dioceſan ſynod is the aſſembly of the biſhop and 
his preſbyters, to inforce and put in execution canons 
made by general councils, or national and provincial ſy- 
nods, and to conſult and agree upon rules of diſcipline 
for themſelves, And theſe were frequently held, while 
the biſhop and clergy lived together in a community; and 
were not wholly laid aſide, till by the act of ſubmiſſion, 
25 H. 8. c. 19. it was made unlawful for any ſynod to 
meet, but by royal authority. Tohn/. 140. 


Spnodals. 


cr NODALS and fynodaticum, by the name, have a 
> Plain relation to the holding of ſynods; but there be- 
ing no reaſon why the clergy ſhould pay for their attend- 
ing tne biſhop in ſynod, purſuant to his own citation, nor 
ay ſootſteps to be found of ſuch a payment by reaſon of 

the 
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the holding of ſynods, the name is ſuppoſed to have grown 
from this duty being uſually paid by the clergy when they 
came to the ſynod. And this in all probability is the ſam: 
which was anciently called cathedraticum, as paid by the 
parochial clergy, in honour to the epiſcopal chair, and in 
token of ſubjection and obedience thereto. So it ſtands in 


the body of the canon law, No biſhop ſhall demand the 
any thing of the churches but the honour of the cathe. lane 
« draticum, that is, two ſhillings“ (at the moſt, ſaith the pler 
gloſs, for ſometimes leſs is given). And the duty which the 
we call ſynodals, is generally ſuch a ſmall payment: which or i 
payment was reſerved by the biſhop, upon ſettling the eve 
revenues of the reſpective churches on the incumbent: the 
whereas before, thoſe revenues were paid to the biſhop, giſt 
who had a right to part of them for his own uſe, and a I 
right to apply and diſtribute the reſt, to ſuch uſes, and in exe 
ſuch proportions, as the laws of the church directed, bene 
Gibſ. 976. | | | ; 
Synodals are due of common right to the biſhop only: cal 
So that if they be claimed or demanded by tne archdeacon, al 
or dean and chapter, or any other perſon or perſons, it yet 
mult be upon the foot of compoſition or preſcription. 14, wei 
And if they be denied where due, they are recoverable þ 
in the ſpiritual court: And in the time of archbiſhop chu 
Whitgift, they were declared, upon a full hearing, to be but 
ſpiritual profits; and, as ſuch, to belong to the keeper Evid 
of the ſpiritualties ſede vacante. G70. 977. "gn 
chu 

Alſo conſtitutions made in the provincial or dioceſan 1 

e 


ſynods, were ſometimes called fynodals; and were in many 
caſes required to be publiſhed in the pariſh churches: in 
» which tenſe the word frequently occurreth in the ancient 
directories. 


Templars. See Monaſteries. 
Temporaliies (of biſhopricks). See Biſhops. 
Tenths. See Firſt fruits. 


Terrier. 


ct. 


Terrier. 


Y Can. 87. The archbiſhops and all biſhops within 

their ſeveral dioceſes, ſhall procure (as much as in 
them lieth) that a true note and terrier of all the glebes, 
lands, meadows, gardens, orchards, houſes, ſtocks, im- 
plements, tenements, and portions of tithes lying out of 
their pariſhes, which belong to any parſonage, vicarage, 
or rural prebend, be taken by the view of honeſt men in 
every pariſh, by the appointment of the biſhop, whereof 
the miniſter to be one; and be laid up in the biſhop's re- 
giſtry, there to be for a perpetual memory thereof. 

It may be convenient alſo, to have a copy of the ſame 

exemplified, to be kept in the church cheſt. God. Ab- 
end. 12. 
Theſe terriers are of greater authority in the eccleſiaſti- 
cal courts, than they are in the temporal; for the eccle- 
{aiical courts are not allowed to be courts of record: and 
yet even in the temporal courts theſe terriers are of ſome 
weight, when duly atteſted by the regiſter. Johnſ. 242. 

Eſpecially if they be ſigned, not only by the parſon and 
churchwardens, but allo by the ſubſtantial inhabitants ; 
but if they be ſigned by the parſon only, they can be no 


| evidence for him; ſo neither (as it ſeemeth) if they be 


igned only by the parſon and churchwardens, if the 
churchwardens are of his nomination, But in all caſes 
they are certainly ſtrong evidence againſt the parſon. 
Theory of Evidence. 45. 


* 


Form of a terrier. 


A true note and terricr of all the glebes, lands, meadows, 

gardens, orchards, - houſes, flocks, implements, tenements, 
portions of tithes, and other rights, belonging to the vicarage 
id pariſh church of Orton, otherwiſe Overton, in the county 
? Weſtmorland, and dioceſe of Carliſle, now in the uſe and 
1"e/fron of Richard Burn, clerk, vicar of the ſaid church; 
laten, made, and renewed according to the old evidences and 
newledge of the ancient inhabitants, this tenth day of Novem- 
ber, in the year of our Lord one thouſand ſeven hundred and 


\-rty nine, by the appointment of the right reverend father in 


od Richard lord biſhop of Carliſle, at his primary viſtation 
% at Appleby in the ſaid county and dioceſe aforeſaid, the 
| eighth 
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eighth day of June in the ſame year, and exhibited Ifire 11, 
reverend and worſhipful John Waugh, d:&or of laws, hs. 
cellor of the aforeſaid dioceſe, on the twentieth day of Novem- 
ber in the year aforeſaid. 

Imprimis, One flated dwelling houſe, in length fifty one ſu, 
in breadth nineteen feet, within the walls. One thatched bary, 
able, cow houſe, ard. peat houſe, contiguous to each other in. 
der the ſame roof, in length eighty one feet, in breadth tweny 
one feet, without the walls, One other little flable, in length 
thirteen feet, in breadth tweive feet and an half; adjtining . 
the peat houſe ut the ſouth weſt ſide and end. Item, The churc, 
yard, containing three roads and nineteen perches; adjoining i. 
the grounds of Robert Teaſdale on the ſouth, of Richard 
Algerſon on the weſt and north, and to a cloſe belonging to th 
faid vicarage, called prior garth, on the eat: The wolls art 
gairs thereof rouna about made by the pariſh, Item, One iu. 
cloſure called prior garth, containing three roods and ſever 
perches; adjoining to the church lane on the fouth, to the church 
yard on the weſt, to the ground of Richard Alderſon on tl 
north, and to the highway on the eaſt : Through which ther, 
lies a footpath from the vicarage houſe to the church, but fy 
no oiher purpſe: The wall and hedge on the ſauih, north, and 
eaſt made by the wicar ; and on the weſt, where it adjoins to 
the church yard, by the pariſh, Item, One garden, containing 
one rood and eleven perches; adjoining to the vicarage garth, and 
10 the ends of the barn and of the dwelling houſe, on the fauth; 
to the highway on the weſt, and north; and to the ſaid garth u 
the eajt : The fence round about made by the vicar. Item, On 
parrackh, containing twenty four perches and an half; adjoining 
to Orton green on the forth, to the highway on the weſt, to tit 
end of the dwelitng houſe on the north, and to the vicarage gat 
on the eaſt : The ſence ound about made by the vicar. Item, 
One garth, containing one acre, fifteen perches and an haff; 
adjoining to the grounds of John Powley, Daniel Teaſdale, 
and Orton green en the ſouth ; to the ſaid parrock, barn, aud 
garden on the weſt ; to the peat hauſe end, garden, and highway 
on the north; and to a clije belonging to the ſaid vicarage, call 
corn cloſe, on the eaſt: The fence round about made by the ui. 
car, except that John Powley makes the ſence where it adjuin. 
to his ground, and Daniel "Teaſdale from thence to the betten 
of the old lime kiln : Through which garth lies a foot path fi 
the ſaid John Powley and Daniel Teaſdale to and from th 


faid grounds, and likewiſe a driving way for their He; which 


they frequented ici the common field was unincliſcd, but 1 
now become almsjt uſcleſs. Item, One incleſure, called corn 


cloſe, containing one acre, one road, and twenty one pereves 
| 2  adjatning 


Tertier. 


ljoining to the ſaid John Powley's lane, and to a place of 
ground before his barn called a flee-room, and to his garth, 
m the ſouth ; to the vicar's ſaid garth, on the weſt; to the 
highway on the north ; and to the highway and John Pow- 
Jey's lane on the eaſt: The fence all about made by the vicar, 
except where it adjoins to John Powley's garth and barn. 
All which ſaid corn, cloſe, garth, garden, and parrock, have 
buen incloſed ground for time immemorial, and the vicar 
in reſpet? thereof hath not repaired any part of the bigh- 
ways adjoining thereunto. Oppoſite io the ſame, on the 
north fade, is an incloſure made by Daniel Teaſdale, about 
nine years ago, by which the highway was made into a 
lane. Item, One incloſure called fore dale, containing three 
acres and fifteen perches ; adjoining to the grounds of Robert 
Teaſdale and John Nelſon on the ſouth, of John Nelſon 
on the weſt, of Jahn Powley and Robert Teaſdale on the 
north, and of Robert Leaſdale on the eaſt: All the fence 
made by the vicar, except where it adjoins to the ſaid Ie hn 
Nelſon's inn-creft, and except half the length of the ſaid John 
Nelſon's eut-creft, from the middle to the eaſt end, the ſaid 
John Nelſon's fence being flone wail: From the eaſt end 
of which incloſure lies a way through Robert I caſdale's 
ground, which the preſent incumbent purchaſed of the ſaid 
Robert "Teaſdale, to an incloſure belonging to the ſaid vi- 
tar (but not to the vicarage), called long reods; which is to 
continue for ever, and may be of uſe if at any time hereaſter 
the ſaid two incleſures ¶ foredale and long roads ſhall be occupied 
by the ſame perſon, or otherwiſe. Item, One «her incleſure, 
called the greater mil-brow, containing one acre. three roods and 
ſeven perches; adjoining to the ground of John Powley on the 
ſouth, ta a tillage way enjoyed and repaired by the ſaid vicar 
on the weſt, to the ground of Thomas Ireland on the north, 
and of John Powley on the caſt: All the fence made by the 


vicar, except about ſixteen yards of flone wall at the north eaſt 


end, belonging to John Powley. Item, One other incloſure, 
called little mil. brow, containing twenty eight perches ; adjoin- 
ing to the ground of John Powley on the ſouth, of Itabel 
Atkinſon,” on the wejl, of Iſabel Atkinion and Thomas 
Ireland on the north, and the ſaid tillage way on the eaſt : 
The fence all made by the vicar: Through the fouth weſt 
corner of which inclaſure is the ancient watercourſe. The jaid 
three la incloſures were made out of the common ficld by the 
preſent incumbent, Item, ene other inclaſure, called glebe cleje, 
ling at Firbiggins, containing eight acres and three rods ; 
adjoining to the ground of Elizabeth Turner en the ſouth, 
Elizabeth Turner and William Thwaytes on the we/?, 
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William Thwaytes on the no!th, and to the common an 
the eaſt : The wall at the eaſt erd is made by the vicar, at the 
weſt end by Elizabeth Turner a William T hwaytes : 
The right of repairing the fence on the north ſide, and on the 
fouth fide is in diſpute, and not yet determined. At the end 
of Elizabeth Turner's houſe, an oak gate is to be maintained 
by the owners of coat garth ; for which they enjoy a liberty if 
ingreſs and egreſs for themſelves and families, and liberty if 
driving cattle in the winter. from martinmas to lady day, do- 
ing as little damage as may be; and of paſſing with peats or 
other firing in ſummer. Belonging to the ſaid glebe cloſe, and 
occupied therewith, there is likewiſe a parcel ef ground, lead. 
ing from the ſaid gate at Elizabeth Turner's houſe end, 
north-eaſtward, to the ſaid glebe cloje, having the wall on the 
left hand, and mered out from Elizabeth Turner's ground 
on the right, in breadth three yards or upwards, being the 
way to and through the ſaid glebe claſe. Item, Another par. 
cel of ground, in the common field, called north lands, con- 
taining two roods and five perches; adjoining to the ground of 
Robert Tea dale on the ſouth, of John Nelſon, on the weft 
and north, and of Robert "Teaſdale on the eaſt. Item, Au- 
ether parcel of ground in the common field, called pot-lands head, 
containing one rood; atjoining to the ground of Robert Teaſ- 
dale on the ſouth, of Elizabeth Waller on the weſt down by 
the runner, of John Nelſon on the north, and of Robert 
Teaſdale on the eaſt. All which ſaid lands, containing in the 
whole nineteen acres and upwards, are ſituate within the lord- 
Hip and manor of Orton, free from the payment of any fines, 
rents, or ſervices to any chief lord; the royalties of which ſaid 
lands are allo in the vicar Item, a parcel of peat maſs in Ot- 
ton low mor, containing by eflimation ten acres, known by the 
name of the vicar's mo/s 

Item, te the ſaid vicarage is alſo belonging the tithe if 
wool throughout the pariſh; and the manner of tithing is this: 
The owner lays his ubole year's provuce in five parcel; or heaps ; 
the vicar, or perſon employed by him, chujeth one of the five 
heaps, which he pleaſeth, ard divides the ſame into two parts; 
of which two parts the owner chuſeth one, and leaves tht 
other to the vicar for his tenth part. Item, the tithe of lamds 
in their proper kind throughout the pariſh; and the cuſtom cate 
cernuing them is this: I, a perſon's number is one, he pays 4 
penny; if two, he pays twa pence; if three, he pays thret 
pence ; frur, he pays four pence ; if five he pays half a 
lamb ; if fix a whole lumb, the wicar paying back fur pentt 
if ſeven, three ſence; if eight. two pence z if nine, ane penn); 
if ten, the vicar hath a lamb compleat : And in lite manner 
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hr every number above ten. And if a man's number is under 
ffty, the tithe is taken thus; the owner takes up two, then the 
vicar takes one; next the owner takes nine, then again the vi- 


tar one; and ſo on tiil the vicar hath taken the number due to 
tim : if they are fifty, or. upwards, they are put into a place 
trether, and run out ſingly through a hole or gap; the two firſt 
that come out are the owner's ; the third the wicar's; then 
the nuner has the next nine; then the vicar one; and ſo on, 
fill the vicar hath his number. And if ſheep are ſold in the 
foring, the tithe of lambs is paid by the perſon with whom 


they were lambed, whether ſeller or buyer. Item, the tithe of 


geeſe, taken up about michaelmas, in the ſame manner as 
the lambs ;, except that whereas a penny is paid on the account 
if each odd lamb, an halfpenny only is paid for each 
add gooſe, Item, the tithe of pigs in like manner. Item, 
the tithe of eggs about ea/ter ; two eggs for each old hen and 
duck, and one egg for each chicken and duck of the firſt year. 
Item, by every perſ-n who ſows hemp, is paid yearly one 
lenny. Item, for each plough is paid yearly one penny. 
tem, by every per ſon Reeping bees is paid yearly one penny. 
Item, an oblation of four pence at every churching of wo- 
men, Item, for every wedding by publication of banns, one 
filing; by licence, ten ſhillings. Item, for every funeral 
(without a fer mon) fix pence. Item, mortuaries, according 
ts aft of parliament. Item, for every perſon of age to com- 
municate, three halſpence yearly, due at eaſter. Item, a pen- 
fun of twenty ſbillings yearly out of the rettory of Sedbergh 
in the county of Vork. 
lie vicarage, are worth at the improved value, communibus 
eun's, al out ninety pounds a year. 

There is alſo due to the pariſh clerk; for every ſamily 
reping a ſeparate fire, three pence yearly. For every wed- 
ung by publication, or by licence, one ſhilling. For every 
juneral ſax pence, For every proclamation in the church yard, 
Ito pence. 

To the ſexton for making a grave, ſix pence. 

Belonging to the ſaid pariſh are, firfl, the parih 
lurch, an ancient building, containing in length (with the 
Wancel ) ninety fix feet, in breadth forty-erght feet: The chancel 
in breadth one part thirty feet, the other part twenty-one feet. 
Ite fleeple fifteen foot ſquare within the walis, in height fixty 
ft. Within, and belonging to which, are, one communion 
lle with a covering for the ſame of green cloth. Alſo one 
men cloth for the ſame, with t:va napkins. Two pewter flag- 
nm. Two filver chalices, weighing about ten ounces each, 
Un: paten, One boſon for the offertory. One table of degrees, 
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One chef? with three locks, in the very; of little uſe becai 
of the damp. One pulpit and reading deſk, made in the yi 
14742. One fpripit cuſhion, cavered with green cloth, On 
large bible of the laſt tranſlation. Two large common prayer 
books. , The book of hamilies.” Comber on the common prayer, 
and Tillotſon's r volume of fermons, given by Mr, Tho. 
mas Haſtwell, merchant in London, 1703. The ling 
arms with the ten commandments. One church dock, Fu 
bells with their frames: The fir/t, or leaſi bell, being twy fen 
feven inches and an half in diameter; with this inſcriptun 
[ Jeſus be our ſpeed, 1637. ] The ſecond, two feet and eleun 
inches in diameter, with an ancient inſcription [omnium ani. 
marum j,, perhaps by a miſtake of the bell ſounder for [om- 
nium ſanctorum, ] to who: the church is dedicated: Ti 
third, three feet and two inches in diameter; with this in. 
ſcription [ſoli Deo gloria, 1637.) The fourth, or largo, 
three feet fix inches aud an half in diameter; with this in. 
ſcription [Mr. Tho. Nelſon, vicar. John Bowneſs. John 

Winter. 1711.] Two biers. One herſe cleth. Two ſur- 
plices. Three parchment regiſter boaks ; one, beginning in 1596, 
and ending in 1646, imperfett; the ſecond, beginning in 
1654, and ending 1743, compleat ; the third, beginning 1743. 
and continued to the preſent time. The ſeats in the church and 
chancel (except the, vicar*s pew) have been repaired for tine in- 
memorial at the publick expence of the pariſh. There are a 
ſeveral new common ſeats erected this year by the churchwarders, 
at the tow end of the church, adjoining to the belfry.— 
There is alſo belonging to the ſaid pariſb, the rectory theref, 
together with the tithes of corn, hay, calves, milk, and other 
aues, which did formerly belong to the priory of Conicſhead in 
Lancaſhire, and after the diſſolution of mona/leries were pur- 
chaſed by the inhabitants, + Alſo the 2dvowſon if 
the vicarage which did belong to the ſaid priory, and Was 
likewiſe purchaſed with the rectory. Alſo one box. witd 
three locks, in the keeping of John Unthank / Orton; in 
which are the purchaſe decds of the refory and advaiyon , 4 
copy of the endowment of the vicarage in 1263; the purch« 
decds of the manors of Orton and Raiſbeck by the inhavit- 
ants; beunder rolis; and other publick writings. ——<L” 
There is alſo belonging 16 the ſaid pariſh, one incliſure in tie 
lord/hip of Raiſbeck, calied Barrough cloſe, containing ) eſti 
mation fifteen. acres, of the yearly rent of ſix pounds ; adſeit. 
ing to the river Lune on the ſouth,. to the ground of Thomas 
Fothergiil on the weſl, to the common on the north, and to 
the grounds Leonard Scaife on the weſl : The fence en the 
South made by the puriſo; on the weſt by the pariſa and Tho- 


mas 


Terrier. 
mas Fothergill, each a part; on the north, by the pariſh ; 
and on the eaſt by the pariſh and Leonard Scaife, each a part. 
Ae the ſum of twenty pounds in the hands of Tho- 
mas Winter of Wood-end, given by John Dalſton, eſquire, 
of Acornbank. Alſo the ſum of three pounds ancient poor 


fuck, in the hands of the adminiſtratars of the late George 


Overend of Raiſbeck. Alſo the ſum of ten pounds, now 
in the hands of the vicar, given by Danie] Wilſon, eſquire, 


of Dalham Tower. Aſo the ſum of five pounds, in the. 


hands of Mr. Edward Branthwaite of Carlingill, given by 
him towards a fund for the poor flock. Alſo the ſum of five 
pounds in the hands of Thomas Hodgſon of Tebay-gill 
Edge, given by Mr. Robert Harriſon of Low Scailes, 4 
ceaſed, for the ſame purpoſe. The interefl of which money, and the 
rent of which incloſure, are applied by the churchwardens and 
overſeers of the poor, by the direction of the Twelve, to the 
relief of the poor, and defraying other pariſh charges. Thich 


faid twelve men are choſen yearly in eafter week at a' wejtry 


meeting by a majority of votes, to be ſideſmen and a ſelec! veſtry 
for the year enſuing. | 
There are alſo three ſchools in the ſaid pariſh. One at 
Orton, lately built by the inhabitants, and endowed by Agnes 
Holme of Orton, widow. with a parcel of land hing in 
Orton field, containing by eſtimation ohe acre, of the pre- 


ſent yearly rent of ten ſhil ings; adjoining to the grounds of 


Chriſtopher Parker on the ſouth, weſt, and eaſt, and to a 
land belonging to the vicarage of Burgh on the north En- 
dved alſo by Robert Wilſon of Long Sleddale, yeoman, 
with the ſum of five pounds, now in the hands of Tho- 
mas Green of angdale. Another ſchool at "T ebay, 
funded by Robert Adamſon of Blacket Bottom in Gray- 
rigz, gentleman, in the year 1672, and endowed by him 
with the e/tates called Ormondie Biggin and Blacket Bot- 
tom in Grayrigg, now of the yearly rent of ſixteen pounds, 
A Another jchool at Greenholme, founded by George 
Gibſon of Greenholme, gentleman, in the year 1733, and 
endowed by him with four hundred pounds original bank flock ; 
if the yearly produce of about twenty two pounds. 


In teflimony of the truth of the before mentioned parti- 
eulars, and of every of them; we, the miniſter, churchwar= 
dens, and principal inhabitants, have ſet our hands the tenth 
day of November, in the year of our Lord one thouſand ſeven 
bundred and forty nine. ; 


Vor. III, | Ce oſeph 
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Terrier. 


Joſeph Powley 
John Bowneſs 
Edmund Dent 
Stephen Matthews 
George Wilſon 
Will: Rowlandſon } 


\ Churchwarde is. 


John Unthank ? 

John Nelſon ! 

John Bowneſs 

Robert Bowneſs 

John Wilſon Eleven of the twelve, 
Jonathan Whitehead one of them being 
Edward Branthwaite! dead. 

Thomas Brown 


John Wilſon 
William Atkinſon | 
John Farrer J 


Note, In 2 Dugd. Menaſt. 424. There is a copy of 4 
charter of king Edward the fecond, confirming (among! 
others) a grant which had been made to God and faint 
Mary and the houſe of Conyngeſheved and the confreres 
there, by Gamellus de Penigton, of the churches of Pe- 
nigton and Molcaſtre with their chapels and other ap- 
purtenances, and of the church of Wytebec, and of the 
church of Skeroverton [ſo denominated from the I{}anuic 
ſkier, a ſcar, or rock, (which word is ſtill in ule in the 
county of Lancaſter;) the town of Orton being lituate 
under the mountain which {til} beareth the name c 
Orton-Scar. ] 

Note, Conynges-heved is the ſame as the king's Head; 
from the Saxon cyning, or conyng, which ſigniſieth king; 
and heafed, head.] 


Tithes. 


Blations, offerings, preſtations, penſions and other 
church dues not properly tithes, are treated of un- 
der their reſpective titles. | 


J. Origin of tithes in England. II. Of 
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Tithes. 
II. Of che ſeveral kinds of tithes, with their na- 
ture and properties, 


III. Of what things tithes ſhall be paid; and 
therein of exemptions and diſcharges from 
tithes, 


IV. Of modus's, or exemprions from payment of 
tithes in kind; and therein of cuſtom and 
preſcription, 

V. Of the ſeveral particulars tithable, 


VI. Of the ſetting out, and the manner of tak- 
ing and carrying away of tithes. 


VII. Tithes how to be recovered, 
VIII. Tithes in London. 


I. Origin of Tithes in England. 


What was paid to the church for ſeveral of the firſt 
ages after Chriſt, was all brought to them by way of 
offerings ; and theſe were made either at the altar, or at 
the collections, or elſe occalionally, Prideaux on tithes. 
139. | 
—— about the year 794, Offa king of Mercia 
(the moſt potent of all the Saxon kings of his time in 
this iſland) made a law, whereby he gave unto the church 
the tithes of all his kingdom; which; the hiſtorians 
tell us, was done to expiate for the death of Ethelbert 
king of the Eaſt Angles, whom in the year ptecediag he 
had cauſed baſely to be murdered. 14. 165. 

But that tithes wete before paid in England by way of 
ofterings, according to the ancient uſage and decrees of 
the church, appears from the canons of Egbert archbi- 
ſhop of York about the year 750; and from an epiſtle of 
Boniface archbiſhop of Mentz, which he wrote to Cuth- 
bert archbiſhop of Canterbury about the ſame time; and 
from the ſeventeenth canon of the genera} council held 
tor the whole kingdom at Chalchuth, in the year 787. 
But this law of Offa was that, which firſt gave the 
church a civil right in them in this land by way of pro- 
perty and inheritance, and enabled the clergy. to gather 
and recover them as their legal due, by the coercion of 
the civil power, Id. 167. 
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Diviſionof tithes 
Into predial, 
mixt and perſon- 
al, 


Divifionof tithes 
into great and 


ſmall tithes, 


Tithes. 


Yet this eſtabliſhment of Offa reached no further thzn 
to the kingdom of Mercia, over which Offa reigned; 
until Ethelwulph, about ſixty years atter, enlarged it for 
the whole realm of England. Id. 167. 


II, Of the ſeveral kinds of tithes with, their 
nature and properties, 


1. Tithes, with regard to the ſeveral kinds or natures, 
are divided into prædial, mixt, and perſonal : 
Prædial tithes are ſuch as ariſe merely and immediately 


from the ground; as grain of all ſorts, hay, wood, fruits, 


herbs : for a piece of land or ground being called in latin 
predium (whether it be arable, meadow, or paſture), the 
fruit or produce thereof is called prædial, and conſequent— 
ly the "tithe payable for ſuch annual produce is called a 
predial tithe. Matſ. c. 49. 

Ait tithes are thoſe which ariſe not immediately 
from the ground, but from things immediately nou- 
riſhed by the ground, as by means of goods depaſtured 
thereupon, or otherwiſe nouriſhed with the fruits thera- 
of ; as colts, calves, lambs, chickens, milk, cheeſe, eggs, 
IL atſ. c. 49. 

Perſonal tithes are ſuch profits as do ariſe by the honeſt 
labour and induſtry of man, employing himſelf in ſome 


perſonal work, artifice, or negotiation; being the tenth 


part of the clear gain, after charges deducted, 4% 


c. 49. 

4 Tithes, with regard to value, are divided into great 
and ſmall : - 

Great tithes; as corn, hay, and wood. Degge, Fart 2. 
c. 1. 

Small tithes ; as the prædial tithes of other kinds, to- 
gether with thoſe which are called mixt, and perſonal. 
Gi. 66 3. | 

But it is ſaid that this diviſion may be altered, (1) 
By cuſtom ; which will meke wood a ſmall tithe, under 
the general words minute decimz, in the endowment of 
the vicar. (2) By quantity; which will turn a ſmall 
tithe into great, if the pariſh is generally ſown with it. 


(3) By change of place; which makes the ſame things, 


as hops in gardens ſmall tithes, in fields great tithes. 


But this ſeems to be contradicted in the caſe of harten 
and Liſle, E. 5 V. where the tithe of flax, tho' fown in 


great fields, was adjudged to the vicar as a ſmall 125 
olt 


Tithes. 
Holt chief juſtice (who was of another opinion) being 
abſent. 4 od. 184. Gibf. 663. 

And Dr Watſon is of opinion, that the quantity of land 
within any pariſh ſowed with any thing, cannot make the 
tithe of another nature; and that what is called ſmall 
tithes ſeemeth to be in reſpect of the thing it ſelf, and 
not from the ſmall quantity of land ſowed therewith, 
whereby the tithes thereof are but ſmail, and of little 
value ; for if that were to be the rule to determine what 
ſhall be ſaid to be ſmall tithes, then corn and hay in 
ſome places might be accounted ſmall tithes. Mat. 
. 39» | 
ol acording to this latter opinion the law is now 
ſettled; namely, that the tithes are to be denominated 
great or ſmall tithes, according to the nature and quality 
thereof, and not according to the quantity. As in the 
caſe of Smith and JYyat, July 21, 1742. A bill was brought 
by the rector of a pariſh in Eſſex, for the tithe of potatoes 
ſown in great quantities in the common fields, and there- 
fore claims it as a great tithe. The defendant the vicar 
infiſts, that notwithſtanding it is ſown in fields, it ſtill 
continues a ſmall tithe, and the quantity makes no differ- 
ence, By the lord chancellor Hardwicke : The queſtion 
is, whether potatoes planted in fields are great or ſmall 
tithes. Potatatoes in their nature are ſmall tithes ; then the 
| queſtion will be, whether they receive any alteration of 
their right, by cultivating in greater or ſmaller quantities. 
When the diſtinction of great and ſmall tithes was at firſt 
ſettled, probably it was upon this foundation, that the 
former yielded tithes in greater quantities; and the ſpecies 
of tithes, which were called ſmall, produced but in ſmall 
quantities, tho” it might be arbitrary at firſt, yet it hath 
grown into a rule, and fixed ſo for the ſake of certainty. 
If this ſort of routs ſhould be called ſmall tithes when 
planted in gardens, and great when planted in fields, it 
would introduce the utmoſt confuſion, and muſt varv in 
very year in every pariſh, If the quantity will turn ſmall 
tithes into great, why will it not turn great tithes into 
ſmall, when the quantity of great tithes is but ſmall ? 
Upon the whole, his lordſhip was of opinion, that the 
tithe of potatoes, in whatever quantity, is a ſmall tithe ; 
and Cecreed accordingly. 2 th. 363. 


3. It is ſaid by lord Coke and many others, that be- Ti:hesrefrained 
fore the council of Lateran in the year 1180, a man to the proper 
might have given his tithes to what church or monaſtery PI": 


he pleaſed, ; 
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within anotier 
p2rilh, 


Tithes in extra- 
parochial places. 


Tithes. 


But this Dr Prideaux doth utterly deny, for two tes. 
ſons; 1. Becauſe of the abſurdity of the thing; for al! 
the laws which had been made for tithes would have ſig- 
nified nothing, if no'one had been certainly inveſted in ; 

rizht to them ; for in ſuch caſe, no one could claim they, 
and in caſe of non-payment no one could make proceſs in 
law for them ; and conſequently no one having a ſpecial 
right to demand them, it muſt have followed in practice, 
that What was thus paid to every ſpiritual pare, would 
in fact and reality be paid to none at all. 2. Becauſe 
before the ſaid council there were in this land. many : ap- 
propriations, whereby the tithes of whole pariſhes were 
aſſigned to convents or other ſpiritual corporations; all 
which would have ſignified nothing, if the pariſhioners 
had been at liberty to pay their tithes to what ſpiritual 
perion they ſhould think fit. Pr id 302. 

But be that as it will, it 48 certain that now tithes of 
common right do betong (© that church, within the pre- 
cincts of whoſe parith 5 arite. 

4 Yet notwiti; Handing, One perſon may preſcribe ta 
have tithes within the parith of another; and this is what 
is called a fortron of t/ thes. Gibſ. 663. 

One reaton of which might be, the lord of a manor's 
having his eſtate extending into what is now apportioned 
into diſtinct pariſhes ; for there were tithes before the pre- 
ſent diſtribution of pariihes took place. 

But whatever original theſe portions might have, they 
are in law fo diſtinct from the rectory, that if one who 
hath them do purchaſe the rectory, the portion is not ex- 
tinct, but remaineth grantable. But as to the cognizance 
thereof, the caſe being between parſon and parſon, and 
concerning a ſpiritual matter; that belongs, like the cog- 
nizance of other tithes, to tne ecclefiattical court. Gil). 663. 

Jithes extraparochial, or within the compals of no 
certain pariſh, belong to the crown. By the canon law, 
they were to be diſpoſed of at the diſcretion of the biftop ; 4 
but by the Jaw of England, all extraparochial tithes, as in 
ſeveral foreſts, do belong to the King, and may be grant- 
ed to whom he will. And accordingly they have been 
actually adjudged to him, not only by ſeveral reſolutions 
of law ; but alio in parliament, in the caſe of the por 
and biſhop of Carlille, in the 18th of Edward the fir 
concerning tithes in Inclewood toreſt, to wit, that the 
king, in his foreſt aforeſaid may build towns, affart Jands 
(7, make them fit tor tillage), and confer thoſe churches, 


with the dithes thereof, a. his pleature, upon ane 
| c 


lin 


Tithes. 


he pleaſeth; becauſe that the fame foreſt is not within the 
limits of any pariſh, 1 Roll's Abr. 657. 2 [nft. 647. 


III. Of what things tithes ſhall be paid; and 


therein of exemptions and diſcharges from 
tithes. 


1. Of common right tithes are to be paid for ſuch 
things only as do yield a yearly increaſe by the act of God. 
IWatſ. c. 46. 1 RolPs Abr. 641. | 

Yet this rule admits of ſome exceptions ; as for inſtance, 
tithe is due of ſaffron, tho* gathered but once in three 
years: and concerning ſylva cædua, there is an entry in 
the regiſter, that conſultations ſhall be granted thereof, not- 
withſtanding that it is not renewed every year. Gi. 669. 


2. Generally, of things increaſing yearly, tithes ſhall Once in the year 


be paid only once in the year. Guly. 669. | 

But this rule alſo is not univerſally true. And it is 
evidently againſt the rule of the canon law; which re- 
quireth, that if ſeeds be ſown upon the ſame ground, and 
renew oftner than once in the year, the tithes thereof ſhall 
be paid ſo often as they renew. And this ſeemeth till 
to be the law; as in the caſe of clover, for inſtance, which 
reneweth oftner than once in the year, tithes thereof ſhall 
be paid as often as it doth renew. 

3. Of common right, no tithes are to be paid of quarries 
of ſtone or ſlate, for that they are parcel ofthe freehold, and 
the parſon hath tithes of the graſs or corn which grow upon 
the ſurface of the land in which the quarry is; ſo alſo, 
not for coal, turf, flags, tin, lead, brick, tile, earthen 
pots, lime, marle, chalk, and ſuch like; becauſe they 
are not the increaſe, but of the ſubſtance of the earth. 
And the like hath been reſolved of houſes (confidered 
ſeparately from the ſoil) as having no annual increaſe, 
But by particular cuſtom, tithes of any of- theſe may be 
payable, 2 In. 651. 

4. By the common law of England, there is no tithe 
due for things that are feræ naturæ; and therefore it hath 
been reſolved, that no tithe ſhall be paid for fiſſi taken out 
of the ſea, or out of a river, unleſs by cuſtom, as in 
Wales, Ireland, Yarmouth, and other places: neither, 
for the ſame reaſon, is any tithe due of deer, conies, or 
the like, But if the tithe thereof be due by cuſtom, it 
mult be paid. Degge, p. os 8. 2 Inſt. 651. 
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Barren land, 


Tlihes. 

5. By the ſtatute of the 2 & 3 Ed. 6. c. 13. Al ſub 
barren, heath, or waſte ground, other than ſuch as be diſchargd 
from the payment of tithes by att of parliament, which be/re 
this iime have lain barren, and paid no tithes by reaſon of the 
fame barrenneſs, and now be or kerecafter. ali be tmproyd 
and converted inio arable ground or meadow, tall ajicr the end 
and term of ſeven years next after ſuch improvement fully ende4 


and deter mined, pay tithe for the corn and hay growing uben the 


fame. ſ. 5. 

Frovide, that if any ſuch barren, waſle, or heath ground 
hath before this time been charged with the payment of any tithe, 
and the fame be hereafter improved, or converted into arable 
ground or meadow ; the ewner theresf ſhall, during the ſeven 
years next after the ſaid improvement, pay ſuch kind of tithe az 
was paid for the jame before the ſaid improvement. ſ. 6. 


Barren] Altho' it doth yield ſome fruit, and do pay 
tithes for wool and lamb or the like, yet if it be barren 
land as to agriculture or tillage, which this clauſe meant 
to advance, it is within this act. 2 1. 655. 

But yet if the ground be not apt tor tillage, yet if it be 
not of its own nature barren, it is not within ts act. 
As if a wood be ſtubbed and grubbed, and made fit for the 
plough, and employed thereunto : yet it ſhall pay tithes 
preſently : for wood ground is fertile, and not barren, 
2 Iuſt. 656. Punb. 159. 

In the caſe of Vockwel! and Terry, July 14. 17 8. it 
was he'd by lord Hardwicke, that ſuch land only is with- 
in this clauſe, as above the neceſſary expence of inclofing 
and clearing, requires allo expence in manuring, before 
it can be made proper for agriculture; and he decreed 
tithe to be paid, on its being proved, that the land bore 
better corn than the arable land in the pariſh, without 
any extraordinary expence of manure. I Yezey 115. 

In a prohibition between Sharington and Fleetwood, 
H. 38 £liz. for tithes in Orwell in the county of Lanca- 
iter, it was reſolved, that it marſh meadow, or other 
land, for not cleanſing of the trenches or ſewers, or by 
ſudden accident, or inundation of waters be ſurrounded ; 
or by ill huſbandry or unprofitable negligence any land 
become overrun with buihes, furſe, whins, and briers; 
yet are not they or any of them ſaid to be barren land 
within this ſtatute, becauſe of their own nature they are 
fruitful; and the parſon ſhall not by this act be barred of 
his tithes, by the ill huſbandry or negligence of the owner 
or poſleſſor. 2 1. 656. 


* 
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Shall after the end and term of ſeven years next after ſuch 
improvement fully ended and determined pay tithe) Note, here 
are no expreſs words of diſcharge of the tithes during the 
ſeven years; but by reaſonable conſtruction it doth impli- 
edly amount to a diſcharge during the ſeven years : and 
the ſeven years are to be accounted next after the im- 
provernent. 2 In,. 656. 

The trial whether lands are barren or not within' the 
fatute, muſt be in the temporal, aud not in the ſpiritual 
court. And therefore in a ſuit for tithes in the ſpiritual 
court, if the defendant plead that it is barren land, and 
that plea be refuſed, or iſſue taken upon it, there a prohi- 
bition ſhall be granted. But a prohibition ſhall not be 
granted upon a ſuggeſtion only that it is barren land, be- 
fore it be pleaded in the ſpiritual court. Degge, g. 2. c. 19. 
1 Keb. 253» 
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6. As lands which are in no pariſh, pay tithes to the Foreſt land. 


king; fo lands lying within the precincts of a foreſt (tho? 
alſo in a pariſh) if they be in the hands of the king, do 
pay no tithes, And this priviiege extends to the king's 
leſſee, but not to his ſeoſfee. But if the foreſt be diſaffo- 
reſted, and be within any pariſh; then they ought to pay 
tines in the hands of the king's leſſee. Boh. 163, 177. 
Ci. 680. 

It hath been queſtioned, where a park hath paid a mo- 
dus, and is diſparked, whether the modus ſhall continue, 
or be diſcharged and tithes pid in kind; and all che books 
arc clear, that if the modus was a certain confideration in 
money for all the tithes of ſuch a park, ſuch modus ſhall 
bold, notwithſtanding it be diſparked; but if the modus 
was, for the deer and herbage of ſuch a park, the modus 
is gone, upon diſparking. Gibf. 684. Watſ. c. 47. 

In like manner, if the modus hath been to pay a buck 


and 4 doe for all the tithes of ſuch a park, and the park is. 


eiſharked, the modus ſhall continue, and the owner may 
give a buck and a doe out of another park; but if it was, 
to pay the ſhoulder of every deer, or expreſsly a buck or 
2 doe out of the ſame park, the modus is gone. Gf, 
684. Is aty. 0. 47. a \ . 
But where the modus was, part in mbney, and part in 
veniſon out of the park (namely, two ſhillings and the 
ſhoulder of every deer) ; the court was divided, two being 
6 opinion that the two ſhillings continued, and that the 
piritual court ſhould aſſign an equijable recompence for 
the ſhoulders, according to the nymber that had been 
uually paid; and the other two, tat the money and ve- 
2 niſon 
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Glebe land. 


Abbey land. 
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Tithes. 
niſon making one intire modus, the one being gone, tie 
whole was diſſolved. Git. 684. Mauſ. c. ay. 

7. Glebe lands in the hands of the parſon ſhall not pay 
tithe to the vicar, tho* endowed generally of the tithes of 
all lands within the pariſh ; nor being in the hands of the 
vicar, ſhall they pay tithe to the parſon: and this is ac. 
cording to the known maxim of the canon law, that the 
church ſhall not pay tithes to the church. But if the 
vicar be ſpecially endowed of the ſmall tithes of the glebe 
lands of the parfonage ; then he ſhalt have them, though 
they are in the hands of! the appropriator. Gib. 661, 
Des. pA. c. 2. 8 = 

If a parſon Ieate his glebe lands, and do not alſo grant 
the tithes thereof; the tenant {hall pay the tithes thereof 
to the parſon. Deg. p. 2. c. 2. 1 RolPs Abr. 655. 

Aluiia parivn lets his rectory, reſerving the glebe lands; 
he ſhall pay the tithes thereof to his leflee. Gb}. 661, 

If a parſon fow his glebe, and dieth before ſeverance, 
and afterwards his ſuccetlor is inducted, and his executor 
or vendee ſevereth the corn; the ſuccettor ſhall nave the 


tithe thereof: for altho' the exccutor repreſent tne perſon 


of the teſtator, yer he cannot repreſent him as parſon, in- 
aſmuch as another is inducted. 1 RolPs Abr. 655. 

Otherwiſe, if the parſon dieth after ſeverance from the 
ground, and before the corn is carried off; in this caſe, 
the ſucceflor ſhall have no tithe; becauſe, tho? it was 
not ſet out, yet a right to it was veſted in the deceaſed 
parſon by the ſeverance from the ground. The fame is 
true in caſe of deprivation, or reſignation, after glebe 
fown : the ſucceſior ſhall have the tithe, if the corn was 
not ſevered at the time of his coming in; otherwile it 
ſevered. Gi. 662. 

8. All abbots and priors, and other chief monks ori- 
ginally paid tithes as well as other men, until pope Pat- 
chal the ſecond exempted generally all the religious from 
paying tithes of Jands in their own hands. And this 
continued as a general diſcharge, till the time of king 
Henry the ſecond, when pope Hadrian the fourth relirain- 
ed this exemption to the three religious orders only of 
Ciſtercians, Templars, and Hoſpitalers; unto which 
pope Innocent the third added a fourth, to wit, the 
Premonſtratenſes. And this made up the four orders, 
which are commonly called the privileged orders; for 
that they claimed a privilege to be diſcharged of tithes 
by the pope's eſtabliſhment, 

Then 
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Then came the general council of Lateran in the year 


1215, and further reſtrained the ſaid exemption from tithes 
of lands in their own occupation, to thoſe lands which 
they were in poſſeſſion of before that council. 

But the Ciſtercians, as it appeareth, in proceſs of time 
did procure bulls to exempt alſo their lands which were 
\-tten to farm: For the reſtraining of which practice, the 
ſtatute of the 2 H. 4. c. 4. was made; by which it was 
enacted, that as well they of the ſaid order, as all other 
religious and ſeculars, which ſhould put the ſaid bulls in 
execution, or from thenceforth ſhould purchaſe other 
ſuch bulls, or by colour thereof ſhould take advantage 
in any manner, ſhould incur a præmunire. 

So that this ſtatute reſtrained them from purchaſing any 
ſach exemptions for the future; and as to the reſt, left 
their privileges as they were before the ſaid ſtatute, that is 
to ſay, under a limitation to ſuch lands only as they had 
before the Lateran council aforeſaid ; and it is certain they 
obtained many lands after that council, which therefore 
were in no wiſe exempted : And alfo the faid ſtatute left 
them, as it found them, ſubject to the payment of divers 
compoſitions for tithes of their demeſne lands made with 
particular rectors; who, conteſting their privileges even 
under that head, brought them to compound, Which 
two reſtraints were alſo followed by a third, at the time 
of the diſſolution; when, as many of them as did not fall 
under the ſtatute of the 31 H. 8. c. 13. loſt their exemp- 
tions, there being no ſaving clauſe in the acts of their 
diſſolution or ſurrender to preſerve or to revive them. 


But as to thoſe which were diflolved by the 31 H.8. 


c 13. it is enacted as followeth; viz. V here divers abbots, 
priors, and other eccleſiaſtical governors of the manaſteries, 
abbathies, priories, nunneries, colleges, hoſpitals, houſes of 
friers, and ather religious and eccleſiaſtical houſes and places 
diſſolved by this act, haue had divers parſonages appropriated, 
tithes, penſions, and portions, and alſo were acquitted and diſ- 
charged of the payment of tithes for their monaſteries or other 
religious and eccleſiaſtical houſes and places as aforeſaid, manors, 
meſſuages, lands, tenements and hereditaments; it is enacted, 
that as well the king our ſovereign lord, his beirs and ſucceſſors, 
a; all other perſons, their heirs and aſſigns, who ſhall have any 
of the ſaid monaſteries, abbathies, priories, nunneries, colleges, 
hiſpitals, houſes of friers, or other eccleſiaſtical houſes or places, 
tes, circuits, precintts of the ſame or any of them, or any 
manors, meſſuagcs, parſonages appropriate, tithes, penſions, 
Portions, or other hereditaments, which belonged to any ſuch 
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religious houſe, ſhall hold and enjey as well the ſaid parſonages 
appropriate, tithes, penſions, and portions of the ſaid monaſti- 
Ties, abbathies, priories, nunneries, colleges, hoſpitals, houjes 
of friers, and other religious and eccleſiaſtical houſes ant 
places, ſites, circuits, precincts, manors, meaſes, lands, tene- 
ments, and other hereditaments, according to their eftate; 
and titles, diſcharged and acquitted of payment of tithes, a 


freely and in as large and ample manner, as the ſaid late 


abbots priors and other eccleſiaſtical governors held and en- 
Joyed the ſame. ſ. 21. 
By rezſon of which diſcharge from tithes of lands, 
which were given to the king by this act, and which were 
diſcharged in the hands of the religious, it hath been 
more ſtrictly inquired, what were the houſes diſſolved by 
this act, than by any other of the acts of diſſolution; 
which will beſt appear by the following catalogue : 


Catalogue of monaſteries of the yearly value of 2001 
or upwards, diſſolved by the ſtatute of the 31 H. 8. and 
by that means capable of being diſcharged of tithes: ln 
which are the following abbreviations 


Ab. Abbey; Pr. Priory; C. Auſt. Canons of St 
Auſtin; Bl. M. Black Monks; Wh. C. White Canons; 
Ben. Benedictines; Gilb. Gilbertines ; Prem. Præmon— 
ſtratenſes; Carth. Carthuſians; Mon. Monks; Clun. 
Cluniacks; Ciſt. Ciſtertians; T. in the time of; ab. 
about the year. 


Berkſhire. 

Monaſtefies. Order. Founded. Value. 

apt B 
Reading —— Ben, — T. Hen. 1. 1938 14 3 
Bufleham Ab. — C. Auſt, 13 Ed. 3. 285 © o 
Abington Ab, — Ben, — 720, — 1876 10 9 

| Bedfordſhire. 

Newnham Pr. — C. Auſt. T. Hen. 1. 293 15 11 
Elmeſton Ab. —— Ben, — T. W. Cong. 284 12 11 
Wardon Ab. Ciſt. — 1139. — 389 16 0 
Chickfand Pr. — . © T. W.Ruf 12 3 5 

nickland Fr. w. | VV. Rufus. 212 3 
Dunſtable Ab. — C. Auſt, T. Hen. 1. 344 13 3 
Wooburn Ab. — Ciſt. — T. John. 391 18 2 

| Buckinghamſhire, 

Aſbrug Coll. — C. Auſt, T. Ed. 1, 416 16 4 


Notely 
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Monaſteries. Order. Founded. 
Notely Ab. C. Auſt. 1112. — 4 
Miſſenden Ab. — Ben. — 1293. — 261 
Cambridgeſhire. 
Thorney Ab. — Ben. — 972. — 411 
Bare wel Pr. a — C. Auſt, 1092. — 256 
Cheſhire. 

st Werburge Ab. —— Ben. — 1095. — 1003 

Combermeey Ab. — Ciſt. — 1134. — 
Cornwall, 

Bodmin Pr. — C. Auſt. 936. —— 270 

Launceſton Ab. — C. Auſt. T. W. Cong. 354 

$& Germans Ab, C. Auſt. T. Ethelſtan. 243 
Cumberland. | 

Carliſle Pr. —— C. Auſt. T. W. Rufus. 418 

Holme Colttom Ab. Ciſt. — 1135. — 427 

Derbyſhire. 

Darley Ab. — C. Auſt, T. Hen. 2. 238 
Devonſhire. © 

Ford Ab. — Ciſt. — 1133. — 374 

Newnham Ab. — Ciſt. — ab. 1246. —— 227 

Dinkeſwel ab. — Cift. — 1201. — 94 

Hertland Ab. — C. Auſt, T. Hen. 2. 306 

Torre Ab. Prem. T. Ric. 1, 396 

buckfaſt Ab, — Ciſt. — T. Hen. 2. 460 

Pimpton Ab, Ciſt. — 15 Edw. Fs ”.: 241 

Taveſtock Ab. —— Ben. — 9561. — 902 

Exon Pr. Clun. T. Hen. 1. 502 
Dorſetſhire. 

Abbotſbury Ben, — ab. 1016. 399 

Middleton Ab. ——— Ben. — T. Ethelſtan. 538 

Tartent Ab. — Ciſt, — By Hen. 3. = BIS 

dhafton Ab. Ben. — 941. — 1166 

Cerne Ab. — Ben, — T. Edgar, 515 

derburn Ab. — Ben. — ab. 370. — 682 

| Durham. 

K Cuthbert Ab. — Ben, — ab. 842. 1366 

Tinmouth Pr. — Ben. — — 397 


2 

O IT 
8 0 
3 4 
19 3 
14 5 
10 6 
7 8 
18 6 
3 2 
O II 
11 2 
179 
13 
12 9 
19 2 
13 11 
7-4 
8 9 
17 19 
14 7 
10 9 
11 8 
Eſſex 


; 
4 
* 
4 
| 
| 
| 


| 
| 
| 
| 


1 —— — peak — 2 — — => — — l * — — 
PEP 


398 


Monaſteries. 


Berking Ab. 


Tithes. 


Eſſex 
Order. Founded. 
Ben. — 680. 


Stratford Langthorn Ab, Ciſt. — 1135. 


Waltham Ab. 
Walden Ab. 

St Oſwith Ab. 
Colcheſter Ab. 


Briſtol Ab. 
Hayles Ab. 


Winchcomb Ab, 


Tewkeſbury Ab. 
Cirenceſter Ab. 
Kingſwood Ab. 
Glouceſter Ab, 
Lanthony Pr. 


— C. Auſt. ab. 1060 
— Ben. — 1136. 
C. Auſt. 1120. 
GC, Auſt, 1 Hen. 1 


Glouceſterſhire. 


787. 


Hampſhite. 


St Swithin's Winton Ab. Ben. — 634. 


Hyde Ab. 

Wherwell Ab. 
Romſey Mon. 
Twinham Pr. 
Belloloco Ab. 
Southwick Pr. 
Tichheld Ab, 


St Albans Ab, 


St Neots Ab. 
Ramſey Ab. 


St Auftins Cant. 
Ledis Pr. 
Feverſham Ab. 
Boxley Ab. 
Roffen Ab. 
Malling Ab. 
Dertford Ab, 


Ben. — By Alfred.” 
—— Ben, — By Edgar. 
Ben. — 907. 
— C. Ault. Before 1042. 
Ciſt. — 1024. 5 
— C. Auſt. T. Hen. 1. 


— Præem. 


Hertfordſhire. 


—ů Ben. 75 


Huntingdonſhire 


Kent. 


—— Ben. — 60s. 

— C. Auſt. 1119. 
— (lun. 
—  Ciſt. 
Ben. — 600. 
Ben. — By Edmund, 
— C. Ault, 1372. 


1147- 
1144. 


— — — 
— — 
2— 
———˖— 


C. Auſt, I'. Hen, 1. 
Ciſt. — 1246. 
m— Ben. — 
— — Ben. — 715. 

— C. Auſt, 1. Hen i; 
—— Ciſt. — 1139. 
—— - Ben. — 680. 
— CG. Aut, 1136. 


T. Hen. 3. 


—— Ben, — ab. T. Hen. 1. 
—— Ben. — 969. 


—— 
55 


— ů—— 
— — 
—ůů— 


1507 17 2 
865 1d © 
339 87 
393 10 IG 
312 7 © 
326 13 ! 
2837 -:4-:4 
249 16 1 


2102 7 | 


241 11 
1710 12 


_ 


wy 8) 

SIS CO 

S SS 

— — 

m + 8 + 
8 — 
4 OO © „„ = 1 — 


|S) 
SS 
O + 


1 


2 


Lithes. ? 399 


Lancaſhire. 
Monaſlernes. Order, Founded, Value. 
e a ] 1 
WH Whalley Ab. — Ciſt. — 1172. — 3219 1 
; 
3 Leiceſterſhire. | 
| WH Leiceſter Ab. — C. Auſt, 1 143: — 951 14 5 
f Croxden Ab. ——— Prem. ab. R. 1. — 385 0 10 
WH Launda Ab. C. Auſt. T. W. Rufus. 399 3 3 
; Lincolnſhire. | 
Lincoln St Cath Pr. CGilb. — T. Hen, 2. 202 5 9 
Kirkſteed Ab. Ciſt, — 1129. — 286 2 7 
Reveſley Ab. Ciſt, — 1142. — 217 2 4 
Thornton Ab. — C. Auſt. 1139. — 594 17 10 
14 Barney Ab. —— hen. — 712. — 366 6 1 
: Croyland Ab. Ben. — 716. — 1803 15 10 
* Spalding Ab. —— Ben. — 1052. — 761. 
Sempringham Ab. — Gilb. — 1148. — 317 4 1 
Epworth Mon. Carth. 1386. — 21 3 
0 London and Middleſex. 
7 St, John Jeruſalem Pro — 1100. — 2385 12 3 
10 St Barth. Smithfield, C. Auſt, 1102. — 653 15 © 
0 St Mary Biſhopſg. Pro — — 1187. — 478 6 '6 
; Clerkenwel Pr. Ben. — T. Stephen. 262 19 © 
1 London Minors. Ben. — FT. Ed. 1. 318 8 5 
J Weſtminſter Ab. Ben. — T. Edgar. 3471 o 2 
Sion Ab. C. Auſt. By Hen. 5. 1731 8 4 
London, a houſe of, Carth. J. Ed, 3. 642 O 4+ 
[ dt Clare witht. Aldg. Mon, —— — 1292. — 418 8 53 
dt Mary charter houſe. Carth. 1379. — 
dt John Holiwell. Bl. M. 1318. W 
I + t Mary Eaſt Smithf, Ab, Ciſt.— 1360. — — 602 11 10 
4 
| Norfolk. 
Thetford Ab, ——— Clun. 1103. — 2312 14 4 
1 Wl Wymundham Ab. Ben. — 1139 — 211 16 6 
7 Hulmo Ab. Ben, — By Canute. 583 17 @ 
WY VWeſterham Ab. —— Præm. I. Hen. 2. 228 0 0 
au Walſingham Ab, — C. Auſt, ab T. Stephen. 391 11 6 
5 Caſtle-acre Ab, — Clun. 1090. — 306 1 4 
| a Weſt-acre Ab. — Clun, T. W. Rufus. 260 13 7 
hits 
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Northamptonſhire, 
Monaſteries. Order. Founded. Value. 
| 11 1 
Burg St. Peter Ab. Ben. By Roſeie king : 
| of Mercia. 1721 14 
Pipewel ab. —— Cit. — 1143. 286 11 
St Andrews Pr. Clun. 1067. — 263 7 
Sulby Ab. — Fræm. FT. Stephen. 258 8 
Nottinghamſhire, 
Lenton Pr. —— —— Clun. T., Hen. 1. 329 5 
Thurgarton Pr. —— C. Auſt, T. Hen. 1. - 259 9 
Welbeck Ab. — C. Auſt, T. Stephen. 240 6 
Warſop Pr. C. Auſt. — 239 10 
Bella Valla Pr. ——— Carth. ab 16 Ed. 3. 227 8 
Newſteed Pr. C. Auſt. T. Edw. 3. 219 18 
'The two laſt are under value in Dugdale, but thus by Speed. 
Northumberland, 
Tinmouth, a cell to St. Albans, a nunnery, 511 4 
Oxfordſhire. 
Godſtow Ab. Ben. T. Stephen. 274 5 
Eynefham Ab, Ben. By Ethelred. 441 12 
Oſney Ab, —— C. Auſt, T. Hen. 1. 654 10 
Thame Ab, Ciſt, — T. Hen. 1. 256 13 
Oxford Pr. — Bef. Conq. 224 4 
Dorcheſter Ab. C. Auſt. 635. — 219 12 
Shropſhire. 
Haghmond Ab, C. Auſt. 1100. — 259 13 
Lilleſhull Ab, C. Auſt. Be Elfleda, king 
of Mercia. 229 3 
Wigmore Ab. C. Auſt. 1172. 267 2 
Wenlock Pr. Clun. 1181, or before. 401 0 
Salop Ah. C. Auſt. 1081. 615 4 
Hales Owen Ab. Præm. T. John. 337 15 
Somerſetſhire. 5 
Glafſenbury Ab. Ben. — About 300. 3311 7 
Brewton Ab. C. Auſt, ab, T. Cong. 430 6 
Henton Pr. —— Carth. F 248 19 
Witham Pr. ——= Carth. By Hen. 2. 215 15 


Taunton Pr. . Auſt. I. Hen. 1. 
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Monaſteries. Order. Founded. TY 4 

Bath Ab. — Ben. — TI. Hen. 3. 017. 1 3 
Keynſham Ab. —— C. Auſt, T. Hen. 1. 419 14 3 

4 Michelney Ab. — Ben. — 740. —_— T5 
Buckland Pr. —— Ciſt. — T. Ed. . 223 7 : 4 

0 Staffordſhire. 

f Dela Cres Ab. — cit. — 1153.— 227 5 „ 
Burton upon Trent. Ben. — T. Fadred. 207 1 

5 Croxden Ab. Cit, | . n — 

Suffolk. 

L St Edmundſbury Ab. Ben. — 1020. 1659 13 IT 

F Butley Ab. | C. Auſt, 1171. 318 17 2 

3 Sibeton Ab, — Ciſt. — 1150. 250 15 7 

g Ixworth Pr. — C. Auſt, T. W. Cong. 280 9 

8 Surrey. 
Merton Pr. — C. Auſt. 1414. 957 19 5 
Shene Pr. — Carth. 1414. — 49S 33. 
Chertſey Ab. —— Ben. — 666. 659 5 8 

| Newark Pro © — — — ——f 258 1111 
St Mary Overs Ab. C. Auſt. 1106. 625 6 6 

p Bermundſey ab.  —— C. Auſt, 1106. 474 14 4 

1 1 Suſſex. 

1 Lewes Ab. Clun. T. W. Ruf. 920 4 6 

2 Roberts bridge Ab. Cift. — T. Hen. 2. 248 10 6 

: Battaile Ab. — Bl. M. 1066. 987 © II 

| Warwickſhire. 

Combe Ab. Cift. — T. Steph. 311 15 

7 Kenelworth Ab. — C. Auſt, T. Hen. 1. 338 19 
Metyval Ab. — Ciſt. — 1148. — 254 1 

1 Nuneaton Mon. — Ben. — T. Hen. 2. 253 14 

[ Wiltſhire, | 

3 Malmſbury Ab. —— Ben. — ab. 670. 803 17 

0 Bradenſtock Pr. —- C. Auſt, T. W. Cong. 212 19 
Edington Fr. — C. Auſt. 1352. 442 19 
Ambreſbury Ab. — Ben. — 1177. 494 15 

: Wilton Ab. Ben. — T. Ethelwolf 601 1 
Fairley, a cell to Lewes. Clun. 1125. — 217 o 

2 Laycock Ab. C. Auſt. 1232. — 203 12 

0 
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ganſhire. Clun. 


Worceſterſhire. 
Monaſteries. Order. Founded. Value, 
IN | 
Malverne Ab. —— Ben, — 1083. — 308. x 
Eveſham Ab, Ben. — T. Offa. 1183 12 
Perſhore Ab. Ciſt. — — 6243 4 
Hales Owen Ab, Prem, T. John. 282 13 
Bordeſly Ab. Ciſt. — 1138, '—— 388 1 
| Yorkſhire. | 
St Mary's York, Ab. Ben, — 1088, —— 1550 7 
Selby Ab. Ben. T. W. Cong. #720 12 
Kirkſtal Ab. Ciſt. — 1147 — 329 2 
De Rupe Ab. Ciſt. — 1147. — 224 2 
Monks Burton Ab. Clun. ab. 1186. 239 3 
Noſtel Ab. C. Auſt, T. Hen. 1. 492 18 
Pomfrait Ab. Clun. T. W. Cong. 237 14 
Giſbourn Ab. C. Auſt, I. Steph. 628 3 
Whitby Ab. Ben. — T. W. Cong. 437 2 
Montegratiæ Aab. — Carth. ab. 1396. 423 2 
Newburge Pr. — C. Auſt, 1145. — 367 8 
Belland Ab. Ciſt. — 1134. — 238 9 
Kirkham Ab. E. Aufl. T. Hen. 1. 3 
Melſa Ab. Ciſt. — 1136. — 299 6 
Brilington. C. Auſt. T. Hen. 1. 547 6 
Walton Ab. — Sb. T. Stephen. 360 16 
Bolton in Craven Pr. C. Auſt, T. Hen. 1. 212 3 
Rival Ab. Ciſt. — 1132. 278 10 
Jerval Ab. — Cift. — T. Stephen. 234 18 
Furnes Abd. Ciſt. — 1127. 805 16 
De Fontibus. Ciſt. — 1132. 998 6 
Warter Pr. —C. Auſt; - T. Hen. 1. 221 3 
Richal. — — — — 351 14 
Old Maulton Ab. 85 —— T. Stephen. 257 7 
St Michael near Hull. Carth. 1377. 231 17 
In Wales. 

Valle de Sancta Cruce in 
Denbeighſhire. Ge. .at. 214 3 
Strata Florida in Cardi- Cilt. or Ir. W. Cong. 1256 6 
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Tithes. 

At the time of the diſſolution, the religious were diſ- 
charged from payment of tithes three ſeveral ways; 
either by the pope's bulls, or by their order as aforeſaid, 
d by compoſition : which diſcharges would have vaniſhed 
and expired with the ſpiritual bodies whereunto they were 
annexed, if they had not been continued by the ſpecial 
clauſe abovementioned (as it happened to thoſe which were 
diſſolved by the other ſtatutes of diſſolution, for want of 
ſuch clauſe). And by the ſaid clauſe alſo is created a new 
diſcharge, which was not before at the common Jaw, that 
is, unity of the poſſeſſion of the parſonage and land tithable 
in the ſame hand : for if the monaſtery at the time of 
the diſſolution, was ſeiſed of the lands and rectoty, and 
had paid no tithes within the memory of man for 
the lands ; thoſe lands ſhall now be exempted from pay- 
ment of tithe, by a ſuppoſed perpetual unity of poſſeſſion; 
becauſe the ſame perſons that had the lands, having alſo 
the parſonage, they could not pay tithes to themſelves. 
Cod. 383. Bob. 241, 248. EO oF 

But tho” by ſuch union the perſons ſo poſſeſſed were 
diſcharged from the payment of tithes, yet the lands were 
not abſolutely diſcharged of the tithes; for upon any diſ- 
union that might happen, the payment of tithes again re- 
vived: ſo that the union only ſuſpended the payment, 
but was no abſolute diſcharge of the tithes themſelves. 
And therefore ſuch union is not to be pleaded as a diſ- 
charge from tithes, but only as a diſcharge from the pay- 
ment of tithes. Boh. 248. | 


And ſuch union muſt appear to have had theſe four 


qualities: Firſt, it muſt have been u,; that is, claimed 
by right, and good and lawful title; and not by diſſeiſin, 
or other tortious, unjuſt, or unlawful act: for ſuch an 


union would not have been a good diſcharge within the 


ſtatute, Secondly, it muſt have been equal; that is, 
there muſt have been a fee ſimple both in the lands and in 
the tithes; as well of the lands upon which the tithes 
are, as of the parſonage or rectory: for if thoſe religious 
perſons had held but by leaſe, that had not been ſuch a 
unity as the ſtatute intended. Thirdly, it muſt have been 
free; that is, free from the payment of any tithes in any 
manner : for if the abbots, or their farmers, or their te- 
nants at will or for years, had paid any manner of tithes 
before the diflolution; it may be alledged as a ſufficient bac 
to avoid the unity pleaded in diſcharge of tithes. Fourth- 
ly, it muſt have been perpetual, time out of mind, that 
ſuch religious houſes were cndowed, and ſuch religious 
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perſons muſt have had in their bands both the rectory and 
lands united, perpetually, and without interruption, be. 
fore the memory of man, or (as it ſeems according to the 
rule of the common law) before the firſt year of king 
Richard the firſt, diſcharged of tithes : for if by any re- 
cords, or ancient deeds, or other legal evidence, it can be 
made to appear, that either the lands or the rectory came 
to the abbey ſince the ſaid firſt year of king Richard 
the firſt, ſuch union cannot be ſaid to be perpetual, By, 
250. 

And moreover, the lands of ſuch houſes diſſolved as 
aforeſaid, ſhall be free from the payment of tithes only ſo 
far, as they were free in the hands of the churchmen, 
namely, whilſt they are in the hands and manurance of 
the owners thereof; and therefore it is neceſſary for the 
party who would have the advantage of this privilege, ex- 
preſsly to ſhew and aver, that the lands are in his hands 
and manurance : for to ſay that he is ſeiſed of the lands 
is not ſufficient; for he may be ſeiſed thereof, and yet 
another manure them. Compns, 498. Fox and Bardwell, 
E. 8 G. 2. Mad. b. 2. c. 2. 

It hath been held alſo, that a tenant in tail, who hath 
an eſtate of inheritance, ſhall be diſcharged in virtue of 
the clauſe aforeſaid, ſo long as he occupies the ſame him- 
ſelf; but that unity of poſleflion doth not diſcharge a co- 
pyholder (tho' a prior in that caſe was ſeited in fee of the 
manor of which it was parcel, and was alſo impropriator); 
much leſs a tenant for life or years. Gib. 673. [For in 
ſuzh caſe, the poſſeſſion is in the copyholder or other te- 
nant, and not in the landlord or leflor ; and conſequently 
It is not a unity of poſſeſſion. } 


But it is otherwiſe with regard to the king; whoſe 


farmers ſhall be diſcharged of ſuch tithes, as the ſpiritual 
perſons were, becauſe the king cannot cultivate the lands 
himſelf, And fo long as the king hath the freehold, his 
farmers ſhall have ſuch privilege: but if after having 
leaſed them, he ſhall ſell the ſame, or ſhall grant over the 
reveriion ; then the farmers ſhall pay tithes. And it hath 
been ſaid, that this privilege extends no further than to the 
king's tenants at will; not to tenants for life or years. 
G://. 673. Bob. 282, 3. 

Upon the whole ; Not all lands that belonged to the 
religious houſes in general are diſcharged from tithes; 
but only ſuch lands are capable of diſcharge, as belonged 
to the houſes which were diſſolved by the ſtatute of the 


31 H. 8. And not all thoſe lands, which belonged to the 
| | religious 
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religious bouſes diſſolved by that ſtatute are diſcharged 
from tithes ; but only ſuch of them as were diſcharged at 
the time of their diſſolution. But what ſhall be ſufficient 
evidence of ſuch diſcharge, and of the manner of ſuch 
diſcharge, that is, whether by order, bull, compoſition, 
or unity of poſſeſſion, at this diſtance of time, ſeemeth 
dificult to determine with preciſion; as ftrifneſs of 
proof may be more or leſs requiſite, according to the par- 
ticular circumſtances of the caſe. 

In the caſe of the archbiſhop of York and Dr Hayter againſt 
Sir Miles Stapleton and others, Feb. 21, 1740; it was 
faid by lord Hardwicke, that the evidence of exemption 
depends upon. uſage, and a poſterior uſage is evidence of 
the preceding, for no other can be had. 2 Athyns, 137. 

9. M. 14 C. 2. Campoſi's caſe. It was held, that the 
king is not by virtue of his prerogative diſcharged of 
tithes for ancient demeſnes of the crown, but that as per- 
ſona mixta he is capable of a diſcharge de non deciman- 
do by preſcription, as well as a biſhop. But if the king 
alien any of the lands for which he is fo diſcharged of 
tithes, his patentee ſhall pay tithes; and not only ſo, but 
the preſcription is deſtroyed for ever, altho* the ſame 
lands ſhould afterwards come into the king's hands again, 
by eſchear, or otherwiſe. Hardr. 315. 

10. In the caſe of Lambert and Cumming, M. 1723 ; 
On a bill for tithes in the pariſh of Warton in the coun- 
ty of Lancaſter, it was decreed, that an exemption of an 
eſtate from tithes ſhall extend to a common appurtenant 
to ſuch eſtate. Bunb. 138. | 

July 15, 1748, Stockwell and Terry. A bill was brought 
by the rector for payment of tithes in kind of 300 acres 
of land, Two bars were ſet up; the fir, general, to 
all the acres, the ſtatute of 2 Ed. 6. by which waſte 
ground, improved into arable or meadow, ſhall not pay 
tithes, till ſeven years, after the improvement is com- 
pleated ; as to which, the caſe appeared that the land 
in queſtion was a common field for ſheep, horſes, and 
cows, but, not fit for fattening them, being over-run 
with bruſh-wood, briars, and other weeds; the parſon 
was intitled to tithes of calves, milk, wool, and the like, 


out of it; and it was proved to be worth 2s an acre be- 


fore it was improved: and as to this, the court was of 
opinion, that it is not ſuch land as ought to be exempt- 


Anclent de- 


melne, 


Common appure 


tenant, 


ed by the ſtatute in the name of barren land. The other 


bar ſet up was particular to 48 acres, parcel thereof; 
a to which, an agreement had been entred into between 
e 3 G | the 


ce AD ———_——- - 
4 - 
— 4 


406 


Tithes. 


the deſendant and the parſon, and thoſe who had right 
to feed in the common, for the making an incloſure; 
and an. act of parliament was paſſed for that purpoſe, by 
which they enjoy all their rights in ſeveralty, as they did 
their rights of common before, Theſe 48 acres were 
allotted to the defendant, in lieu of his common ; and 
the queſtion was, Whether this was ſtill covered by a 
modus, which had been paid for it before ? For the 
plaintiff it was argued, that theſe 48 acres are of ano- 
ther nature, and not to be covered by it. If there is a 
modus for any thing, and a new part 1s joined to it, that 
addition muſt be paid for; as if a modus for two mills, 
and a third is added, the modus will not cover it; ſo if 
for a garden, and an addition is made to it; if a buck 
and a doe are paid for a park, and it be diſparked, tithes 
muſt be paid for it.— For the defendant it was argued, 
that the general view of the agreement and of the act of 
parliament was, that none ſhould be prejudiced ; aud 
that it ſhould be exactly in the fame ſituation as before, 
except that it ſhould not be in common. But the con- 
{ſtruction contended for, will give the parſon, whole for- 
mer right was preſerved, what he had not before. By 
the lord chancellor Hardwicke: I am of opinion that 
the 48 acres are covered by the modus. I admit the 
caſe mentioned, and that by diſparking the modus is gone; 
and if the owner diſparks part, he ſhall pay the ſame mo- 
dus, and alſo tithes in kind for what is diſparked, becauſe 


it was paid in nature of a franchiſe, and not for Jands, 


But ſuppoſe the owner, with conſent of the parſon, dil- 
parks ſome to be enjoyed as before; I ſhould think, it 
was the incumbent's intent, that it ſhould be {ti]] enjoy- 
ed as part of the park, and no tithes in kind ſhould be 
paid for it; for otherwiſe the agreement with the parſon 
would be uſeleſs. So it this agreement had been between 
the lord of a manor and the other commoners without the 
parſon, and they had turned it into ſeveral ownerſhips, 
it would be liable to the right to tithes, which the rector 
had over the whole pariſh. But here has bcen an agree- 
ment by act of parliament, to which the parſon was par- 
ty; and altho' the recital uſes only general words, yet it 
ſhews plainly the intention of the parties to be, that 
every perſon ſhould enjoy his allotment in the ſame man- 
ner as he did the thing in lieu; and that was ſubject to 
the modus. Let the bill therefore be diſmiſſed as to the 
48 acres; and as to the reſt, an account be taken of the 


ſeveral tithes to be paid. 1 /ezey, 115. 
2 E. 3 
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E. 4G. 3. Moencaſter and Watſon. This was a caſe 
reſerved from the northern circuit, in an action by a lay 
impropriator, againſt the occupiers of lands in the pa- 
riſh of Felton in the county of Northumberland, for 


taking away their corn and hay, without ſetting out the 
tithe, or agreeing for it. The ſubſtance of the ſtated caſe 


was, that they claimed to be exempt from paying any 


tithe at all for theſe lands, vpon the following founda- 
tion, viz. that a private act of parliament was paſted in 
the 26 C. 2. for dividing and incloſing the common call- 
el Felton common: That the lands in queſtion had 
been, till the ſaid year (when the ſaid common was ſo 
divided and incloſed] part of the ſaid common, where- 


upon the commoners had uſed to have common for their 


cattle levant and couchant: That go-acres, part of the 
ſaid common, were by the ſaid act of parliament allotted to 
the owner of Swardland demeſne ; under which ſaid allot- 
ment, the defendants occupy the ſaid go acres, formerly 
parce] of the common, but now made parcel of Swardland 
demeſne : "That the act directs that the divided lands (be- 
fore parcel of the common) ſhall be holden by each perſon 
to whom the reſpective diviſions are allotted, ſubject to 
the ſame charges and incumbrances, as their own former 


lands, to which they are allotted and confolidated, were 


before ſubject; and it is declared in the act it ſelt, that it 
ſhall be confidered beneficially to the ſaid land- owners to 
whom the reſpective diviſions are allotted: That the 
owners of Swardland demeſne had never paid tithe of 
corn, grain, or hay ; having been always exempt from 
tie payment of tithe of corn and grain, in conſideration 
of having always-kept in repair the north end of Felton 
church ; and being exempt from the payment of tithe of 
hay, under a modus, The queſtiqn was, whether the 


occupiers of theſe go acres, late parcel of the common, 


but now allotted to the owner of Swardland demeſne, are 
or are not liable to the payment of tithe of corn or hay. 
—— Mr. Wallace, wao argued for the defendants, con- 
tended, that as the allotment was to bear all the burdens of 
the ancient eftate to which it was now annexed, it eught 
therefore to enjoy all the privileges of it: And as this an- 
cient eltate was exempt from tithes, ſo alſo ought the al- 
loited 90 acres to be. And he relied on the caſe of Stock- 


well and Terry, which he ſaid was as follows: Stock- 


well, rector of the periſh, filed his bill againſt the occu- 


pier of ſome land (then plowed up) for tithe of the corn 
| d 4 which 
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which grew upon it. The defendant inſiſted upon a mo. 
dus of 15 s, in lieu of all tithes ariſing upon the Grange 
farm; and that the Grange farm had never paid any 
tithes. Then he ſhewed, that the land for which Stock. 
weil demanded this tithe of corn by his bill, had been 
part of a Down which had been incloſed by a private act 
of parliament, and had been thereby allotted to and had 
ever ſince continued part of the Grange fam; and there. 
fore ought to be exempt from all tithes, as well as the 
Grange farm itſelf, And lord Hardwicke diſmiſſed the 
rector's bill, fo far as it related to this land which had 
been Down-land, and was fo allotted to the Grange farm, 
—Mr. Thurlow, for the plaintiff, argued, that notwith- 
ſtanding this decree in Stockwell and Terry, yet in the 
preſent caſe (which differs much from that) the allotted 
common is not exempted from the payment of tithes. This 
demand. of the impropriator is a claim of the tithe of 
corn, grain, and hay. But corn, grain, and hay couid 
not be part of what grew on a common. The tithes 
that aroſe upon this common (appendant to Swardland 
demeſne) could have been only tithes of agiſtment, or of 
lambs, calves, wool, milk, and other things that could 
be the produce of a common. Now a modus or other 
compenſation muſt be in lieu of theſe ſpecific tithes, 
This exemption therefore cannot relate to any other 
tithes, but ſuch as could in their nature have ariſen out 
of the common, whilſt it continued common, By 
lord Mansfield chief juſtice : The caſe of Stockwell and 
Terry differed very much from the preſent caſe. The 
modus inſiſted upon in that caſe extended to all kinds of 
tithes ; whereas the exemption inſiſted on in the preſent 
caſe is confined to the ſpecific land called Swardland de- 
meſne, and doth not extend to the right of common, 
Here is no equivalent at all for the tithes of agiſtment, 
of wool, milk, lambs, or any other tithes of ſuch a kind 
as could ariſe upon a common, The equivalent goes only 
to corn, grain, and hay; the. tithe whereof could not 
ariſe upon the common, whilſt it remained a common. 
In Stockwell and Terry, the rector was, as cwner of the 
glebe, a party to the act of parliament : Here, the im- 
propriator is not a party to this act of parliament, And 
there the modus covered the right of common; it was 4 
modus of 158, which was paid for the Grange farm, in 
lieu of all tithes ariſing upon it, and of all the tithes of 
all the cows and ſheep belonging to that farm that ſhould 
be depaſtured on the ſaid Down, which was row 
incloſe 
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jncloſed and allotted to it. So that the modus covered not 
only the Grange farm itſelf with its appurtenances, but 
the common alſo : which is not the preſent caſe, In 
that caſe, lord Hardwicke decreed, that the modus ſhould 
83nd for the allotted lands, as well as for the Grange 
firm and its appurtenances; and accordingly, he diſmiſ- 
ſed the bill as to thoſe lands, which the modus covered: 
But as to all the other lancs of the common, which had 
before uſed to pay tithe of wood, agiſtment, and other 
{mall tithes, he decreed an account. Here, all rights are 
aved, generally, by this act of 26 G. 2. Conſequently, 
the impropriator's right to tithes remains: And there is 
no need to ſhew how they are due; becauſe they 
are due of common right, —— The whole court were 
very clear, that in the preſent Caſe the exemption and 
modus did not extend to the waſte and common ; and 
therefore that the allotted lands, which had been part of 
that waſte and common, having been ſubject to tithes be- 
fore the allotment, muſt remain liable to them after it: 
which they held to differ materially from the cited caſe, 
waere the modus did extend to the waſte and common. 
And lord Mansfield ſaid, that the caſe of Lambert and 
Cumming was determined upon the ſame ground as lord 
Hardwicke's decree went upon in the caſe of Stockwell 
and Terry; namely, That what was before exempted 
all remain exempted ; and what was not before exempt- 


ed ſhall pay tithe, Burrow, Mansf. 137 5. 


V. Of modus's, or exemptions from payment of 
tithes in kind; and therein of cuſtom and 
preſcription. 


1. The difference between cuſtom and preſcription is 
this: Cy/tom is that which gives right to a province, 
county, hundred, city, or town, and 1s common to all 
within the teſpective limits; in pleading of which it is 
alledged, that in ſuch a county, or the like, there is and 
time out of memory hath been ſuch a cuſtom uſed and 
approved therein. Gi. 674. | 

Preſcription'is that which gives a right to ſome particu- 
lar houſe, farm, or other thing : in pleading of which it 
is aledged, that all they whoſe eſtate he hath in ſuch 
land, have time out of mind paid ſo much yearly, or the 
like, in full ſatisfaCtion of all tithes ariſing on thoſe lands. 
Gilf. 674, 

2. Cuſtom 
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2. Cuſtom and preſcription are either de non decimar. 
do, or de modo decimandi : 

De non decimando is, to be free from the payment 9 
tithes, without any recompence for the ſame. Conce;y. 
ing which, the general rule is, that no layman can pre. 
ſcribe in non decimando ; that is to be diſcharged abſo. 
Jutely of the payment of tithes, and to pay nothing in 
lieu thereof; unleſs he begin his preſcription in a religj. 
ous or eccleſiaſtical perſon, and derive a title to it by a 
of parliament. As in the caſe of Breary and Man), 
Nov. 18, 1762. In the exchequer. Mr, Breary, rector 
of Middleton upon the Woulds of Yorkſhire, brought his 
bill againſt Mr Manly one of his pariſhioners, for great 
and ſmall tithes ariſing from the defendant's lands, The 
defendant by his anſwer inſiſted, that part of his farm 
had time out of mind been exempt from payment of tithes 
of any kind, or any modus or compenſation in lieu there- 
of; and by his witnefles proved, that no tithe, modus, 
or compenſation had within the memory of man been paid 
for ſuch part of his farm. The court, at the hearing of 
the cauſe, was clearly of opinion, that the mere non-pay- 
ment of tithes, tho* for time immemorial, weuld not be 
an exemption from payment of them, without ſetting out 
2nd efiabliſhing ſuch exemption to have ariſen from the 
lands having been parcel of one of the greater abbies; 
and thereiore decreed the defendant to account for the 
tithes of that part of his eſtate for which he claimed the 
ſaid exemption, 

Bur all fſpir.tual and religious perſons, as biſhops, deans, 
prebendaries, parſons, vicars (as heretofore abbots and 
priors), may preſcribe generally in non decimando, for 
they are more favoured than lay perſons ; for this is {till 


in a ſpiritual perſ-n, and ſo nothing is taken from the 


church: for ſuch ſpiritual perſon was capable of a grant 
of tithes at the common law in pernancy, And hence it 
is that the parſon or vicar: of one pariſh, that hath part 
of his glebe lying in another pariſh, may preſcribe in non 
decimendo for it ; that is, (as hath been aid) to be free 
from the payment of any manner of tithe for the ſame. 
1 RolPs Abr. 653. - 
But this general rule, that none but ſpiritual perſons 
or corporations may preſcribe in non decimando, is to be 
underſtood with ſeveral exceptions ; as, firſt, that the 
king, as being mixta perſona, may preſcribe de non deci- 
mando; by the ſame reaſon that, as ſuch, he is capable 
of tithes. 67% 674. 
Y Fs Alſo, 
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Alſo, the leſſee, tenant at will, and copy-holder of a 
ſpiritual perſon, tho" a layman, ſhall in this reſpect enjoy 
the exemption of the leſſor, who is ſuppoſed to reap the 
benefit of it, in reſerving ſo much the greater rents by 
reaſon of ſuch exemption. 1 Koll's Abr. 65 3. Deg. p. 2. 


16. 
f In the caſe of Stephenſon and Hill, H. 2G. 3. An ac- 


tion was brought upon the ſtatute of Ed. 6. for the pay- 
meat of tithes of corn and grain. The defendant pleaded 
the general iſſue, Nil debet : And the cauſe came on to be 
tried before Mr juſtice Bathurſt at Appleby aſſizes, Aug. 
14. 1760. Upon the trial it appeared, that the Jands 
whereon the corn mentioned in the declaration grew, were 
and immemoriaily had been cuſtomary lands, parcel of the 
manor of Mo:Jand in the county of Weſtmorland, and 
holden of the lord thereof for the time being : That the 
id manor of Morland, and the appropriate rectory of 
St Michael's Appleby, were parcel of the poſſeſſion of the 
priory of Wetheral in the county of Cumberland, which 
was one of the larger difiolved monaſteries, and was veſt- 
in the crown by the ſtatute of 31 Hen. 8. and that 
the prior of the ſaid priory, at the time of the diſſolution, 
was and had been immemorially ſeiſed of the ſaid manor 
with the appurtenances, in his demeſne as of fee, in 
rizht of his priory : and alſo of the appropriate rectory 
of St Michael's Appleby, and the tithes there. It alſo 
peared, that the ſaid manor and appropriate rectory being 
lv veſted in the crown, the ſame was in due manner grant- 
ed to the dean and chapter of Carliſle in fee; and that 
they are ſtill ſeiſed thereof in fee, in right of their church; 
and thit the preſent defendant was the cuſtomary tenant 
and occupier of the ſaid lands whereon the ſaid corn grew, 
curing the time in the declaration mentioned; and held 
the ſame of the ſaid dean and chapter, as of their ſaid ma- 
nor of Morland : That the plaintiff is farmer of the corn 
and grain tithes growing and ariſing within the territories 
of Bondgate, within the pariſh of St Michael's Appleby 
aforeſaid ; and the lands wheteon the corn grew, lie in the 
territories and parilh aforeſaid. It appeared, that no tithes 
had ever been yielded or paid for or in reſpect of the ſaid 


lands, It alſo appeared, that all the other cuſtomary te- 
nants of the ſaid manor pay tithe. It alſo appeared, that 


this was the only cuſtomary tenant belonging to the ſaid 
manor, which was within the ſaid pariſh of St Michael's. 
Whereupon a verdict was found for the plaintiff, ſubje<t 


to the opinion of the court of King's bench, upon the fol- 
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lowing queſtion; Whether the defendant could in this cat 
ſet up any preſcription, which would by virtue of the ſta. 
tute of 31 Hen. 8. exempt him from the payment of tithe 
—For the plaintiff, it was argued, that the fact ſtated, 
That no tithes have ever been paid, is no exemption of ir 
ſelf, It is no preſcription of exemption, It is only evi. 
dence. It might have ariſen from unity of poſſeſſion, ot 
other cauſes. It would be no foundation for a decree 
in equity, if it had been actually found by a verdict, that 
they have never been paid. A lord of a manor can only 
preſcribe as the lands have been holden by his farmers and 
tenants at will, Theſe are ſtated to be cuſtomary lands, 
parcel of the manor of Morland, holden of the lord of the 
manor, not ſaying, at the will of the lord; therefore they 
are cuſtomary freeholds. Now alord cannot preſcribe for 
his cuſtomary freeholders; tho* he may preſcribe for his 
tenants and farmers of copyhold holden at will. Nor can 
he, in this caſe, preſcribe as by the cuſtom of the manor; 
for the cuſtom of the manor, in general, is ſtated to be 
quite contrary, —For the defendant, it was anſwered, 
That no tithes having ever been paid for theſe lands from 
the 31 Hen, 8. a legal exemption will be preſumed. Spi- 
ritual perſons may preſcribe in non decimando ; and ſo 
may their farmers and tenants, and even their copyholder 
of inheritance : and cuſtomary eſtates of inheritance may 
be diſcharged in the ſame way; for the freehold is in the 
lord. Though many other parts of this eſtate have paid 
tithe, yet there may be a preſcription for a diſcharge of 
part: A preſcription may be for a ſingle part alone. And 
this is the only tenement that lies in this particular pariſh, 
Theſe cuſtomary tenures are not freeholds. The timber, 
the mines, are in the lord. And the rule is; every thing 
is in the lord, that cuſtom hath not taken out of him.— 
This cauſe ſtanding in the paper for further argument; 
Sir Fletcher Norton, who was for the plaintiff, ſaid, that 
the particular cuſtoms of the manor (which had been in- 
quired after in the courſe of the former argument) were 
not yet ſent up.—By lord Mansfield: What fignify the 
cuſtoms ? Clearly, the freehold is in the lord, —Sir Flet- 
cher Norton acknowledged, that he had a great difficulty 


to get over; it being ſtated in the caſe it ſelf, That this 


was the only cuſtomary tenant belonging to the manor 
which was within this pariſh.—And by the court; It is 3 
ſettled point, that the freehold is in the lord. And lord 
Mansfield added, that this is rather ſtronger than the caſe 


of copyholds: for copyholders had acquired a permanent 
h eſtate 


Tithes. 


eſtate in their lands, before theſe cuſtomary tenants had 
gone ſo. And the court were of opinion, that the lord 
might preſcribe for this cuſtomary tenant in non deci- 
mando, and that here is ſufficient evidence of ſuch pre- 
ſcription. Bur. Mansf. 1273. 

Alſo, a county, or part of a county may well plead a 
cuſtom de non decimando, in reſpect of this or that par- 
ticular tithe ; as hath been pleaded and allowed in the caſe 
of tithe milk of ewes, and of tithe of underwood in the 
wild of Kent and in forty pariſhes in the wild of Suſſex. 
But a ſingle pariſh may not preſcribe de non decimando 
for particular tithes; nor may any larger diſtrict plead a 
cuſtom abſolutely, to have their lands freed from the pay- 
ment of all tithes, without any thing in lieu. And leſt 
this allowance of a cuſtom de non decimando to laymen, 
in any caſe ſhould ſeem to break in upon the general 
rule, the diſtinction which hath been laid down is this; 
that in things tithable by cuſtom only, and not de jure, 
a county or hundred may preſcribe in non decimando ge- 
nerally, for in that caſe they are diſcharged, without a 
cuſtom to the contrary ; ſo that it is but to inſiſt upon the 
old right, againſt which the cuſtom hath not prevailed : 
but for things which are tithable de jure, a county or 
hundred cannot preſcribe in non decimando, no more 
than a particular perſon; for it would be abſurd to ſay, 
that a hundred ſhall preſcribe in non decimando, where 
the particular perſons of which it conſiſts cannot fo pre- 
ſcribe, 2 Salk. 655. L. Raym. 187. Gil). 674. 

It was long a queſtion undetermined, whether a lay 
impropriator, as well as a clergyman, be intitled to re- 
cover the tithes without proving payment; or whether a 
non decimando may be pleaded againſt a lay impropriator : 
But in the caſe of Benſon and Olive, T. 1730, in the ex- 
chequer ; Pengelly chief baron delivered it as his opinion, 
that a lay impropriator is under no neceflity of proving 
payment of tithes unto him. Bunb. 274. ; 

So in the caſe of lady Charlton againſt Sir Blundel Charl- 
ton, in the ſame court ; lord chief baron Reynolds dc- 
clared it as his opinion, that there can be no preſcrip- 
non in non decimando againſt a lay rector, any more 
than againſt a ſpiritual rector, and that they are equally 
intitled to tithes of common right; and that it is ſuffi- 
cient for a lay rector to ſet forth in a bill that he is ſeiſed 
of the impropriate rectory; and if he maketh out his 
title to that, it will be ſufficient, without putting him to 
tte proof of having received tithes. And to this opi- 
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De modo Jecio - 


mandi. 
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nion baron Comyns ſeemed to aſſent; but he made 26. 


ſtinction between one who ſets up a title to the reclotʒ, 


and one who intitles himſelf only to the, tithes or aq; 


ſpecies of tithes within a pariſh; for in this laſt Caſe, the 
plaintiff ſhall be held to ſtrict proof, not only of hi; 
title, but alſo of the perception of all the tithes he ſet; 
up a title to: and, in this prefent caſe, the plaintiff hz. 
ving ſet forth a title in Sir Francis Charlton (under 
whom ſhe claimed) to all the tithes in the pariſh of Luc. 
ford (except ſuch ſmall tithes as the vicar uſually receiv. 
ed) and not to the rectory; and the defendant Cenying 
the plaintiff's title to the herbage, and the plaintiff ng 
being able to prove any herbage tithe ever paid, tho? ſhe 
attempted to prove an unity of poſſt ſſion for above ſeven. 
ty yezrs, yet the bill was diſmiſſed. Bunb. 325. 

And finally, in the caſe of the corporation of Buy 
againſt Evans, T. 1739, this point ſcemeth at laſt to 
have been ſettled; wherein it was determined, that there 
can be no preſcription in non decimando, even againſ a 
lay impropriator: and that the preſumption which ari- 
ſeth from a conſtant non-payment will not be ſufficient, 
unleſs the defendant can ſhew, either that the lands were 
parcel of one of the greater abbics ciffolved by the 31 U. 
8, or that ſome of the impropriators had releaſed the 
tithes. Comyns 643. Bunb. 345. 

But if a vicar ſue for tithes, and the pariſhioner being 
a layman denies that the ſaid tithes are due to him; in 
ſuch caſe, unleſs the vicar ſhall prove that the tithes in 
queſtion are due to him by endowment or preſcription, 
he ſhall fail in his ſuit: and the reaſon is, becauſe all 
tithes de jure or in preſumption of law belong to the rec- 
tor; and therefore the vicar ſhall receive only thoſe tithes 
which he enjoyeth by cuſtom or preſcription, or by the 
endowment. 1 Orght. 264. 1/ezey, 3. 3 Athyns, 400. 

3. A modus decimandi, commonly called by the ſingle 
name of a modus only, is where there is by cuſtom a pat- 
ticular manner of tithing allowed, different from the ge- 
neral law of taking tithes in kind, which are the actual 
tenth part of the annual increaſe. This is ſometimes a 
pecuniary compenſation, as two pence an acre for tix 
tithe of land: ſometimes it is a compenſation in work 
and Jabour, as that the parſon ſhall have only the twelfth 
cock of hay, and not the tenth, in conſideration of the 
owners making it for him: ſometimes, in lieu of a large 
quantity of crude or imperfect tithe, the parſon ſhall have 


a leſs quantity, when arrived to greater maturity, # 
a couple 
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Tithes. 
„. couple of fowls in lieu of tithe eggs; and the like. Any 
K means, in ſhort, whereby the general law of tithing is 
/ tered, and a new method of taking them is introduced, 
b called a modus decimandi, or ſpecial manner of tithing. 
his 1 Black. 29- 
And this may be pleaded by the Jord of a manor, for 
ba. Wi: cithes of his manor; on account of lands of the gift 
ger “bone who was lord of the manor, and held by the par- 
on and his ſucceſſors time out of mind: and by a pariſh 


= or hamlet, for this or that fort of tithe, by reafon of 
in nds enjoyed by the parſons time out of mind within 
4 uch pariſh or hamlet : and, laſtly, by any private perſon, 


be Wor bis own lands or part thereof, in conſideration of a cer- 
uin ſum of money or other recompence. Deg. p. 2. c. 16. 


en. 

4. But to make any of theſe a good cuſtom or pre- 
option, it muſt have the ſeveral qualifications follow- 
% Wing: As, firſt, every modus muſt be ſuppoſed to have 


had a reaſonable commencement; and in every preſcrip- 
i oa de modo decimandi, it is to be intended the rate 
ir. ide was the full value of the tithe, at the time of the 
original compoſition ; for it cannot be preſumed, that 
tie parſon, patron, and ordinary would make a compo- 
{tion to the prejudice of the church; and if the modus 
do not now reach the value, it is to be intended, that 
either the tithes are improved, or elſe that money is 
tw become of leſs value, which makes the preſent ine- 


in 

> qulity, Deg. p. 2. c. 16. 

in By compoſition real is meant, where the preſent incum- 
on, Neat of any church, together with his patron and ordinary, 
all WI agree by deed under their hands and ſeals, or by fine in 
ec- Ne king's court, that ſuch lands ſhall be freed and diſ- 
hes WI 4rged of the payment of all manner of tithes for ever, 
the ing ſome annual payment, or doing ſome other thing, 
$9. Ml the eaſe profit or advantage of the parſon or viear to 
ole dom the tithes did belong. And theſe real compoſitions 
ace Ne ever been held and allowed here in England, to be a 
ge- el diſcharge of the payment of tithes. And from theſe 
e compoſitions it is intended, that all preſcriptions de 
do decimandi firſt took their riſe and beginning; tho? 
the esto be doubted, that moſt of them at this day have 
ork oa from the negligence and careleſsneſs of the clergy 
1th eemſelves. Deg. p. 2. c. 20. 

the But now, ſince the ſtatute of the 1 El, (in the caſe of 
rge Kchbilhops and biſhops,) and the ſtatute of the 13 El. 
ave WT" the caſe of all other eccleſiaſtical corporations, ſole and 
as egate), it is agreed on all hands, that no real com- 
ple poſitions, 


Modus muſt 
have a reaſon- 
able commence- 
ment, as from 
a real compo- 
fition, 
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patron, and ordinary, confirmed and eſtabliſned by a de- 


The claim of the rector ariſes de communi jure. The Ce- 


Tithes. 


poſitions, any more than alienations, can be made; (il . 


all grants are thereby expreſsly reſtrained, and made v0, 
which are not according to the tenor of thoſe ſtatute, 
And the only modus's that can grow now, muſt be fron 
the inadvertency of the clergy, acquieſcing in the {ef 
fame agreements from one ſucceſſor to another, (iz 
675, 676. , 

Where a real compoſition hath been made; if the land; 
diſcharged thereby be transferred or granted to another, the 
feoffee or grantee ſhall have the benefit of it. Gi 675, 

But it is not now neceſſary to ſhew, that the modus tat 
at firſt a reaſonable commencement; for theſe modus 
having been from time immemorial, none can know bit 
that there were ſuch circumſtances in thoſe ancient times, 
as might have made ſuch a compolitiony reaſonable, tho 
at preſent they may not be diſcoverable. It is enough to 
ſatisfy us at this great diſtance of time, that the parſon 
patron and ordinary, before the reſtrictive ſtatutes, might 
bind the revenues of the parſon ; and that all theſe mo- 
dus's mult have had their commencement from an inſtru. 
ment ſigned by the parſon patron and ordinary; but there 
can be no colour to ſay, that becauſe ſuch inſtrument in 
ſo great a length of time hath been loſt, therefore the mo- 
dus ſhall be loſt alſo. Indeed ſo far the law hath gone in 
favour of the church, as that if the inſtrument which the 
parſon patron and ordinary had given to a layman, owner 
of ſuch a farm, to diſcharge the farm of all tithes (tho 
this would be good while the inſtrument could be ſhewn) 
ſhould be once loſt; this being a privilege in non deci- 
mando, the privilege would be loſt by the loſs of the deed, 
2 P. V. 573. 

Upon the whole, no modus can be eſtabliſhed at this 
day, but by act of parliament. An agreement by parſon, 


cree in equity, can only bind the parties thereto; becauſe 
no man's property can be affected but by the Jaw of the 
land. As in the following caſe, June 175th, 1765. be 
tween his majeſty's attorney general at the relation of 70% 
Blair, doctor of laws, rector of Burton Coggles in the 
county of Lincoln, and the faid John Blair in his own] 
right, plaintiffs; hn Cholmiy Eſq; John Hopkinſon, and 
George Nidd, and John lord biſhop of Lincoln, defendants. 
—BÞy the lord chancellor Northington: This is an infor- 
mation brought by the attorney general, at the relation of 
Dr Blair, for an account and payment of tithes in kind. 
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fence ſet up againſt the claim, is firſt an agreement entered 
into in the year 1664, between the then rector and the 
owners of the lands in the pariſh, for accepting a yearly 
ſum of 801 in lieu of tithes. But I am of opinion, that 
the «greement on the face of it is unequal, as to the 
conſideration thereby agreed to be paid to the rector ; for 
it appears that the agreement was entered into in order to 
efe4uate an incloſure of the open fields in the pariſh, and 
no conſideration is given as to the future improvement of 
the lands by ſuch incloſure, of which the occupiers would 
reap the benefit, But I am clear, that even if the agree- 
ment was equal, it would not bind the ſucceſſor in the 
reftory, but would be void as againſt him. 

The next defence ſet up againſt the plaintiff's claim, is 
a decree in 1677, which appears to be made in a cauſe in- 
ſtituted by conſent between the ſame parties that were 
parties to the agreement in 1664. For as to the biſhop of 
the dioceſe being a party, I conſider him as ſet up merely 
for form. And it is material to obſerve, that the parties 
themſelves did not conſider the agreement which had been 
executed as binding on the reCt-r ; for they conſidered the 
znnuity of 801, as not being an adequate conſideration for 
the rector's having given up his tithe in kind; and there= 
fore they entered into a new agreement of allowing him 
an addition thereto of 161 8s. 7d. per annum: and on be- 
ing allowed that addition, the rector by his anſwer conſents 
to have the agreement eſtabliſhed. Ir is true that the de- 
cree founded on this agreement doth in verbis bind the ſuc-, 
ceſlors, in the rectory : But this was a decree founded on 
an agreement, which the court never enters into the pro- 
priety of, when a bill is brought by conſent of parties; and 
all ſuch decrees are drawn up by the regiſter of the court in 
the words of the agreement, as a matter of courſe, But 
| am of opinion, that ſuch decree cannot bind the ſueceſſor. 
The defendant's counſel have, it is true, cited caſes of a 
ſimilar nature; and urged the caſe of Egerly and Price, 
reported in Finch's reports: which I have looked into, 
and think it a very extraordinary one, for the judge to 
end for the parties to attend him. I can pay no credit to 
that caſe, nor do I look on it as any authority, but only 
the dream of ſome note taker in this court. 

The agreement and the decree being laid out of the 
caſe, the next conſideration is, whether a court of equity 
can relieve in the preſent caſe, And I am of opinion, 
there is not a better rule than Equitas ſequitur legem. It is 


a fixed rule, that the church cannot be preſcribed againſt; 
Vor. III. 8 Ee _ 
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the firſt, on account of its high dignity; the ſecond, on 
account of its imbecility, Quia ſungitur vice minoris, cun— 
ditionem ſuam meliorare prteſt, deteriorare nequit. At com- 
mon law, altho' the church could alienate with conſent 
of patron, parſon, and ordinary; yet it was under vari. 
ous reſtrictions. The patron muſt be abſolutely ſeiſed 


in fee ſimple: If he was ſeiſed only of a fee: ſimple con- 


ditional, or bafe fee, the alienation was void. In the 
preſent cafe, the bar ſet up by the defendants amounts to 
a mode of alienation. And if the decree is void, as I am 
of opinion it is, what then is there to fend to law, when 
the point is about the extent of a decree of this court? 
And if it were ſent thither, it muſt come back to be ulti- 
mately determined here. | 

It has been alſo objected, that the length of time ought 
in this caſe to bar the plaintiff, But TI think the legal 
rule, that no preſcription can run againſt the church, 
muſt be adhered to. And indeed the length of time in 
which this agreement was acquieſced under, is not ſo great 
as at firſt fight it appears; for the perſon who was rector 
in 1677, and party to the decree, and had F right to 
eſtabliſh the agreement during his life, did not die till the 
year 1718. ; 

Upon the whole, the incloſure of the lands was for the 
general benefit of the pariſh; and ſuch lands will be con- 
tinually increaſing in value, while the compoſition given 
to the rector in lieu of tithe will be gradually diminithivy 
in value. The compoſition here regarded only the value 
of the paſt tithes, without any regard to the {future in— 
creaſing value of tithes, which is always allowed for in 
every private bill for an incloſute. It in the prefeat calc, 
the parties had made an allowance for the future improve 
value of tithes, I ſhould not have been inclined to iclicve, 
but would have left the rector to his legal remedy. 

I ſhall therefore decree, that che information, as againkt 
the biſhop of Lincoln, be diſmifled with coſts; And letit 
be referred to the maſter, to take an account ot the value 
of the tithes which have accrued from the time of tiling 
the information, and let what ſhall be coming on the ba- 
lance of ſuch accounts be paid ta the relatur Dr Blair; 
and no coſts hitherto; but I do reſerve the conſideration 
of ſubſequent coſts, till after the maſter ſhall have mace 
Eis report; and any of the parties to be at liberty to apply 
to the court as there ſhall be occaſion. 

But if inſtead of a decree in a court of equity, an act 


of parliament had beck obtained to carry the agreement in- 
| 10 
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to execution, it would have been binding. But it might 
have been difficult to have obtained ſuch an act; for a 
ſum of money in certain, which 1s always fluctuating in 

yalue, cannot be deemed a compenſation at all events in 

perpetuity, ] 

The modus muſt be ſomething for the benefit and Mutt 4 _ 
intereſt of the parſon: and therefore, the finding ſtraw Pr Cant 
for the body of the church, the finding a rope for a bell, w 
the paying five ihillings to the pariſh clerk, the paying a i 
quit- rent to the lord of the manor, when theſe have been Fi 
urged as diſcharges from tithes in kind, the modus's have bt 
been held not to be good. Deg. p. 2. c. 16. th 

But it is a good modus to be diſcharged, for that he 
hath uſed time out of mind to employ the profits {or the 
| reparation of the chancel; for the pariſon hach a benefit 
| by this. 1 Koll's Abr. 650. 

6. The modus muſt not be, one tithe paid in conſidera» tre ay 75 
| tion of another; as, it muſt not be to pay tithes of other eher. 
| kinds, to be diſcharged of tithes for dry cattle; it muſt 
| not be ſo much for every cow and calf, for the tithe of 
herbage. Deg. p. 2. c. 16. Es, 
| E. 1729. Fox and others, againſt de and others. A 

dill was brought in chancery, to eſtabliſh a modus, in fa- 


vour of the inhabitants of the pariſh of Sturton in Not- 
: tinghamſhire. The modus was, in conſideration that af- 
ter the graſs was cut, the pariſhioner at his own coſts and 
: charges did make. the tithe graſs into hay, by Hrowing the. 
, graſs on the ground (which is called tedding of it), and 
: afterwards gathering it into week and windrows ; there - 
x fore the perſons that inhabited within this pariſh (which 


pariſh appeared to be the greateſt part thereof meadow 
land) were to pay no tithes for the herbage of dry 
and unprofitable cattie. But tho* it was proved in the 
cauſe, that the pariſhioners time out of mind had paid no 


A tithe of this herbage, yet there was no evidence that this 

excuſe for not paying tithes of herbage was in confidera- N 

1 tion of the pariſhioners making the tithe graſs into hay. 13 
. On the other hand it was proved, that foreigners living #4 
80 out of the pariſh made the tithe graſs into hay as well as "ol 
f the inhabitants, and yet paid tithe herbage. And it was TY 
n proved by the plaintiffs, that the graſs was tedded and i! 
le ſpread, and not divided into heaps or cocks, until the Ty | 
ly lame was made into hay. By King lord chancellor : 1. IA 
This may be a good cuſtom or modus, to excuſe the oc- T8 
& cupier of the ſame land wherein the pariſhioner made the vi 
5 graſs into hay, ſtom paying tithes for the after herbage ; #4 ; 
0 E e 3 bur 1 
12K 
4H 


T 
>— ö 8 
_ . * 


—_— 


— 4 
——_— 


Muſt be diffe- 
tent in kind 
from che thing 
that is due. 


Tithes. 


but it can be no good modus, to excuſe the herbage tithe 
of other land: for at that rate a man might mow and 
make into hay only a ſmall parcel of ground, containing 
a quarter or half an acre of land, and by this means be 
excuſed from the tithe herbage of a hundred head cf cattle, 
2. It ſeems to be a material objection againſt this cuſtom, 
that foreigners living out of the pariſh, tho' they have no 


privilege of being tithe free as to their herbage, yet have 


made the tithe graſs into hay; which looks as if it was the 
uſage of that pariſh, for the pariſhioners to make their graſs 
into hay of courſe. 3. It ſeems material what ſome of 
the witneſſes have proved, that in this pariſh the pariſhi. 
oners when they cut down the graſs, did not divide it into 
ten parts, until ſuch time as they had made it into hay: 
for of conſequence, the parſon could not have any op- 
portunity of making his tithe graſs into hay himſelf, 
And the bill was ordered to be diſmiſſed with coſts ; but 
without prejudice as to any litigation that may be mads 
touching the ſame at law. 2 P. Will. 522. 

7. It muſt alſo be ſomething in its kind different from 
the thing that is due; and therefore a load of hay in lieu 
of tithe hay, or certain ſheaves of corn for all tithes of 
corn, is not a good preſcription : but it hath been ſaid, 
that this holds only in cafe the thjngs are de jure titheable, 
and not by cuſtom only. Deg. p. 2. c. 2. 

IA. 3 An. In the exchequer : Archbiſhop of York againſt 
the due of Newcaſtle, "The preſcription was, to pay ten 
fleeces of wool and two lambs in lieu of all tithes. Aud 
Price and Bury barons were of opinion that this was an |}! 
modus; becauſe it is one ſpecies of tithe for another; and 
there is great incertainty, for one fleece may be twice as 
big, and three times the value of another. But Ward chief 
baron and Smith baron were of the contrary opinion ; for 
that a modus is nothing but a real compoſition, for or in 
lieu of tithes; or an annual profit certain and permanent : 
and they held, that the payment of any one chattel for 
tithe was or might be a good modus, zs well as money ; 
for why might not the parſon originally agree to take ten 
feces for his tithe as well as a penny? They admitted 
that payment of tithe of one ſpecies, or payment of a 
modus for one ſpecies cf tithe, could not be a diſcharge 25 
to another {ecies ; but they held, that this was not a pay- 
ment of tithe, nor a payment for a ſpecies of tithe ; be- 
cauſe it was to be paid at all events, whether there be 
ſheep or no; and they denied the caſe of 1 Roll's Abr. 


651. and held it no more uncertain than to pay a wow 
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of ten cheeſes, which may differ vaſtly both in nature, 
quantity, and value; and it tends to the diſquiet of the 
country, to break in upon cuſtoms and uſages, and it 
ought not to be done but on plain and manifeſt reaſon, 
2 Fall. 656. , 

T. 9 G. aſen, rector of Lugger ſhall in Bucks, v. 
Hilton. The detendant infiited, that a ſmall meadow had 
been always enjoyed by the rector, in lieu of the tithe 
hay of another very large one. It appeared, that the firſt 
bore, one year with another, about four loads of hay, the 
ether about 150. The court ſaid, it could never be ſup- 
poſed, that any men in their wits would agree, to take 
four loads inſtead of 15. And the modus was ſet aſide as 
unreaſonable, 

8. Every modus mult be certain; and if it is uncertain, 
no length of time will make it good, Thus a preſcription, 
to pay a penny, or thereabouts, for every acre of arable 
land, is void for the uncertainty. 2 P. Vill. 572. 

Thus in the caſe of Blacket and Finney, T. 1725: On a 
bill to eftabliſh a modus, payable on or about the twenty 
fifth day of April yearly; it was objected to the uncer- 
tainty of the time of payment : And the court allowed the 
objection ; but gave the plaintiff liberty to amend, upon 
paying the colts of the day. Bunb. 198. 

So allo, a modus to pay four ſhillings for every day's 
ploughing of wheat, and two ſhillings for every day's 
ploughing of barley, hath been adjudged to be ill; it be- 
ing uncertain how much every day's ploughing was. 2 
P. Will. 462. 2 Salk. 657. 

So in the caſe of Bean, vicar of Lydd in Kent, T. 12 
An, The defendant inſiſted on a cuſtom to pay 15 in the 


pound according to the rent, when their land was let to 


the full value, or at rack rent; when it was not let, or 
let and a fine taken, then according to the value. After a 
full debate on both ſides, it was decreed to be a void mo- 
dus. This decree was cited 1 Geo. in the caſe of Shapter 
vicar of St Goram in Cornwall v. Mitchell, and allowed 
of for this reaſon, that it expoſes the parſon to be greatly 
impoſed on, who cahnot know what rent is reſerved, nor 
what fine is taken ; and as to the value of the land, that is 
ſtill more uncertain, 

M. 11 G. Webber and Taylor. A bill was brought to 
eſtzbliſh a modus; which was laid thus: For payment of 
ſuch a ſum of money, while the lands are in the hands of 
the proprietors : but if in the hands of any other perſon, 
to pay tithes in kind, or the money, at the election of 
tie parſon, Lord chancellor King faid, that he would 
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never eſtabliſh a modus againſt a parſon, without a trial at 
law, if he deſires it; but this modus is clearly ill, for x 
modus cannot be deſultory. Caf. Cha. King. 52. 

But in the caſe of Chapman and Monſon, H. 1729: 4 
modus that every occupier cf land within the pariſh, living 
out of the pariſh, ſhall pay a penny an acre for all paſture 
land within the pariſh, but if he lives within the pariſh, 
to pay tithes in kind, was adjudged to be a good modus: 
and this was ſaid to be the leſs unreaſonable, becauſe the 
tithes are given as a reward for the trouble and care which 
the parſon takes of the ſouls of his pariſhioners, in which 
caſe the labourer is werthy of his hire; but then, as the 
parſon is not beund to go out of his pariſh to viſit thole 
who only occupy land within the pariſh, fo it is but rea- 
ſonable, that they who have not the benefit of the par- 


ſon's care i.ould anſwer the leſs duty to him. 2 P. Ii. 


65. 
: 50 the caſe of Hardca/?le againſt Smithſon and Slater, 
July 1745 ; a bill was brought by the plaintiff as impro- 
priater of the rectory of Coverham in Yorkſhire {amongſt 
other rarticulars) for the tithe of hay. 1 he defendants 
juſiſt, that there are and for time immemorial have been 
ſevera] ancient uſages and cuſtoms within the ſeveral vil— 
lages, that all and every the occupiers of lands and tene- 
ments therein, have uſed to pay yearly on St James's day 
to the impro;riator of Coverham, certain annual ſums ot 
30S, 208, (and ſo on,) in lieu of all tithe hay yearly hap- 
pening with'n the lands therein ſpecified. It was object» 
ed, that this me:dJus cant be geod, for the uncertainty; 
for as it is laid, it may charge perſons with the payment 
of a modus {or tithe hay, who have no hay to pay tithe 
for, as perſons who have only houſes, wood land, arabie 
land, and the like; ard therefore it is to be preſumes, 
that no ſuch agreement between the parſon and pariſhioners 
was ever made, Lord Lardwicke ſaid, if there were a vio- 
lent pretumption of this kind, it might have weight. But 
he thought the preſuntption in this caſe was not ſo ſtrong; 
becaule the lands might be preſumed to be in the hands 
of one perſon at the time when the agreement was made; 
and if they were in the hands of ſeveral owners, they might 
all probably pay tithe hay, and therefore might agree, that 
they would pay ſo much for the tithe of hay, whether they 
ſhould have tithe hay or not; for as they pay it at all ad- 
ventures, they have the benefit of the modus when they 
have hay, and they may therefore have hay if they pleaſe, 


Aud as to the unccitiinty of the perſons who are to pa) 
the 
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the modus, as laid in the plea, it is well enough; for in 
ſuing for ſuch modus, it is not neceſtary for the plaintiff 
to make all the occupiers parties who pay a joint modus: 
ſor every part of the land is liable, and no occupier can 
be diſcharged, till the whole modus is paid. And there- 
fore the eccleſiaſtical court would be juſtified in determin- 
ing that every occupier is liable for the whole, and for 
each other : and therefore ſuing a part of the occupiers 
is ſufficient, 3 th, 245. 

T. 1733. Gibband Goodman. It was ſaid by Pengelly 
chief baron, that in an anſwer to a bill for tithes, it 1s not 
abſolutely neceſſary to expreſs the day of payment of a mo- 
dus inſiſted on, but this may be ſupplied by evidence, ſo 
as to be a foundation for the court to direct an iſſue at law 


to try the modus ; but in a croſs bill to eſtabliſh a modus, 


a day muſt be expreſsly alledged, otherwiſe it will be fatal. 
Bunb. 328. 

And many modus's have been ſet aſide, in regard that 
no day of payment was ſet forth by the defendant. As ig 
the caſe of Mhitehall and Offley, T. 5 G. Mr, Offley had 
ſued Whitehall in the ſpiritual court for tithes. hite- 
hall moved for a prohibition, and ſuggeſted a modus, but 
ſet forth no day of payment. For want of which, the 
court was opinion it was naught, 

E. 8 G. Goddard reQor of Caſtle Eaton in Wilts v. 
Kable, The defendant inſiſted upon ſeveral modus's, viz. 
za for a milk cow, 3d for a lamb, 3d for a colt, 1d for 
a garden, and the like: But they were all ſet aſide, in re- 
gard no time for the payment thereof was aſcertained by 
the defendant, \ 

T. 8G. IViudfard vicar of Ebeſhame alias Enſom in 
Surrey, againſt Croſſe, Modus, 4d a cow for milk and 
calf, 2d for a dry beaſt, 3d for a lamb, and fo on, but 
no day of payment ſet forth by the defendant : Set aſide 
for the ſame reaſon. 

Penrice, vicar of Dodderhill in Worceſterſhire, verſus 
Dugard. Modus 41 10s for all ſmall tithes ariſing on an 
eſtate called Impney : Set aſide, becauſe no day of pay- 
ment was ſet forth by the defendant in his anſwer. 

Pemberton vicar of Belchamp St Paul's in Eſſex, againſt 
arrow and others. Several modus's ſet aſide for the 
lame reaſon. | 

T. 9 G. Corpus Chriſti v. Vincent. Modus, 14d for a 
young milk cow, and 2d for an old milk cow, fet aſide 
for the ſame reaſon, 
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And the abe tel decrees go upon is, that tithes in 
kind being a proviſion made by law for the clergy, which 
become due at a certain determinate time, and which ik 
not then ſet forth are immediately demandable, ſhall nox 
be taken from them by an uncertain payment which be. 
comes due on no determinate day, and which they cannot 
know when to demand or go about to receive if ** with- 
held. Beſides that ſuch an uncertainty lays a foundation 
tor many diſputes; as in the caſe of the death of an in- 
cumbent, where tithes are paid in kind, all tithes ſevered 
before his death go to his executor, the reſt to his ſuc. 
ceſſor; but if a modus to be paid on no certain day ſhould 
be allowed, no one could determine in that caſe, whether 
it ſhou'd go to the executor of the preceding incumbent, 
or to the ſucceſſor, 

But tlie courts of late have not been ſo ſtrict, as to the 
limiting a preciſe day of payment. In the caſe of Carte 
and Ball, May 13, 1747 ; a bill was brought for a ſub- 
traction and account of tithes, againſt the inhabitants and 
occupiers of Hinckley in Leiceſterſhire, The defendants 
infift upon a contributory modus of 175 in the whole, paid 
for the Hides, in lieu and ſatisfaction of all tithes ; viz. 
55 8d for the part of Hides in the occupation of ſuch a 
perfon ; 48s 4d, for the part in the occupation of another; 
and 7s, for the part in the occupation of another. By the 
lord chancellor Hardwicke : I wo objections have been 
taken by the plaintiff, that it doth not expreſs the time 
when it is to be paid, nor enumerate the perfons by whom 
it is to be paid. As to the firſt, in the court of exche- 
quer, if a particular time was not laid, that court formerly 
would have over-ruled the modus, and not gone into the 
merits ; but more lately they have very properly let in a 
greater Jatitude of proof, and it is ſufficient if it is laid at 
a particular time er thereabeuts. But the ſecond is what | 
lay ſtreſs upon, that it is not ſaid by whom it is to be paid; 
and I do not know any caſe in the books or in experience, 
where it is not alledged to be paid by ſomebody, and it 15 
very reaſonable it ſhould be ſaid by whom, becauſe the 


pariſon may then be ſure to whom he muſt apply, or 


againſt whom he may have a remedy for his tithes. This 
cannot be ſupplied by ſaying, that in other parts of the 
anſwer they have ſhewn the 17s have been paid by thoſe 
perſons who have held theſe lands, for that may be accident- 
al: aud though it has been ſaid this court does not take 
cuſtoms ſo ſtrictiy certain as courts of law, yet this court 
requires cuſtoms to be ſubſtantially laid. If before the 
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coutt of exchequer, where caſes of this kind are more fre- 
quent, it would have been over-ruled at once. 3 Athyns, 


6. 

950 in the caſe of Richards and Evans, Oct. 26, 1747 
the plaintiff, as rector, brought a bill for payment of tithes 
in kind: The defendant, as owner of the farm, brought 
a croſs bill for eſtabliſhing a cuſtomary payment of 71 a 
year, in lieu and ſatisfaction thereof, For the plaintiff it 
was inſiſted, that this modus is neither well laid nor proved, 
nor is the day of payment certainly ſpecified ; for want of 
which a modus was held not good in point of Jaw in the 
exchequer, T. 5 G. becauſe the time of payment of a mo- 
dus ought to be as certain as of the tithes,in place of which 
it is ſubſtituted ; which, as to the fruits of the carth, is 
immediately on the firſt ſeverance ; and a cuſtom uncertain 
s no cuſtom. By the lord chancellor Rardwicke : As to 
the general queſtion, whether it is neceſſary to lay and 
prove a particular day of payment, the cale in the exche- 
quer was certainly ſo determined; but I remember it gave 
general diſſatisfaction in Weſtminſter hall and abroad, as 
wo nice to require the proof of a particular day; and it 
path been ſince adjudged to the contrary, that en or about is 
ſufficient : ſo that they have left off taking that exception 
the exchequer. 1 Vezey, 39. 

And it ſeemeth now to be held, where an annual modus 
hath been paid, and no certain day for the payment thereof 
is limited; that the ſame ſhall be cue and payable on the 
laſt day of the year. | 

g- A modus muſt be ancient: and therefore if it is any 
thing near the preſent value of the tithe, it will be ſuppo- 
ſed to be of late commencement, and for that reaſon will 
ve ſet aſidle. As in the caſe of Layfield rector of Chidding- 
told in Surrey and Delap, H. 1697, the defendant inſiſted 
on a modus of 3d for each lamb. The court held that 
was too much, and could not be; for that a lamb was not 
then worth 2s 6 d. in that country. 

So in the caſe of Benſon and Watkins, H. 3 G. The fol- 
lowing modus's, viz. 58 an acre for the tithe of winter corn, 
an acre for ſummer corn, 28 6d an acre for upland 


dig. 
L!:y4 and Small, 4 G. The deſendants inſiſted on ſeveral 


modus's for all ſmall tithes ariſing out of their reſpective 


farms. But it appearing by their anſwer, that their ſmall 
uthes in kind, in the year demanded by the bill, did not 
amount 
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meadow, and 3 an acre for lowland, were ſet aſide as too 
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amount to more in that year than the pretended modus';, 
the modus's were ſet aſide. | 

T. 7 C. Franklin and Jenkins, The bill was brought by 
the pariſhioners of Farnham in Hampſhire againit the vic; 
and tenant of the impropriator there under the hoſpital of 
St Croſs, to ciijabliſh ſeveral modus's ; ſome of which 
were ſet aſide as too big; and among the reſt, a pretended 
modus of 6d for the tithe of a calf. 

And the reaſon theſe decrees go upon is this: That the 
value of money being much greater at the time when all 
modus's are preſumed to have begun than it is now; 2 
modus near the value of the tithes at this day muſt haye 
been at that time a great deal more: and it is not to be 
ſuppoſed, that the pariſhioners would at any time give fo 
much more than the value of their tithes. 

In the caſe of Chapman and Smith, July 17, 1754; 
The bill was brought by the rector of the paiiſh of Al- 


. tringham in Kent, for payment of tithes in kind for the 


lands therein. The defence ſet up in the anſwer was 2 
modus in this pariſh time out of mind, that all occupiers 
in the marſh lands in this pariſh have always paid, or 
ought to pay, yearly to the rector 9d an acre and no more, 
for every acre of marſh land within the ſaid pariſh and the 
titheable places thereof in their reſpective poſſeſſions; 
except when ſown with corn, grain, flax, or planted with 
hops, as a modus in lieu of all tithe of hay and paſture, 
and all ſmall tithes except flax, hemp, and hops; and fo 
after that rate for a greater or leſs quantity than an acre 
of marſh land. For the plaintiff it was reſted on the 
rector's title. For the defendant it was argued, that this 
was a good modus and well laid, and a cafe in the exche- 
quer in 1726 was cited, where a bill was brought by Ki— 
chard Bate as rector of theepariſh of Harthorn, the very 
next to this pariſh, for tithes in kind; and a croſs bill by 
Sir Charles Scdley and others, inhabitants of that pariſh, to 
eſtabliſh a modus of one ſhilling for every acre of marſh 
land, laying exactly as the preſent modus: Two iffues 
were directed ; and upon the equity reſerved after the trial, 
the modus was eſtabliſhed. This is a precedent both in 
law and equity, ſhewing this as a modus well Je id, and 
that in a court where theſe kinds of bills are particularly 
attended to; and anſwers the objection of being too rank, 
this being laid only at gd an acre. In Evans and Price, 
26th Oct. 1747, it was held, that the rankneſs of a modus 
is not to be judged by compariſon of the ſum to the rent 


reſerved. on the land, but to the value of the land; o 
oh 
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that where it was neceſſary in point of proof, the court 
would direct that matter to be tried, but otherwiſe the 
court itſelf would judge of it, Thete lands lie in Rom- 
ney marſh ; to preſerve which, the owners are at a very 
great expence, and therefore it is probable that they made 
this compoſition, and then the variation of the land is not 
a reaſon to ſay this is a rank modus; for the value of lands 
depends on particular huſbandry, and is uncertain. It is 
impoſſible to ſay, what the value of the lands was at the 
time of this compoſition ; and reaſonable to think, a pro- 
per valuation was then made For the pleintiff it was 
anſwered, Where a modus appears fo large, that it is im- 
poſſible it could be time out of mind, the court will al- 
ways deſtroy ſuch a modus upon the face of it. Every 
modus preſumes an original agreement before the diſabling 
ſtatutes, by parſon, patron, and ordinary. The com- 
mencement then muſt be preſumed conſiſtent with right 
reaſon 3 and the court will not preſume, that the pariſhi- 
oners (in whoſe favour all theſe contracts are) made ſuch a 
compoſition, as was of more value than the tithes. The 
payments muſt be always in money, this being paſture 
tithe ; which is always pecuniary, cannot be ſpecific, and 
the only tithe in the kingdom which is not ſpecihe. It 
is not to be conceived, that 9 d would be paid, if the real 
tithe did not amount to half that. The value of an acre 
to ſupport this as a reaſonable compoſition at the time, 
muſt have been 7s 6d. So high a modus creates a ſtrong 
preſumption, that it was not made beyond time of memo- 
ry. The law fixes that to a certain period in the time of 
king Richard the firſt, ſince whoſe death it is above 560 
years, This then muſt be preſumed an agreement before 
that time to pay gd an acre. In fact, in the time of king 
Hen. 8. theſe lands were valued at 2s an acre; as appears 
trom ſeveral records, particularly from a ſurvey then taken, 
now produced out of the augmentation office, The other 


objection, and which deſtroys the modus on the face of it, 


is from the exception of tithe of hops; which ſhews it a 
compoſition coming-in in queen Elizabeth's time, tho” 
perhaps they exiſted here a little before, there being a ſta- 
tute in the time of Hen. 8. prohibiting them as a vene- 
mous weed, It could not then be an agreement before 
time of memory. The exception muſt be taken intire 
with the modus; for the court never ſevers a modus, or 
conſiders one part as good, and another as bad. Hops 
being alledged as part of the deſcription, it is thereby as 
much felo de ſe, as if laid particularly and 1 for 

ops; 
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hops; which is never allowed. By the lord chancellot 


Hardwicke: This cale is of very great conſequence, the 
marſh extending thro” a vaſt tract of country. The cout: 
certainly ought to ſupport the rights of the church, a0 
not to allow any modus or cuſtomary payment that by th. 
rules of law 1s not to be ſupported. At the ſame time the 
court ought not lightly to overturn cuſtomary payments, 
that have prevailed for a great tract of years, which i; 
commonly called time out of mind or the memory of man; 
tho' I do not mean ſtrictly according to the notion of law 
before the time of king Richard the firſt. There are two 
objections againſt this modus; one is, that this payment 
of gd an acre cannot have ſubſiſted time out of mind, be- 
caule qd an acre muſt be much above the value of the 
tithe at the time this modus muſt be ſuppoſed to comence; 
which the law of England by a pretty extraordinary ſtretch 
(and which, I believe, no other country does) makes from 
the tranſportation of king Richard the ſirſt to the holy 
land. The other is, that this modus cannot have ſubſiſted 
time out of mind, becauſe there 1s an exception of a pro- 
duct and culture, which was not and could not be in 
ule at the time when it was ſuppoſed to commence. And 
this objection hath in it ſomething very material; for hops 
are always allowed to have been introduced in modern 
times, that is modern in reſpect of long antiquity. They 
began to be uſed and propagated wn queen Elizabeth's 
time, and exiſted in this kingdom ſome time before; they 


were here, as tobacco 1s here, planted for curiofity and in 


ſmall quantities, It is not poſſible there could be ſuch an 
exception at the commencement of the modus; but the 
queſtion is, whether the making this exception overturns 
the affirmative part of the modus. And JI am of opinion it 
doth not. Suppoſe the agreement was to pay gd an acre 
for all ſmall tithes of this land, except ſuch ſmall tithes as 
ſhall be afterward introduced, that would be certainly a 
good agreement. Then inſtead of laying it in thoſe ge- 
neral words, they have ſpecified it with ſuch a ſort of pro- 
duct, as theſe lands probably will be tilled with. And it 
is too much to lay ſuch weight on this objection, as to 
overturn the modus on that account. The more material 
objection is, whether tbe modus is not too rank, It is in- 
ſilted upon as too high in point of value, and therefore that 
the court is bound to take notice of it, and ought to over- 
rule it. That doctrine hath undoubtedly prevailed in ſe- 
veral caſes; but moſt commonly as to the value of parti- 


cular things for which the modus hath been ſet 3 2s 
where 
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where it is ſo much for a ſheep, or lamb, or a particular 
kind of product, the value of which may be ſhewn at theſe 
times: But it may differ as to a modus ſet up as to the 
value of lands, becauſe ſeveral incidents and accidents 
may attend that; the alteration of traffick or commerce, 
or of the culture of land either improved or falling in 
value by accident, makes ſuch a modus more uncertain 
than in reſpect of the value of a particular kind of pro- 
duct, as calves, ſheep, lambs, and things of that kind. 
Therefore, tho' this objection is taken in point of law 
for the judgment of the court, yet the court doth not al- 
ways proceed as bound to determine it that way, but hath 
conſidered it as a matter of fact proper for a jury, And 
this being a caſe of ſo much conſequence, I ſhall ſend it 
to a trial at law. — And he directed an iſſue accordingly. 
2 Vezey, 506. | | 
In the caſe of Ekin and Pigot, March 3, 1745; a bill 
was brought for tithes in kind of the manor of Dodeſhall 
in the pariſh of Quainton. The defendant inſiſts upon a 
modus of 481, in lieu of all tithes of that manor. For 
the plaintiff it was inſiſted, that it was too rank; for the 
whole rectory was worth but 331 a year in Henry the 
eizhth's time; and the whole demeſne lands of that ma- 
nor in queen Elizabeth's time were worth but 481 a year, 
ſo that the modus then would have been juſt as much as 
the manor itſelf. And the plaintiff proved as exhibits the 
value of the firſt fruits from a return made by the aug- 
mentation office ; and for the value of the manor, an in- 
quiſition poſt mortem. By the lord chancellor Hard- 
wicke: There is no perſon more unwilling than I am to 
ſet aſide ſuch payments in lieu of tithes; but there muſt 
be ſome ground of law upon which to ſupport ſuch pay- 
ment. The objection is, its being too rank a modus, 
and conſequently that it could not be time out of mind, 
for it appears that manor is now but 80 l a year; and ac- 
cording to the natural improvement of lands from Henry 
the eighth's time, it ought to have been ten times as 
much, on account of money ſinking in its value, and 
lands riſing in theirs. The returns from the firſt fruits 
office, and the inquiſition poſt mortem, though they are 
not concluſive evidence, yet are ſufficient upon the cir- 
cumſtances of this caſe; becauſe the defendant has not 
produced any evidence to contradict it. Taking all the 
evidence together, this appears to be nothing more than 
a Compoſition upon agreement, which parſons have ſub- 
mitted to in ſucceſſion from time to time, and is merely 
2 a per- 
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a perſonal payment; not a compoſition real, which 1 
lome charge given to a parſon upon lands, under a dee 
to which himſelf and the patron and ordinary are parties, 
and of a different nature from this. 3 At. 298. 

„Upon the whole, all theſe modus's proceed upon x 
ſuppoſition of an original real compoſition having been 
actually made; which being loſt by length of time, the 
immemorial uſage is admitted as evidence to ſhew that 
it once did exiſt, and that from thence ſuch uſage was 
derived. Now time of memory hath been long ago af. 
certained by the law to commence from the reign of Ri- 
chard the firſt ; + and any cuſtom may be deſtroyed by 
evidence of its non-exiſtence in any part of the long pe- 
riod from his days to the preſent. Wherefore, as this 
real compoſition is ſuppoſed to have been an equitable 
contract, or the full value of the tithes, at the time of 
making it, if the modus fet up is ſo rank and large, as 
that it beyond diſpute exceeds the value of the tithes in 
the time of Richard the firſt, this modus is ee de ſe, and 
deſtroys it ſelf, For, as it would be deſtroyed by any 
direct evidence to prove its non-exiſtence at any time fince 
that æra, fo alſo it is deſtroyed by carrying in it ſelf this 
internal evidence of a much later original. Black}t. b. 2. 
Ce 3. 

5 A modus muſt be ſomething durable; becauſe the 
tithe in kind is an inheritance certain, and it is againſt na- 
ture that it ſhould be extinguiſhed by a recompence not as 
durable at leaſt, tho' not ſo valuable: for this realon, 
four pence. to be paid yearly, by two perſons inhabiting 
two ſuch houſes, in conſideration of all tithes, hath been 
adjudged ill; becauſe the houſes may decay, or none live 
in them. Gi. 675. | 
11. Cuſtom or preſcription muſt be conſtant, without 
interruption ; and perpetual, from the time whereof the 
memory of man is not to the contrary: for if there have 
been frequent interruptions, there can be no cuſtom or 


_ preſcription obtained. But after a cuſtom or preſcription 


— 


+ This rule was adopted, when by the ſtatute of 4 Tau. 1, 
c. 39. the reign of Richard the firſt was made the time of limi- 
ration in a writ of right. This period in a writ of right, by the 
ſtatute of 32 Hen. S. hath been reduced to ſixty years. And it 
ſeems ſomewhat unaccountable, that the datę of legal preſcrip- 
tion or memory ſhould fill continue to be reckoned from an x12 
{o very antiquated, | 
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s once duly obtained, a diſturbance for ten or twenty 


years {hall not deſtroy it. Deg. p. 2. c. 13. 


17. As every conſideration will not make a good ma- 
aus; fo a modus, tho' ſounded upon good conſideration, 
may be ſeveral ways diſcharged, and tithes become due in 
ind: As, | 
: (1) Where land is converted to other uſes: ſo, when 
the preſcription 18 for hay and graſs, ſpecially, in ſo many 
acres of land; if the land is converted into a hop garden 
or tillage, the preſcription is gone. 

(2) By the alteration or deſtruction of the thing for 
which the money was paid: as where two fulling mills 
were under the ſame roof, and turned into a corn mill; 
where alſo there was one pair of ſtones in a mill, and 
another pair was added; and where the watercourſe was 
altered by the owner, and the mill was pulled down and 
re-edified upon it; in all theſe caſes, it was adjudged that 
the modus was gone. But where a man was ſeiſed of 
eight acres of meadow and one of paſture, for the tithes 
whereof he had paid time out of mind five ſhillings and 
four pence, and afterwards the owner built a corn miil 
upon the, ſame ; it was adjudged that he ſhould pay no 
tithes for the corn mill, becauſe the land was diſcharged 
by the modus. 2 1nft. 490. 

(3) By non-payment of the conſideration, or payment 
of tithes in kind, for ſo Jong a time, as to deſtroy the 
poſſibility of making proof that ſuch cuſtom or preſcrip- 
tion was: but an interruption for ſome ſhort time only, 
will not diſcharge it; eſpecially if made by the leſſee, to 
the prejudice of the leſſor. Maiſi c. 47. Gif. 675. 

13. The rule is, that the modus is to be ſued for in the 
eccleſiaſtical court, as well as the very tithe; and if it be 
allowed between the parties, they ſha]l proceed there; but 
if the cuſtom be denied, it mult be tried at the common 
law; and if it be found for the cuſtom, then a conſulta- 
tion muſt go; otherwiſe the prohibition flandeth. The 
like is affirmed, in caſe a jury upon an iſſus joined in a 
prohibition upon a modus decimandi, find a ditterent mo- 
dus; fince a modus is found, they ſhall not have con- 
ſultation. 2 In/t. 490. 

The principal reaſon why the courts of common law 
prohibit the ſpiritual court from trying of modus's, are, 
that whereas every modus is leſs than the real value, the 
rule of the canon law is, that leſs than the real value 
ſhall not be taken, ind that a cuſtom to the contrary is 
void; and that the eccleſiaſtical and temporal laws differ 

in 
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in the times of limitation, forty years or under making ; R 
good cuſtom by the ecceſiaſtical laws, whereas by the inſti 
temporal laws it muſt be beyond the time of memory, the 
Gib/. 691. bring 
ut the ſpiritual courts have commonly allowed and do bill 
allow pleas of modus decimandi ; and the averment in the june 
prohibition is not that they do take cognizance, but that upor 
the plea hath been offered and refuſed ; which ſuppoſeth, lord 
that if the plea be admitted, the prohibition ought not to jun 
go. And accordingly it hath been affirmed by Doderidge heel 
and others, that the ſpiritual court may as well try the mo. com 
dus, as the right of tithes, and that a prohibition is not to tain 
be granted, till the ſpiritual court either refuſe to admit perf 
tne plea, ot proceed to try it by methods different from the that 
rules of the temporal law, as to the time of limitation, or efe 
number of witneſſes, or the like. And where lord Coke the « 
contended for the contrary doctrine, it was declared by nicd 
Kelynge and T wiſden, in the caſe of the biſhop of Lin- trial 
coin againſt Smith, that in caſe one libel for a modus deci- bitic 
mandi, if the ſpiritual court allow the plea, they may try for: 
it, Gib. 691. plea 
But, notwithſtanding, it ſeemeth now to be clearly no 
ſettled, that if a modus decimandi be ſued for in the ec- king 
cleſiaſtical court, a prohibition lies to ſtop the trial of it, cede 
if the modus be denied ; and the reaſon is not upon the bott 
account that the ſpiritual court wants juriſdiction, but 34 
in regard of the notion the temporal law hath of cuſtom, 
different from the ſpiritual : And ſeeing that every modus 
is due by cuſtom, it is the common law only that can 
determine, what time and uſage with us ſhall be ſufficient ] 
to create ſuch cuſtom, that is, time beyond all me— 
mory to the contrary, Whereas by the ſpiritual law, 
ſometimes ten years, ſometimes twenty, they will adjudge 1 
ſufficient to create a cuſtom. And prohibitions in ſuch 
| Caſes are granted, not becauſe the ſpiritual court hat 
not juriſdiction of the matter, but in reſpect of the trial 
which is to be by the temporal law only; and if upon > 
the trial it be found for the modus, the proceedings ſhall 
go on in the ſpiritual court; if againſt the modus, the | 
prohibition ſhall ſtand. 7a. c. 50. | 
But if in the trial of a modus, the defendant permits 
the ſpiritual court to proceed to ſentence, he is then too 5 


late to come for a prohibition; becauſe it is only for de- 
fect of trial, and not for deſect of juriſdiction: but 2 
man is never too late for a prohibition, where it is for de- 


fect of juriſdiction. Bunb. 17. 
Rot heran 
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Rotheram and Fanſhaw, March 25, 1748; On a ſuit 


jaſtituted in the eccleſiaſtical court for ſubtraction of tithes, 
the defendant there, without pleading any diſcharge, 
brings a bill to eſtabliſh a modus. The anſwer to the 
dil does not admit it. And he now moved for an in- 


jundion to ſtay the proceedings in the eccleſiaſtical court, 


upon the bare ſuggeſtion of a modus by his bill. By the 
lord chancellor Hardwicke : If I ſhould grant this in- 


junction, I ſhould make a precedent for tripping up the 


heels of two courts, the eccleſiaſtical court, and a court of 
common law. Theecclefiaſtical court have a right to re- 
tain ſuits for tithes, whether at the inſtance of a ſpiritual 
perſon, or lay impropriator. There may be a ſuit alſo in 
that court for a modus, as well as for tithes in kind. The 
defendant likewiſe may plead a modus there; if admitted, 
the eccleſtaſtical court may go upon the modus; if de- 
nied, the ecclenaſtical court cannot proceed, for defect of 
trial ; and if ſo, it is the common ſuggeſtion for a prohi- 
bition in the court of king's bench; but if you come there 
for a prohibition, you muſt firſt ſhew the modus has been 
pleaded in the eccleſiaſtical court, and denied there : And 
no other court has the cognizance of it but the court of 
king's bench. And therefore I will not make ſuch a pre- 
cedent, as by a ſide wind will take away the juriſdiction of 
both courts at once. — And the motion was denied, 


3 4th, 628. 
V. Of the ſeveral particulars tithable. 


J. Corn and other grain, as beans, peaſe, taxes, 
velcbes. | 


IT. Hay and other like herbs, and ſceds, as clover, 
rape, woad, broom, heath, furze. | 
II. Agiſiment or paſturage. 


V. Wood. 
V. Flax and hemp. 


VI. Madder. 

VII. Hops. 

VIII. Roots and garden herbs and ſeeds; as tur- 
nips, parſley, cabbage, ſaffron, and ſuch like, 

IX. Fruits of trees, as apples, pears, acorns. 

Tos. HE: Ff A. Calves, 
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X. Calves, colts, kids, pigs. 
AT. Woel end lamb. © 
XII. Milk and cheeſe. 
XIII. Deer and conies. 
XIV. Fowl. 


tom 
XV. Bees. Will, 
XVI. Mills, fiſhings, and other perſonal tithes, Tk 

| | ſet u 

I. Corn and other grain, as beans, peaſe, tares, * 
vetches. forth 

- cont! 

I. ORN is a pradial, great tithe; and is tithable 2. 
according to the cuſtom of the place; and is WW nc t 
commonly tithed by the tenth ſhock, cock, or ſheaf, WM field: 
where the cuſtom of the place is not otherwiſe. Cad. Wl law 
3. | 
955 common right, the owner of the corn ought to cut * 
down and prepare the fame, and to make it up into urn 
ſheaves, cocks, or ſhocks; and if the owner refuſe to do culte 
it, the parſon may ſue him for the ſame in the ſpiritua head 
court; but then the ſuit ought to be ſpecial, for not ,. 
ſetting them forth in cocks, and not generally for not 4 
ſetting them forth. But having made the corn into dot 
ſheaves, he is, not bound to ſet it up in heaps, unle(s WW year 
the cuſtom of the place oblige him thereunto. Mad. Wi «the 
c. 49. 5 
If a preſcription be, to pay certain ſheaves of corn for . 
all tithes of corn, this is no good preſcription ; ten 
the pariſhioners ought to make it into ſheaves ; aud thcrz- A,. 
fore part of his duty in kind, cannot be in ſatisfaction [ 
the reſidue. Waiſ. c. 49. the 


If the cuſtom of the place be, to meaſure forth to tt: Wi for 
parſon the tenth part of the corn whilſt growing up e 
the land; it ſecmeth that this manner of tithing ovgit lam 


to be obſerved: or if the cuſtom be, that the parlon 6 
ought to have for his tithe of corn, the tenth land 0: Wi real 
corn, beginning at ſuch land as is next to the church, Gra 
this cuſtom is good: but when in ſuch caſe the parila - gre 


ioners by covin, to defraud the parſon, did not manure Wi dil 
and ſow ſuch lands (the corn of which would by de i cul 


cuſtom be to the parſon) ſo ſufficiently as mar * 
ande, c 
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nds, and the parſon therefore did ſue in the ſpiritual 
court generally for the tenth ſheaf and ſhock, and a 
prohibition was awarded becauſe it was ſaid that the par- 
on might have his remedy at the common law for the 
fraud; yet afterwards in the ſame caſe a conſultation 
was granted, Wray chief juſtice ſaying, that this cuſ- 
tom was againſt common reaſun. Waiſ. c. 49. 2 P. 
all. 56 | 

If eee be, that the odd ſheaves or ſhocks, under 
the number of ten, ſhall not be tithed, by reaſon that they 
ſet up the tithes in heaps or ſhocks, which of common 
gut the owner of the corn is not bound to do; the owner 
not bound to divide the ſaid ſheaves, or ſhocks, and ſet 
forth the tenth thereof, for that ſuch cuſtom upon ſuch 
conſideration is good. Hat. c. 49 

2. It is laid down in all the old books, that tithes are 
not to be paid for the herbage of meres or balks in corn 
felds; but that the ſame are freed thereof by the common 
law and cuſtom of the realm. 2 Int. 652. 

3. So, it is ſaid, no tithes ſhall be paid for hay which 


Balks and metes. 


Headlands. 


ztoweth upon headlands, where the horfes and plough 


tun when the lend is ploughed, if there be alledged a 
cultom not to pay this, and alio it be averrcd that the 
headland is only ſufficient to turn the plough. 1 Ro{s 
Fr. 646. | | 

4. So, if a man pay tithes of corn, it is ſaid, he ſhall 
not pay any tithes for the ſtubble which groweth the ſame 
year upen that land, tho' the ſame be cut for thatch or 
ather uſes. 2 In/t. 652. 1 Rolls Abr. 640. 

5. So, if a man pays tithe of corn, he ſhall not pay 
any tithes for the after-paſture of that Jand for that ſame 
year, nor for agiſtment in ſuch after-graſs. 1 Koll's 
fir. 641. 

[Nevertheleſs, notwithſtanding theſe great authorities, 
tie modern determinations in equity are directly contrary z 
for that the balks and meres, the headlands, ſtubble, and 
iter eatage, are as much a part of the increaſe of that 
lame year as the corn or hay. ] 

b. A preſcription may be within a pariſh, that by 
realon they have not ſufficient meadow for milch kine and 
Caught cattle, they have uſed to cut ſome of their tares 
green, and give them to the aforeſaid ſtock, and to be 
vicharged of tithes for the ſame: and this is a good 
cuſtom and conſideration, for that the parſon hath an 
idvantage thereby as well as the pariſhioner, namely, in 
tie tithe milk, and manuring of the other corn land; and 
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the matter is, the want of meadow and paſture; and g;, 
ſurmiſe is as if it had been ſaid, that for, want of meaday 
and paſture, they have uſed to eat their meadows wit 
their plow cattle, and for ſo much as they did eat to pay 
no tithes. Wat. c. 49. Bunb. 279. 

So if a man, according to the cuſtom of the countr; 
doth ſow his land to feed his horſes for tillage, and ti, 
uſe hath been to ſuffer the horſes to be fed upon the land 
without any mowing of the grain; the parſon ſhall ng 
have any tithes thereof, becauſe it is no more than pal. 
ture for his horſes. Malſi c. 49. 

7. If a man gather green peaſe to ſpend in his heute, 
and there ſpend them in his family, no tithes ſhall be 
paid for the ſame ; but if he gather them to ſell, or 9 
feed hogs, there tithes ſhall be paid for them. 1 Na 
Abr. 647. Deg. p. 2. c. 3. 

It hath been diſputed, whether the tithe of beans and 
peaſe, gathered by the hand, and ſold for man's food, is 
a great or ſmall tithe, As in the caſe of Sims, vicar of 
Eaſtham in Eſſex, againſt Bennet and Johnſon, occupiers 
of lands within the ſaid pariſh, and Miles and Hitch, in- 
propriators of the rectory of the ſaid pariſh ; Dec. 6, 
1762. Mr Sims, the vicar, brought his bill in chancery 
in the year 1756, ſetting forth, that by the encowment 
of the vicarage he is intitled to the tithes of gardens and 
curtilages, and all ſorts of tithes, except the tithes c. 
ſheaves and hay and mills [preter decimas garbarum t! 
ni et mulendinorum ad ventum]; that the defendants Er- 
net and Fohnſon, holding ſeveral parcels of land in the (aid 
pariſh, did in the ſame year cultivate ſeyeral pieces of ſuch 
land with beans and peaſe, of ſuch fort as are genera! 
uſed for the food of man, which they gathered in the 
months of June, July and Auguſt, by the hand in tt 
field, by plucking them from the ftalk whilſt green, aud 
ſent the ſame to market, and ſold them for the food ef 
man accordingly ; and inſiſting, that by the gathering 
beans and peaſe by the hand, fo cultivated as aforeſaid, he 
the ſaid Sims, as vicar, by virtue of the ſaid endowment, 
became intitled to the tithe thereof, and that no tithe 
ought to be paid for the ſame to the impropriator, net 
ought beans and peaſe ſo cultivated and gathered by the 
hand, by plucking from the ſtalk whilſt green, to be con- 
fidered as part of the tithes appropriated to the rector) 
To this bill the defendants put in their anſwers. And 
the defendant Bennet ſaid, that in the year 1756, he 
ſowed thirteen acres or thereabouts with peaſe and beats, 
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in the open fields in the ſaid pariſh, and believed that in 
ſune, July, and Auguſt in the ſame year, he gathered 
ten acres and a half or thereabouts of the ſame by the 
hand in the field, by plucking them from the ſtalk whilſt 
they were green, and fold them in a cart by retail by 
pecks and ſmaller quantities, in and about the pariſh of 
Eaſtham, and in the ftreets of London, and the remain— 
der of ſuch peaſe and beans were gathered into the barn 
and threſheed. And the defendant Johnſon ſaid, that he 
ſowed five acres of beans and peaſe in like manner, and 
part thereof he plucked by the hand when green, and 
ſold the ſame in London ſtreets and at market, and ga- 
thered and threſhed the remainder in the barn. And 
both the ſaid defendants ſaid, that all their ground in the 
aid pariſh, ſowed with peaſe and beans in the faid year, 
ws ploughed for that purpoſe, and no part thereof was 
dug with a ſpade except under or near the hedges, where 
the ſame could not be ploughed, or in ſuch places as 
were too wet to be ploughed; and that the tithe of all 
beans and peaſe, whether gathered green or otherwiſe, 
taving been always paid to the rector, and eſteemed to 
de.ong to him, they had therefore compounded with the 
impropriators for the ſame, and hoped they ſhould not be. 
compeiled to account alſo with the vicar for the ſame 
tithes, The defendants Wilkes and Hitch, in their an- 
[wer inſiſted on their right as impropriators. Witneſſes 
were examined on both ſides. Several of whom depoſed, 
that ſuch peaſt and beans as are uſed for the food of man, 
had been cultivated in the fields and grounds of the pariſh 
of Eaſtham, only for about thirty years paſt, and were 
cultivated and gathered green off the ſtem, as uſually done 
in a garden (fave only that in the field the plough hath 
been generally uſed and in the garden the ſpade), and in 
rows, but in a different manner from thoſe planted and 
ſowed in fields in the common courſe of huſbandry for 
provender and not for man's food, And one of the wit- 
neſſes, Mr, Wyat, vicar of the pariſh of Weſtham (ad- 
Joining to that of Eaſtham), ſaid, that in the year 1753, 
de commenced 2 ſuit in chancery againſt the impropriator 
and others of his ſaid pariſh for ſuch tithes, and that the 
then lord chancellor decreed in his favour, and he hath 
enjoyed the ſaid tithes ever ſince, On hearing, the lord 
keeper Henley decreed, Nov. 10, 1760, that the vicar's 
bill ſhould be diſmiſſed, without cos. Upon this, Mr 
ms appealed to the houſe of lords, ſetting forth the 
ellowing reaſons, 1. It is admitted by the reſpondents, 
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that if the tithe of beans and peaſe, cultivated in a ozr. 
den-like manner, and gathered by hand whilſt green, is 
a ſmall tithe, the fame is not, included in the exception 
out of the vicar's endowment. Many arguments may be 
offered to prove it ſuch. Ihe quality of all tithes is tg 
be determined at tie time of ſeverance when the right 
accrues. The fame thing which produces a great tithe 
in one ſtate and mode of culture, produces a ſmall tithe 
in another. If clover is cut for bay, it is conſidered , 
a great tiche ; when ſuffered to grow for ſeed, it is con- 
ſidered as a ſmall tithe, This is alſo the caſe of tare; 
when cut green, they are referred to the claſs of ſmall 
tithes; when matured and dried before cut, they are te. 
ferred to the claſs of great titnes. The tithe in queſtion 
is certainly not a tiche of corn or grain; and it bears 
two marks of a {ma'l tithe; the one, that it is in the na- 
ture of a garden tithe, being diſtinguiſhed out of the de. 
ſcription, not by difference of culture, but merely by the 
locality of ſetting bears and peaſe in fields: the ether, 
that it is 2 new and modern culture. 2. Suppoſing the 
tithe in queſtion to be a great tithe ; ſtill the vicar was 
intended to be endowed with it, becauſe it is not in- 
cluded in the exception out of his endowment, Pez 
and beans plucked by the hand, whilit green, from the 
ſtem, however cultivated, or wherever planted, can never 
be tithed under the deſcription of decimæ garbarun, 
Spelman in his gloſſary interprets garba to be faciculus 
either of fruits or wood, Du Freine calls it ſpicarun 
manipuluss And Matthew of Weſtminſter ſaith, frumeni 
manipalus quem patriæ lingua dicimus ſheat, gallice vero gai- 
bam. But the tithe in queſtion cannot fall under ti 
meaning of the word garba, being ſet out and taken by 1 
meaſure totaily different. 3. It doth not ſeem an ob— 
jection of weight to the appellant's demand, that if tithes 
are paid to the vicar for peaſe and beans gathered gree!, 
an ther tithe will be claimed by the rector, when the 
ſtalks ripen and ate cut down, by which means a Couvle 
tithe is ſaid to be pavable for the ſame thing. This wil 
appear otherwiſe, when the matter is confidered not in 
the light of paying two tithes for one thing, but of di. 
viding the ſame tithe between two different owners, 4c. 
cording to the grant of appropriation, The vicar wil 
have his tithe of what is actual'y gatnered green, and the 
ector of what is left, after it ſhall be cut down. 4. [tis 

ſubmitted to be an objection of as little weight as the ob- 
jection juſt anſwered, namely, that in conſequence of " 
appel 
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-ppellant's reaſoning, the farmer will have it in his 
power to determine the property of tithes between reQor 
and vicar, from the manner or place of culture, or time 
of gathering, But this 1s a contingency, which attends 
this ſort of right; the occupier being allowed by law to 
cultivate his lands, as he and the landlord ſhall think pro- 
per; which makes tithes in their own nature, a fluctuating 
and uncertain inheritance. On the other hand the 
reſpondents hope the decree will be affirmed, for theſe 
(amongſt other) reaſons. 1. Becauſe a vicar cannot 
claim tithes of any kind but by endowment, or by 
uſage (which is only evidence of an endowment). In this 
caſe, there : no evidence of uſage; and therefore if the 
vicar is not intitled to the tithes in queſtion under the 
endowment, he is not intitled at all, But, 2. By the en- 
dowment, the tithes in queſtion are excepted out of the 
grant to the vicar ; for the words decimæ garbarum, in the 
exception, have been always conſidered as technical 
terms, appropriated to, and deſcriptive of great tithes, 
and to diſtinguiſh them from ſmall tithes, And garba in 
its ſignification comprehends peaſe and beans growing in 
helds, as well as all other forts of corn and grain growing 
in helds. So that peaſe and beans are in their own na— 
ture a great tithe, and excepted out of the vicar's endow- 
meat in this caſe, under the name of garbæ. 3. As to 
the objection, that in the preſent caſe, the peaſe and 
beans being plucked green, and ſold for the food of man, 
they are applied to the ſame uſe as beans and peaſe grow- 
ing in gardens, which are a ſmall tithe; and that this 
tithe ought to take its denomination from the uſe the 
thing tithable is applied to, and therefore is a ſmall or vi- 
catial tithe, and not within the meaning of decimæ gar- 
larum : It is anſwered, that all the caſes relative to tithes, 
taken together, ſerve to prove, that the law denominates 
and adjudges tithes to be great or ſmall, according to the 
nature of the thing, and not from the mode of cultiva- 
tion, or uſe to which the thing is applied. And therefore 
in this caſe, the application of the peaſe and beans in 
queſtion for the food of man, they not being nor falling 
under the denomination of tithes of gardens, technically 
called decimæ hortarum, ought not to convert the tithes in 
queſtion into ſmall tithes, And, after a full hear- 
ing, Dec, 6th and 7th, 1762, the lords affirmed the 
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IT. Hay, and other like herbs and feeds; as (hwy 
rape, woad, broom, heath, furze. 


1. By a conſtitution of archbiſhop Winchelſea, it is 
ordained, that the tithes of hay whereſoever it growteth, whe. 
ther in large meadows or ſmall, or in the highways, ſhall J- 
dema .ded and (as is expedient) ſhall be paid to the church, 
Lind. 191. | 


In the highways] In chiminis : But in a conſtitution of 
Gray archbiſhop of York, from which this conſtitution 
is taken and in a great meaſure copied, it is in cheviſis, in 
the fore acres, or heads of the ploughed land; (altho' 
the common law, as it hath been ſaid, will not admit of 
this.) Johnſ. Winch. 


It hath been reſolved, that if a man cut graſs, and be- 


fore it be made into hay, but only put into ſwathes, he - 


carrieth and giveth it to his plough cattle for their ne- 
ceſſary ſuſtenance, not having ſufficient for their ſulte- 
nance otherwiſe; no tithes ſhall be paid thereof. 1 Koll's 
Abr. 645. Bunb. 279. 

But in the caſe of Vebb and Warner, M. 2 J. when 
the inhabitants, of divers marſhes and fenny lands, who 
uſed to gather a rough hay, called fenny fodder, for want 
of ſufficient graſs to ſuſtain their beaſts in winter, alledged 
that they did this for the ſuſtenance of their beaſts and 
the better increaſe of their huſbandry, and ought there- 


fore to be freed from the payment of tithes ; the court 


held, that this ſurmiſe was not ſufficient, for one may 
not preſcribe in non decimando; and in that it is alledged 
they beſtow it upon their cattle there, that is not any 
cauſe of diſcharge ; for ſo they may preſcribe for corn 
ſpent in their family, or for corn given for provendet 
to their cattle ; whereby no tithes ſhould be paid. Cr. 
a. 47. 
7 Has is a prædial, great tithe; and is to be tithed in 
ſwathes, windrows or cocks, as the cuſtom of the place 
is. God. 412. | | 3 
Of common right, it ſeemeth that graſs is tithable 
when it is put into graſs cocks, and not before ; for that 
then the tenth may be ſevered from the nine parts. Wa). 
c. 49. | 
12 the caſe of Fox and Ade, E. 1729, in the chan- 
cery; it was objected, that the pariſhioners de jure 
ought to make their tithe graſs into hay, But * 
| | chan- 
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chancellor King declared the law to be otherwiſe, and 
interrupted the counſel when they began to ſpeak to this, 
typing that all which the pariſhioners were bound to do 
was, to cut down the graſs and divide it into ten parts, 
after which the parſon was to make it into hay; and that 
this had been ſo reſolved in a Devonſhire caſe (the caſe cf 
one Reynolds.) 2 P. Will. 520. 

Yet in the notes upon the ſaid caſe, by the editor, it 
is obſerved, that it is called the tithes of hay, and not of 
graſs: and fo is the aforeſaid conſtitution, 

But whatever the owner is obliged to do of common 
right, the cuſtom of every place is to be obſerved; and 
therefore, if the cuſtom be to meaſure out the tenth part 
of the graſs ſtanding for the tithe thereof, and that the 
parſon ſhall cut and make it, this is good. And in this 
and all other caſes, when the tithe of the graſs is ſet 
fo:th, and the owner is not bound to-make the parſon's 
tithe into hay; the parſon de jure may make the graſs 
into hay upon the land on which it grew, altho' the uſage 
time out of mind hath been to the contrary: And it is 
needleſs for the parſon to alledge a cuſtom for the doing 
of it. Waiſ. c. 49. 

The finding ſtraw for the body of the church, is no 
ciſcharge from tithe hay, becauſe it is no advantage to the 
parſon, who is not charged with the repairs of the church, 
Gro. Eliz. 276. | 

But a meadow in the pariſh, of which the parſon and 
his predeceſſors had been ſeiſed time out of .mind, was 
judged a good conſideration for the pariſhioners to be dif- 
charged of tithe hay; for it ſhall be intended, that it 
8 originally given on that account. 1 Rolls Abr. 

49 

2. Rolle ſays, that of after mowth, that is, the ſe- 
cond mowth, tithes ſhall be paid de jure, without a ſpe- 
cial preſcription to be diſcharged by payment of the tithes 
out of the firſt mowth, and then it ſhall be diſcharged, 
I Rol”s Abr. 640. 


But Sir Simon Degge ſays, that tithes are not to be 


paid of the aftermaths of meadows : But if the meadow- 
ing be fo rich that there are two crops of hay got in one 
year, there the parſon ſhall have tithe as well of the latter 
as of the former crop. Deg. p. 2. c. 3. 

But if the occupier of the land can preſcribe, that in 
conſideration the owner doth make the firſt tonſure into 
good and ſufficient hay, and ſet it forth in cocks ſufi- 
ciently dried, then he ſhall be diſcharged of the tithes of 


the 
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the aftermowth ; this is a good preſeription and diſcharge 
by reaſon of the labour and coſts he beſtowed in maki;» 
the firſt tonſure into hay. Boh. 46, 47. 

Or if the preſcription be, to be diſcharged of the tithe 
of the aſtermowth, only upon conſideration that they have 
uſed time out of mind to cut down the graſs of the firſ 
mowth, and the ſame to tedd and ſhake abroad, and the 
ſame graſs ſo diſperſed and caſt abroad to gather into weak; 
and windrows, and put it into ſmall cocks at their own 
colts; this is ſufficient, tho” it be not made into perſect 
hay. Cro. 7a. 42. 

And in the caſe of Norton and Priges, T. 9 W. it was (aid 
by Treby chief juſtice, that tithes are not payable for 
aftermowth de jure; and therefore it is but form to lay a 
cuſtom to be diſcharged of tithes of aftermowth, in con- 
ſideration of making the former mowing into hay; for 
tithes are payable only of things renewing once in the 
year. L. Raym. 242. 

3. So it hath been ſaid, if a man pay tithes of hay, 
that no tithes ought to be paid de jure afterwards for the 
paſture of the ſame land for the ſame year; for he ſhall 
not pay tithes twice in a year for the ſame thing : for the 
after paſture is only the relicks of the hay of which be 
hath paid tithes before. 2 [n/?. 652. 1 Koll's Abr. 640. 

Nor for agiſtments in fuch after graſs. 1 Rolls Arr. 
640. Bunb. 1, 7. 

[But, as was before obſerved, the modern determina- 
tions in equity will not allow of theſe diſtinctions ; for 
the after-mowth or after-eatage are undoubtedly part of 
the iacreaſe of that ſame year.] 

4. Dr Watſon fays, the tithes of clover graſs ſhall g 
to him that hath the tithe hay, Watf. & Io" 

And in the caſe of Franklyn and the maſter and brethten 
of St Croſs, T. 1721; the vicar being endowed of tithe 
hay, it was decreed, that he was thereby intitled to clo- 
ver, ſaint foin, and rye graſs; which are ſpecies of hay 
that is the genus. Bunb. 79. 

But the /eed of clover is in its nature a ſmall tithe, 
IVatf. c. 49 6 | 

Thus in the caſe of J/allis againſt Pain and Underbil, 
H. 1738, a bill was exhibited in the exchequer by the 


* 
E 


plaintiff Hallis, who was tenant or farmer under the im- 


propriator of the great tithes in the pariſh of Prittlewell in 
Kent, and inſiſted, that the defendant Pain ſowed a held 
with clover, which was cut for hay, and that he let the 


aſtermath grow for ſeed which was cut ana e " 
C; 
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ſeed, of which the plaintiff ought to have the tithe as a 
great tithe, The defendant Pain inſiſted, that he had 
paid the plaintiff for the tithe hay of his clover.z and 
that the aftermath 'of clover ſtood for ſeed, which was a 
ſmall tithe, and payable to the vicar. And Mr Underhill 
the vicar, iniſted upon the tithe of clover ſeed as a vi- 
carial or ſmall tithe. By the depoſitions of ſeveral wit- 
neſſes it appeared, that the difference between clover cut 
for hay, and that cut for ſeed, is conſiderable ; when 
made into hay, it is cut while the graſs is green, and fit 
for cattle to eat; when cut for ſeed, it ffands till the 
ſtalk is good for little or nothing, and the ſeed is the only 
thing of value or regarded. It was argued tor the plain- 
tiff, that clover ſeed is in the nature of it a great tithe, 
and therefore due to the plaiatift; for as tithe hay is due 
to him, the ſeed of that hay muſt of conſequence belong 
to him alſo ; that where the parſon is intitled to tithe 
hay, he Will be intitled to the hay made of clever, as 
well as of other graſs: and it to the hay, likewiſe to 
the ſeed. On the other fide it was inſiſted, that clover 
ſeed is in its nature a (wall tithe ; that the tithe of no 
ſe:d was ever looked on as a great tithe ; and as to what 
was ſaid that the ſtalk and ſeed ſhould go together, it is 
frequent that the ſeed or fruit of trees goes to the vicar, 
when the tree goes to the parfon : wood 1s always rec— 
koned a great tithe, and goes to the rector, unleſs the 
vicar be ſpecially endowed with it ; but acoras, as well 
as the fruits of all other trees, were always held as ſmall 
tithes. Lord chief baron Comyns delivered the reſolu— 
tion of the court: That by the cannon law, as long as 
the diſtinction hath been made between great and imall 
titnes, which is as ancient as appropriations tc the reli- 
gious houſes, who uſually engrofled the great tithes, but 
left the ſmall tithes to the curate, all feeds have been 
reckoned as ſmall tithes. The common law ſcems to 
follow the canon law in this point. And all the reſolu- 
tions relating to tithes which proceed from things newly 
introduced into England, have held them to be ſmall 
tithes; as ſaffron, woad, flax, hops, tobacco, As to 
clover ſeed, there doth not appear to have been any ex- 
preſs determination in this point: But it is a ſeed, and 
all ſeeds are mentioned as ſmall tithes.” It is true; that 
Clover graſs made into hay is of the nature of all other 
graſs mace int.» hay, and conſequently muſt belong to the 
parſon, or otaer who is intitled to tithe hay; but it 
does not follow, when it ſtands for ſeed, and is not made 
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into hay, that the ſeed may not be ſmall tithes, Raps 
ſeed, caraway ſeed, turnip ſeed, muſtard ſeed are ma] 
tithes ; but if the herb be growing with other graſs and 
made into hay, it would be great tithe. And all the 
barons agreed in opinion, that the plaintiffs bill ſhould 
be diſmifled. Baron Parker ſeemed to doubt, as it par. 
took of the nature of the talk, from whence it was taken. 
Comyns. 633. 

And it hath been decreed, ſince this caſe, that the ſced 


of clover is a ſmall tithe. Bunb. 344. 


A modus may extend to clover, although of late only 
brought into England, if the modus be ſuch as covers 
all tithes of hay. Bunb. 20. 

5. Rape ſeed, is a {mall tithe.” It has not been ſown 
many years in large quantities in this country. And 1 
do not find or xno of any judicial determination concern- 
ing this particular ſpecies of tithe. The method of cul- 
tivation of rape ſeed is this: It is ſown in Auguſt or Sep- 
tember ; and ſuffered to grow till the feed is quite ripe 
and then it is cut down, with the greateſt care, and if 
poſſible in calm weather, with ſickles, leſt any of the ſeed 
ſhould drop from the pods, and be loſt upon the ground. 
And for the ſame reaſon it is never bound up in ſheaves, 
or made into hattocks: but, as ſoon as may be, it is 
githered upon a large cloth, brought into the field for 
the purpoſe : and upon ſuch cloth is threſhed and dreſſed: 
and then the ſeed is removed out of the field in ſacks or 
bags. The ripeneſs of the ſeed when proper tor cutting, 
and the ſmallneſs of it, renders this method of cultivation 
abſolutely neceſſary ; for if it was to be bound up in 
ſheaves, or gathered into heaps, and then removed in 
carriages or otherwiſe out of the field to be threſhed and 
dreſſed, a great part of the ſeed would be ſhaken and 
loſt, which would not only be a damage to the owner, 
but alſo to the land, for the ſhaken ſeed would grow 
again, and ſpoil the future crop of grain. 

It is uſual for the occupier of the land to agree with 
the owner of the tiche, for the tithe of rape feed at (o 
much an acre, 

It never has been determined, in what manner the tithe 
of rape ſeed ſhall be ſet out by the occupier of the land, 
where he does not agree to pay a compoſitian for it. But 
the better opinion ſeems to be, that it ſhould be ſet out 
by meaſure in the field, after it is threſhed and dreſied; 
as, from the manner of its cultivation, the owner of tic 


tithe cannot ſooner remove it from the land; and as k. 
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has no right to enter upon the land for any other purpoſe 
than to take away his tithe, which in this caſe is not 
capable of being taken away before it is threſhed and 
dreſſed. 

6. Woad growing in the nature of an herb, the tithe 
thereof is a ſmall tithe : as was agreed by all the juſ- 
tices, in the caſe of Udal and Tindal, H. 1 Car. Gro. 
Car. 28. 

7. No tithes ſhall be paid of fern. 2 [n/t. 652. 

8. It is ſaid, that for heath, furze, and broom, tithe 
ſhall be paid; unleſs the party ſet forth a preſcription or 
ſpecial cuſtom, that time out of mind there hath been 
paid milk, calyes, or other tithes, for the cattle that have 
been kept upon the ſame lands; in which caſe they ſhall 
not pay tithes. God. 413. Gb.. 608. 

Alſo if they be burned in the owner's houſe kept for 
huſbandry within the pariſh, they may be diſcharged. 
Wad. b. 2. c. 2. Bob. 53. But otherwiſe if fold. 
Beh. 53. 

So + the caſe of Rolfe and Harding, M. 12 An. It 
was admitted, that no tithes are due for furze ſpent upon 
the premiſſes ; but for furze cut into faggots and ſold, 
it was decreed by the lord chancellor Harcourt, that 
tithes ſhould be paid. Vn. Diſmes. Z. 31. 


III. Agiſiment or paſturage. 


1. Agiſtment is the keeping or depaſturing of ſheep, 
and of any kind of cattle, whether beaſts or horſes: And 
the tithe of agiftment is the tenth part of the value of the 
keeping or depaſturing of ſuch ſheep, beaſts, and horſes, 
as are liable to pay it. And it is fo called from the 
French geyſer, Pier, [jacere] to lie; becauſe the beaſts 
are levant and couchant, that is, lying and riſing, 

2. In the caſe of the vicar of K:/lington againſt the 
maſter and fellows of Trinity college and others, the vi- 
car, being intitled - to all the ſmall tithes, claimed by 
virtue thereof the tithe of agiſtment. And by the lord 


chief baron Parker; There is no doubt at this day, but 


that agiſtment tithe is a ſmall tithe: And the ſame was 
decreed to the vicar accordingly. 1 Vi en. 170. 

3. This tithe, being the tenth part of the value of the 
produce of the land, is due of common right; becauſe 
the graſs which is eaten is de jure tithable, and muſt 
have paid tithe if cut when full grown, IL. Raym. 137. 
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4. The general rule is, that this tithe is to be paid for 
beaſts agiſted for hire; or for dry or barren cattle, that 
do otherwiſe yield no profit to the parſon: and not for 
cattle which are nouriſhed for the plough or pail, and ſo 
employed in the ſame pariſh ; becauſe the parſon hath 
tithe for them in another kind. 2 It. 652. Deg. p. 2. 
4 K. HE 

But if a foreigner that lives in another pariſh depaſtures 
ground with cattle bred for the plough and pail, to be 
emplo;ed in a foreign pariſh ; he ſhall pay tithe for the 
agiſtment of ſuch cattle. Deg. p. 2. c. 5. L. Rayn, 
129. 
Alſo if the fame cattle are turned off to be fatted, and 
are grazed, thete tithes of agiſtment ſhall be paid; fince 
they are no way beneficial to the parſon in any other 
tithes. And ſo of cows after they are become barren, 
and are fatted for ſale. Gb. 676. 

The like is to be ſaid of horſes; that while they are 
kept for the uſe of huſbandry, no tithe ſhall be paid: but 
if horſes be kept for ſale, or to carry coals, or for the like 
offices which are profitable to the owner, and not pro- 
fitable to the parſon, tithe ſhall be paid for them. Gi, 
676. 

But ſaddle horſes ſhall pay no tithes, no more than 
cattle for the plough and pail, or cattle killed for the uſe 
of a man's own family; in reſpect of the profit that other- 
wiſe accrues to the parſon from theſe, Bunb. 3. 1 Koll's 
Abr. 641. | 

But if they be horſes of travellers or others taken in as 
gueſt horſes; it is agreed by all, that tithe of agiſtment 
is due, becauſe no profit otherwiſe accrues to the parſon 
from them, G:8/. 682. 

In the caſe of Thorp and Bendlowes, in the exchequer, 
T. 1762. Thorp, as rector of Houghton in the county of 
Durham, filed his bill againſt Bendlowes (amongſt other 
things) for the tithe agiſtment of his coach horſes, ſug- 
geſting that the horſes were not kept for pleaſure only, 
but that the defendant made a profit of them, by em- 
ploying them to fetch his coals at ten miles diſtance out 
of the pariſh, and in leading manure, bricks, and wood 
from the pariſh of Houghton to the defendant's lands in 
the pariſh of Darlington, which is the next adjoining pa- 
riſh. Which fact was proved in the cauſe. The de- 
fendant by his anſwer inſiſted, that the horſes were kept 
for his coach, and for pleaſure only, and were not liable 


to pay any tithe for agiſtment as barren and unprofitable 
cattle. 
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cattle, The court were unanimouſly of opinion, that 
coach horſes were liable to pay tithe of agiſtment, and de- 
creed the defendant to account for the ſame, and to pay 
the plaintiff his coſts, 

5. It hath been ſaid, that if a man pay tithes in kind 
to the parſon, for his lambs, fleeces, and other things, 
zoing and ariſing upon his paſtures, waſtes or other lands, 
he ſhall not afterwards in the ſame year pay tithes of 
aoiſtment for the ſame paſtures, waſtes or other lands. 
1 Rolls Abr. 641. 

But in the caſe of Coleman and Barker, E. 1726; where 
the ſuit was for the tithe of agiſtment of ſheep which 
were depaſtured on turnips remaining on the ground un- 
ſevered, it appeared that the defendant had paid tithe 
wool, and after ſhearing time ſed his ſheep with turnips, 
by which they were bettered hve ſhillings a ſheep; and 
tithes were decreed for the depaſturing of thoſe ſheep. 
Gulb. 231. 

And the like was decreed in the cafe of Stinſen and 
Digby, H. 1731. Bunb. 314, For in ſuch caſe, the 
ſheep being turned off, to be fatted, ceaſe to be profitable 
to the parſon in any other way. 

6. The tithes for depaſturing unprofitable cattle ought 
to be paid by the occupier of the ground, and not by the 
owner of the cattle. Bunb. 3. 

For it is not due for the cattle, but for the produce 
of the ground on which the cattle are depaſtured. 

7, This tithe has this peculiar difficulty attending it, 
that it cannot be taken in kind. For as it is no other- 
wiſe cut or ſevered than by the mouth of the animal, 
together with the other nine parts, and conſumed at the 
ſame time, the perſon to whom it is due can only receive 
the value of it, 

And it hath been ſaid, where there is no ſpecial cuſtom 
to the contrary, that if this tithe be paid for gueſt cattle 
taken in, the tenth part of the money received is payable 
for agiſtment; if for the owacr's cattle, then the tithe 
ſhall be according to the value of the land, after the 


tate of two ſhillings in the pound: for that they cannot 
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otherwiſe be valued, or accounted for, becaule the profits 


of the lands for which they are paid, are received by 
the mouths of the beaſts. Vals. c. 50. | 

| But this way of eſtimation, according to the value, 
is only for convenience ; for the tenth part of the pro- 
duce, and not a ſum of money, is undoubtedly due 
de jure. 


And 
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And this way of valuation, according to the pound 
rent of the land, cannot be any certain rule, eſpecially 
where profitable and unprofitable cattle are depaſtured to- 
gether ; it being impolhble in ſuch caſe to adjuſt or af. 
certain how much of that rate, of two ſhillings in the 
pound, the anorohiable ſhall pav. But in all caſes, the 
tithe of agiſtment of barren and unprofitable catile is to 
be paid according to the value of the keeping of each per 
week. And the value of the keeping of a ſheep, beaſt, 
or horſe, upon any particular lands, is as eaſily aſcer- 
tained, from the uſnal prices given for the depaſturing of 
ſuch ſhcep, beaſts, and horſes per week each, in that 
pariſh or neighbourhood, whether profitable cattle are 
kept at the ſame time upon the ſame lands together with 
them or not. 

And it frequently happens, that the ſame lands pay 
ſeveral tithes in the ſame year. As ſuppoſe an occupier 
of land mows any of his lands in July, and pays the tithe 
of the hay in kind, At the proper time he turns feed- 
ing beaſts upon the eddiſh or after-grafs, which muſt 
pay the tithe of their agiſtment during the time they are 
kept upon it, according to the value or uſual price of the 
depaſturage of ſuch beaſts per week upon ſuch eddiſh or 
after-graſs, in that pariſh or neighbourhood. After the 
eddiſh is conſumed and eaten up by ' theſe beaſts, other 
barren and unprofitable cattle are put and kept upon the 
ſame land during the winter; others again, for the ſpring 
eatage; which muſt pay the tithe of their agiſtment 
during the time they have been fo kept upon that ground, 
according to the value of the keeping of every ſuch beaſt 
or horſe per week, upon ſuch lands at that time and in 


+ that ſtate. So that here the ſame land pays three or four 


different tithes in the ſame year; which is contrary to 
the doctrine generally delivered in all the old books, that 
the ſame lands ſhall not pay tithes twice in the fame 
ear. 

! 8. In the caſe of Smith and Roocliſt, H. 1717; the 
barons were of opinion, that a modus of one ſhilling in 
the pound for paſture, according to the value of the 
land, was a void modus; as is alſo a modus of one ſhij- 
ling in the pound, according to the value of the rent. 
Bunb. 20. | 

And the like was adjudged in the cafe of Harriſmm and 
Sharp, T. 1724. The ſame being no other than payment 
of a part for the whole. d. 174. 
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1. In the caſe of Hicks and Moodſon, H. 8 & 9 IV. it Whether it is 
is faid, that wood is not de jure tithable, becauſe it doth tithable de jure, 


not renew annually; and that therefore in libels in the 
ſpiritual court for wood, they alledge a euftom. Altho' 
it was ſaid, that the practice of the ſpiritual court at this 
day is otherwiſe: but the court did not regard that; for 
Holt chief juſtice faid, that they made ſtones, gravel, and 
all things tithable. L. Rm. 137. 2 Salk. 656. 

And preſcriptions of non decimando for tithe wood have 
often been allowed; particularly in the wilds of Kent and 


of Suſſex : which ſeemeth to ſuppoſe that it is not due of. 


common right, but only by cuſtom, Gi. 686. 

But in the caſe of Verdun againſt Calley and others, E. 
1720: On a bill by the rector tor tithe wood in the pariſh 
of Little Wenlocke in the county of Salop, as it had been 
time out of mind paid in that pariſh, againſt the deſend- 
ants, as vendees of Sir William Forefter ; the def ndants 
in their anſwer ſay, that no tithe hath been paid for this 
coppice wood called Holebrook coppice, when felled be- 
fore, and that they never heard that any tithe or modus 
had been paid for wood in that pariſh. It was inſiſted 
upon for the defendants, that tithe wood was not due of 
common right, and therefore that the proof lay upon the 
plaintiff, and that it was only founded upon a canon in 
bilhop Stratford's time, and therelore that the defendants 
need not alledge any preſcription or cullom by way of ex- 
emption: But it was anſwered for the plaintiff, that occu- 
piers muſt always ſet forth an exemption. And by the 
court, The defendants ought to have ſhewn ſome exemp- 
tion; and there is no inſtance, that a pariſh can preſcribe 
in non decimando for tithe wood; wilds and hundreds are 
upon another conſideration.— But note, ſays the reporter, 
altho' the court decreed againſt the defendants, yet it doth 
not ſeem to have been yet certainly determined, that tithe 
wood is due of common right. Bunb. 61. 

But in the caſe of Boulton and Hurſler, T. 2 G. 2. The 
plaintiff, having libelled in the ſpiritual court for the tithe 
of fylvua cædua, the defendant moved the court of king's 


bench for a prohibition: And the ſuggeſtion was, that they 


were timber trees, and of twenty years growth. It was 
urged further, that the court might grant a prohibition 
even upon the face of the libel, becaule the demand is ſet 
forth generally, and therefore muſt be intended that this 
tithe is due of common right; whereas the right of tithe 
wood is only by cuſtom. And that was the teaſon given 
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in the caſe of Hichs and Moodſon, why a hundred may pre⸗ 


ſcribe in a non decimando of tithe wood; for as by cuſtom 


it grows due, by cuſtom it may be made not due. But 


the court ſaid, that this reaſon indeed was laid down bo 
the judges of this court in that caſe; but they ſaid, this 
has never been allowed for law by any of the other judzes 
of Weſtminſter-hall, And it certainly is not law: for 
tithe is as much due of /y/va cara by the law of England, 
as any other tithe whatſoever. And judge Reynolds ſaid, 
this may evidently be ſhewn not to be the reaſon of this 
law in relation to hundreds; for if it was, the fame rea- 
ſon would prove that every private man may preſcribe in a 
non decimanda cf this nature. And for this reaſon, and 
alſo becauſe the defendant in the ſpiritual court had not 
alledged in his plea there that the trees were of twenty 
years growth, a prohibition was denied. 1 Barnard. 71. 

2. That wood is a predial tithe is plain; but whether 
great or ſmall, hath been a queſtion between the parſons 
and vicars; and it hath been reſolved, chat if a vicar be 
only endowed with the ſmall tithes, and have by re:ſon 
thereof always had tithe wood, in ſuch caſe it ſhall be ac- 
counted a ſmall tithe, otherwiſe it is to be accounted 
amongſt the great tithes, Deg. b. 2. c. 1.— But this doth 
not alter the quality of the tithe : and the vicar's having 
received it, may be evidence of a grant thereof, having 
been made ſubſequent to the endowment, aliho* ſuch ori- 
ginal grant is now loſt; but is not evidence that wood in 
it ſelf is a ſmall] tithe, 

3. By a conſtitution of archbiſhop T/7:chelfſen; I ithes 
ſhall be paid of trees, if they be fold: Which Lindwood 
explains of large trees, which bear no fruit, and being 
cut down are not fit for timber, but are uſcd for tus). 
Lind. 200. 

And by a conſtitution of archbiſhop Stratford: Foral- 
much as divers perſons do refuſe to pay tithes, which are 
notoriouſly due, of their ſylva cdua, and of the wood 
thereof being felled, which things do not require ſo much 
labour as the fruits of the ground; ard think that they 
lawſully refuſe the ſame, becauſe they have not paid tithes 
thereof in times paſt; and withal do render it doubtfu: 
what ſhall be deemed ſylva cædua: We do therefore de- 
clare that ſylva cædua is that, which of whatſoever Kind 
of trees it is, is kept on purpoſe and is mature and fit to 
be cut down, and which being cut down ſprings again 
from the ſtump or roots; and that the tithe ought to ve 
peid thereof as a real and pradial tithe; and that the pol- 
ſeſſors of ſuch woods ſhall by all manner of eee 

CENLUures 
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cenſures be compelled to pay the tithe thereof when cut 
down, as of hay and corn. Lind. 190. 

4. But, by the ſtatute of the 45 Ed. 3. c. 3. it is enacted 
as followeth: At the complaint of the great men and the 
commons, ſhewing by their petition, that whereas they 
ſell their great wood of the age of twenty years, or of 
greater age, to merchants to their own profit, or in aid of 
the king in his wars, parſons and vicars of hilly church do 
implead and draw the ſaid merchants in the ſpiritual court 
for the tithes of the faid wood in the name of this word 
called /y/va cadua, whereby they cannot fell their woods 
to the very value, to the great damage of them and of 
the realm; it is ordained and eſtabiiſhed, that a prohibi- 
tion in this caſe ſhall be granted, and upon the ſame an 
attachment, as it hath been uſed before this time. 

5. The wood intended in this ſtatute, is ſuch as is fit 
for building of houſes and ſhips; and therefore without 
doubt it comprehends oak, elm, and aſh; but ic hath al- 
ſo been adjudged to include beech as timber, in Buck- 
inghamſhire and ſome other counties, where better timber 
is not to be had, or is very ſcarce. And thole trees are 
free, not only as to the trunk of timber, but alſo as to 
the bark, root, and germins that grew upon the ancient 
ſtock; and it is not material, how oft or how ſeldom 
the branches thereof are lopped, becaule being once tree 
they are always free. 2 I. 643. 

And it hath been alſo reiolved, that oak under 20 years, 
being fit for timber in time to come, {ſhall not pay tithe ; 
and that tho” it ſtands till it is rotten, and unſit not only 
for timber, but for all manner of uſes, except the fire, 
it ſhall be privileged, upon this general maxim, that 
once diſcharged and always Cilcharged. 1 Koll's Abr. 
640. | 

But in the caſe of Buckle and Junacre, 1692. Upon a 
bill for tithe wood in Erith in Kent, about 20 years 
growth, part uſed for timber, and part made into billets 
and faggots; it was reſolved, that the laſt ſhall pay 
tithes: for the trees being above 20 years growth alone 
will not privilege them, but the uſe. And the fame re- 
ſolution was in the caſe of Alen and Smith, Which was 
reheard and reviewed; and of Franklm and Jones, in the 
N and alſo in the caſe of Cowper and Layfield, 

unb. 99. 

And in the caſe of Greenaway and the earl of Kent, H. 
1704; timber trees above twenty years growth, cut aud 
corded for fuel, and the bark ſtripped from the ſame, 
were adjudged to pay tithes, as well as underwood ; but 
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that no tithe was due for ſuch wood above twenty years 
growth, nor of the bark thereof, which was not corded, 
Bunb. 98. | 

But, finally, in the caſe of Malton and lady Mary Try- 
on, Dec. 15. 1751. The plaintiff brought his bill, as 
rector of Micham in Surry, for the tithe of the tops and 
lops of old pollard oaks, aſhes, and elms; and of the 
tops, lops, and bodies of beeches.— Mr. Wilbraham ar- 
gued for the plaintiff: "The tithe of wood is certainly 
payable; and the law as to this is now pretty certain. 
The 45 Ed. 3. is an explanatory law; and all lops and 
tops are tithable if the tree be under 20 years growth, 
Before the ſtatute of ſylva cædua, all were tithable ; but 
by that law it is declared that all timber trees ſhould be 
exempt: And the reaſon is plain; for timber trees yield 
but one profit, and that but once in a century ; and 
therefore as it was ſo long before the owner had a profit, 
that wood was exempt. But even by this act it was not 
meant that the whole tree was exempt; the body only, 
not the tops and lops were ſo. Since this act, the courts 
have gone fo far, as to exempt all parts of the tree: and 
even germins from theſe trees have Þl{o been determined 
to be exempt. After this, the courts endeavoured to 
bring it to ſome rule; and the buyers were always to 
pay the tithes. Afterwards, the courts held, that trees 
not converted to the uſe of timber were tithable ; and on 
this ſome caſes have been determined. As the caſe of 
Man and Somerton, 1 Brownl. 94. So the caſe of Hawes 
avd Cornwal, 1 Lev. 189. where it is ſaid, that wood 
for firewood, tho' of 25 years growth, ſhall pay tithe 
when felled. So in the cale of Rapley and Lloyd, all wood 
for burning was held tithable. In the caſe of Briggs and 
Aſartin. E. 6a bill was brought by the plaintiff, as 
leflee of the rectory of Bromley in Kent, for tithe wood 
made into bavings: The defendants by their anſwer in- 
ſiſted, that old pollards and dotards paid no tithe : but not- 
withſtanding this, the court decrecd an account and ſa— 
tisfaction to the plaintiff for them. The courts ſeem to 
have gone a ſtep further. They have had regard to the 
uſe made of the wood, and not to the age of the pollard: 
namely, what was uſed for timber, and what for fire- 
wood ; the former was held to be exempt, the latter to 


pay tithes. And agreeable to this was the caſe of Gren- 


away and the earl of Kent, before the lord chief baron 
Ward. The bill was brought by the plaintiff as vicar of 
Walford in Herefordſhire. The defendant inſiſted, that 


no tithes were due of ſuch wood as was above twenty 
2 years 
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years growth. A croſs bill was brought. And on hear- 
ing the court declared, that the plaintiff was intitled to 
the tithe of all wood above 20 years growth as well as 
under, which was corded, but not otherwiſe, But it 
may be objected, ſhall tithes be ſo uncertain, as to be 
determined by the uſe of them? I anſwer, that in many 
caſes tithes muſt depend upon the uſe of them. As in 
wood, if it is made into bavings for firing, it is tith- 
able; if to make fences, it is not ſo. So if one fats 
cattle on land, agiſtment is due for them; ſo if he keeps 
cattle as barren, tithes are paid: but cattle kept for the 
plough are exempt, and even thoſe reared for the plough 
are exempt. Theſe are all eſtabliſhed caſes, and do not 
want any confirmation. The caſe of Brook and Rogers, 
Moor 908. is very expreſs, that if timber is lopped before 
20 years growth, tithes ſhould be paid of the loppings. 
And if theſe trees in queſtion have been conſtantly cut, 
and tithes have been paid of them without any contra- 
diction (as now is in proof), why is not this an evidence 
that theſe trees were cut before 20 years growth, and ſo 
out of the ſtatute of ſylva cædua? And this preſumption 
may more naturally ariſe in this cale, for the falls here 
happen but once in 16 or 20 years; and one of the 
plaintiff's witneſſes ſpeaks to tithes being paid of theſe 
trees 45 years ago without any moleſtation whatſoever ; 
and there is not one witneſs produced for the defendant, 
who will venture to ſwear, that ever one load of timber 
was cut without paying tithes : And if that be the caſe, 
the natural preſumption is, that this wood is tithable ; 
for it has paid tithes, as long as memory can go back, 
As to the beech ; if it be timber, as inſiſted upon by the 
defendant, then it comes within the ſtatute of ſylva cæ- 
dua: And this matter muſt be tried, if the parties think 
it worih their while to diſpute it. By Mr Solicitor 
General for the defendant : The queſtion now put is, 
Whether the tops and lops cut from trees above 20 years 
growth are liable to pay tithe if cut in order to be uſed 
as fuel, And this is a queſtion of a very extraordinary 
nature indeed, and contrary to both old and modern law. 
For no point was ever laid down more clearly, from the 
time of Edward the third to the preſent time than this, 
that tops and lops of trees above 20 years growth are 
always exempt : And the reaſon is, when once it is pri— 
vileged, it always remafas ſo. ['ne caſe in AZor 9o8. 
cited for the plaintiff, is expreſsly for the defendant ; for 
that particularly ſtates, that it not cut within the 20 
years, then it is exempt. And fo have been abundance 
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of other caſes. And how can the right of the parſon 
ariſe from the ½ of the thing? How 1s it poſhble for the 
parſon to know the owner's inten! ? The right there'ore 
ought to commence from the time it is cut and ſevered, 
The eal of Kent's cale dots nut prove the prefent diſtine— 
tion. For that proves, that the trees them{iclves were in 
queſtion ; and nothing at all was ſaid of the lops and 
tops. Beſides they were not pollards or dotards, but 
young oaks, I nis proves that all trees cut down and 
uled for fire would be liable to tithes. But this proves 
too much. But there is a note on the back of Mr 
Brown's brief in that cauſe (which I have), that ſettles 
what this caſe was: He ſays there was poſitive evidence, 
that the trees corded had grown from ſtems of old wood, 
and was formerly coppice wood; and this will alter the 


caſe greatly. The cafe of Layfield and Cowper, T. 1698, 


was on a bill for tithes of lops and tops of timber trees ; 
the defendant infiſted, that they were the product of 
beech and aih trees; he admitted, he did convert them 
to fuel and cordwood; but, in regard that they were 
above 20 ears growth, infitted, that they were exempt: 
By the decrec, an account was directed for wood in ge- 
neral ; and exceptions were taken to the remembrancer's 
report, that he had taken no notice that theſe beeches 
were ſome 30, ſome 5» years growth, and were timber, 
and therefore exempt ; and ot that opinion was the court, 
In the caſe. of Bibey and Huxlez, H. 1724, the bill was 
for tithe of coppice and other wood: The defendant infiſt- 
ed, that he had felled ſeveral timber trees of 20 years 
and upwards, and had dig up ſeveral roots, and mace 
them into ſtacks, and made the tops into faggots; ſome 
were uled {or repairs, others for fuel; and as theſe were 
all above the :ge of 29 yeats, the body with all the reſt are 
exempt from paying tithes by law: And it was decreed, 
that the plaintiff hould have an account of the tithe 
wood ; except for the tithe of oak, aſh, and maicen trees 
of beech proceeding from flools above 20 years growth : 
The application therefore to fucl, does not make the dit- 
ference. But it is objected, that it muſt be preſumed 
thele trees now in queſtion were cut before 20 years 
grow.h; and therefore never had the privilege : But as 
that is not charged by the bill, it cannot be preſumed. 
As to the beech, if infiſted on, it muſt be tried. — By 


the lord chancellor Hardwicke : the tithes demanded by 


the bill are of twoſ-rts; firſt, tops and lops of old pol- 
lard ozks, aſhes, and elms ; ſecondly, beech trees, both 
body and branches. The principal queſtion ariſes on the 
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tops and lops of old pollard oaks, and the reſt, There 
is no difference in pol nt of fact. It is admitted on both 
ſides, that there is no coppice wood in this ground; 
that they are ancient pollards: and as to the becches, 
that they are of 20 years growth and upwards, and the 
greateſt part of them was cut and made into billets, and 
lold for fire, except a ſmall part of them which was 
uſed for poſts and rails. The plaintiff has proved, that 
1t two former falls, tithes were ſet out and taken of this 
wood, the one in 1712. the other in 1728. On the 
other hand, the defenJant has not proved any fall when 
tithe was not paid ; but has proved, that in theſe two 
falls the family lived in Northamptonſhire, and knew no- 
thing of their being ſet out and taken, and that no other 
wood in the pariſh does pay tithe, or ever had paid, 
The plaintiff has founded nis right on this; namely, the 
uſe and application of the things of which tithe is de- 
manded : But tho* this be the genera] right ſet forth in 
the bill; yet if any other right appears, the plaintiff will be 
intitled to an account. This is a queſtion of very great 
conſequence, both to the owners of wood, and to the 
clergy alſo; and has been argued both from reaſon and 
authorities. And upon the reaſon of the thing, it has 
been ſaid, that there is no more reaſon why tithes ſhould 


not be paid of woad, than of any other product of the 


earth, for it anuuatim renovat: But this proves too much; 

for according to this reaſoning, all wood in general 
would be liable - and tho* this does anuuat: 'M creſcere, yet 
it does not annuatim renovare; at common Jaw coppice 
Wood is ſubject to tithes, tho' it does not annuatim reuo— 
vare; yet in its nature it ought to pay; for it is cut 
under a certain courſe of years, and is looked upon as 
an ordinary ſtated renewal, like the cafe of faffron; but 
of timber trees the ſtated ak is otherwiſe, there the law 
does not wait for a ſtated courſe of felling, It was fur- 
ther rzaſoned for the plaintiff, that the lops and tops of 
pollards are tenancy profits: But this is no rule of tithes ; 
and varies in different counties; and would make the af. 
fair of tithes very uncertain and in many places, the 
lops of ſpiral trees are allowed to tenants tor fire wood, 

and yet ſuch lops are not tithable. It was further ſaid to 
be reaſonable, that the ½ and avplication ſhould deter- 
mine whether the thing was tithable cr not ; that as a 
coppice is liable, ſo it is reaſonable that any other wood, 
not timber, but uſed for fucl, ſhould be ſo too: But this 
goes to the queſtion put in illue by the bill, and I am 
afraid would be a very dangerous innovation; the 


1 
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ſubſequent uſe of the thing, as it does not alter the na. 
ture, cannot give a tithable quality which it had not be- 
fore; if it could, why not vice verſa, that is to ſay, if 
wood not timber ſhould be applied to the uſe of timber, 
why ſhould not ſuch uſe exempt it from the payment 
of tithes? "This was never heard of, ver it is, equally 
reaſonable. It is ſaid, there are certain caſes, where 
the uſe and application o the thing ſhall make it 
tithable; and there will appear no greater uncertainty 
in one caſe than in the other; as for inſtance, wood cut 
to be burned in the houſe of a parifhioner, this was {aid 
to be not tithable; but that is not true, unleſs by cui- 
tom ; for it was otherwiſe deterinined in the cafe of 
Norton and Fermer, Cro. Cha. 113. It was ſaid allo, that 
cattle for the plough and pail are not tithable ; ſo tiere 
the ufe determines : But this is not a prædial, but a mint 
tithe, which the pariſhioner is not obliged to ſet out at 
a particular place or time; and the parſon receives it in 
another manner, by taking the tenih part of the pros, 
In many caſes it is impoilible ro ſay, to what uſes the 
wood may be zpplicd:; the owner may fel] it ſtanding, 
the buyer to cut it; and if fo, how 15 the intention to 
be known ; and in many counties where timber is very 
plentiful, there it is often cut down and uſed as fuel; 
and if the uſe and application was to prevail, it would 
make two different common laws of tithe, and this with- 
out any cuſtom, Tune law for tithes of wood is a poti- 
tive law; to wit, that of all timber trees of 20 years 
growth or upwards, whether timber by Jaw or cuſtom, 
no tithe is to be paid, either of bodies, lops, or tops. le 
has been much controverted, whether the ſtatute of {]- 
va ca:dua is a new law or only declaratory of the com- 
mon law: the latter is now the ſettled opinion; for the 
words of the ſtatute are, it hath been uſed of old. In the 
ſtature the wood is particularly mentioned, and its age 
2nd growth ; but not one word is ſaid of the uſe ; aud 
the opinion of all the courts upon the conſtruction of 
this ftatute has been, that where the tree is timber, by 
law or cuſtom, of 20 years growth or upwards, it is ex- 
empt. And in 2 Int. 642, 643. the rules are very par- 
ticularly laid down, "Theſe rules have not been contr?2- 
dicted, except in the caſe of germins that came from old 
ſtools, and which is the caſe of moſt coppices in Eng- 
land. But it is aſked, what difference is there, if ger- 


mins grow from trees intirely cut down, or fium trees 


that have been lopped? I anſwer, that the difference is 
great; for in the caſe of germins that come from ito9)+, 


no ' 


wy 
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no tree remains from whence the privilege is derived; 
put in ite cale of oops and tops the tree remains, and ſo 
does the privilege. I come now to conſider the caſes 
cited atzalnt this Cockrine by ic counſel for the plaintiff, 
The cale of 3% and Yomerton, 1 Drownl. 94. is not 
applicable to the pretonr caſe, The caſe of Hawes and 
Griball. 1 Le. 159. is this; © Wood cut for firing 
« tho? above 20 yea!'s growth, {hall pay tithes ; and ſo 
« poilards, of above 50 years”: But this is very ſhort 
and imperfectly ſta ed, and is not ſupported by law at all; 
and by repo:t of the lame caſe in 1 Sid. it is ſaid, that 
the wood was coppice wood z and by the determination, 
moſt probably it was io, and therefore proves nothing for 
the plaintiff, But it is ſaid, there is no difference be- 
tween pollards and underwood, for poilards are not tim- 
ber: But I anſwer, that pollards having gained this pri- 
vilege, always retain it; and the bodies of pollards may 
ſerve to many uſes as timber doth; and if dotard trees 
are privileged, much more ought pollards. Ihe next 
caſe cited was that of Brigs and Martin, which was on 
a bill for lops and tops of old pollard and dotard trees; 
and an account was accordingly directed: But on what 
this was founded, does not appear, nor whether theſe 
pollards were under the time of privilege or not ; and 
what makes this caſe the mor: extraordinary is, the de- 
cree in the caſe of Northley and Colbe in the very next 
term, and it is directly contrary; and the only way of 
reconciling theſe two caſes is, that in the firſt caſe it muſt 
have appeared that the pollards were cut before 20 years 
growth. Greenaway and the earl of Kent, was the next 
caſe, and mult principally relied on; and the ground of 
this decree was, that all wood, even above 20 years, that 
was cut and corded, ſhould be tithable; and goes further 
than any caſe before or ſince: but the lord chief baron 
Ward in that caſe was of a quite different opinion, and 
made a learned argument againſt the decree; but the 
other three barons Giffered from him; therefore, I obſerve 
this was not a uniform authority; and I think the chief 


baron Ward's was the beſt opinion: baron Price's rea- 


ſons in that cauſe do not ſatisfy me at all ; when he was 
conſidering the ſtatute of ſylva cædua, he ſaid, that an- 


cient ſtatutes muſt be conſtrued according to the intent, 


and not literally; and that great wood does not in its 
ſtrict ſenſe mean trees of this ſort, but ſuch wood as is 
applicable to large buildings; which is in effect to ſay, 
that a tree which in its nature is timber, yet :# it is not 
large, and is applied to firing, ſhall be tithable: another 
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ground that he went upon was, the ſtatutes relating to 
the rules of felling of wood, but theſe are rules laid 
down only for the prefervation of timber, and cannot be 
applicable to tithes that are demanded of them: and up- 
on the whole, this determination is directly contrary to 
all the other authorities; for there is a fempus corflitnium, 
and that cannot be departed from; and I will ſay further 
that there has been no precedent ſince to follow it; for 
as to that caſe of HBibey and Huxley, that is rather againſt it. 
If theſe trees now in quellion, were lopped and made pol- 
lards before 20 years growth, and fo have continued to 
be lopped, then they wili be liable to tithes: But this is 
a queſtion of fact proper to be tried, being too much 
for me to determine upon the evidence now laid before 
the court: I am rather inclined to think that they were 
not, for the plaintift himſelf in his bill has ſtated them 
to be ancient pollards and large. The ſecond queſtion re- 
Jites to the tithes of beeches, both bodies and branches: 
And it is not ditputed, but that this wood is above 20 
years growth: And then the matter of fad mult be 
tried, whether it is timber by the cuſtom of the coun- 
try: And if jo, it will be exempt; otherwiſe it muſt 
pay tithes, 

[Aſter all, it muſt needs be difficult oftentimes preciſe- 
ly to determine the age of oaks, aſhes, and other trees; 
which ſpring frequently from feeds ſhed upon the ground, 
of which no account is, or can be, kept by the owner or 
any other. In many places, where wood is plentiful and 
grows freely, it is the cuttom to eſtimate the fame by 
meaſuring round the middle part of the tree: and if it is 
24 inches in circumference, it is deemed of 20 years 
growth; if under that meaſure, it is accounted undet— 
wood. |] 

6. Of wood not fit for timber, tithes ſhall be paid. 
As of hazel, birch, willow, whitethorn, holly, alder, ma- 
ple, aſp, hornbeam, and ſuch other like trees of baſe and 
inferior nature, and unfit for buildings; of theſe tithes 
ſhall be paid, tho' they be above 20 years growth. | 
Koll's Abr. 640. | 

Yet the ſcarcity of other timber (as hath been ſaid) 
and cuſtom of the country to put ſuch trees to the 
uſes of good timber, may free them, being of twenty 
years growth or under, from payment of tithes ; as bath 
particularly been adjudged of aſp, cherry tree, and other 
like trees in Buckinghamſhire: ſo of willows in ie 


county of Southampton. 2 
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ab his tithes, and afterwards before any new branches 
{ring out, he grudbeth up the roots and ſtubbs of the 
wad, he ſl! not pay tithes thereof, for that they are 
dar el of the frank tenement, and not annually renewing. 
1 Rails Abr. 637. 

g. Alſo trees cut only for mounds, plough gear, hedg- 
ing, fencing, fuel, maintenance of the plough or pail, are 
not tithable. 2 I. 655. 

But this is to be alledged, not abſolutely, that by the 
aw of the land woud ſo applied {hall not pay tithe; but 
ms moto, that is, that the pariſon hath fome conſideration 
for it, or at leaſt that the houſe is for maintenance of huſ— 
bhindry, by reaſon of which the arſon hath more plentiful 
tithes. By which rule, if a man hath an houſe of hulſ- 
bandry with lands, and demiling the lands, reſerveth the 
houſe, tithe of firewood is payable. G½% 686. 

For ofters employed in hurdles for {heep, no tithe 
fall be paid. G1b/. 684. | 

10. If d be cut to make hop poles, and fo employ- 
ed, no tithes are due, where the parſon or vicar vatn .ithe 
hops, Bunb. 20 

11. If a man cut down wood, and burneth it to make 
brick for the reparation of his houſe within the pariſh, for 
the habitation of himſelf and his family; no tithes ſhall be 


| paid for this, inaſmuch as the parſon hath tne benefit of 


the labour of his family. 1 Ros :br 645. 
But if a man cut down wood, and burn it to make 
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And if a man cut down a coppice wood, and thereof V tithe of the 


robots of trees. 
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bricks for the enlargement of his houſe within the pariſh | 


more than is neceſſary for his family, as for his pleaſure 
and delight, he ſhall pay tithes for this. Accordingly, 
where the plaintiff in prohibition had affirmed, that he 
burned it for the reparation and enlargement of nis houſe, 
generally, without ſaying for the neceſſary habitation of 
his family, a conſultation was awarded; for the court 
ſaid, that by this ſurmiſe he might build a caſtle, and yet 
pay no tithes. 1 Rull's Abr. 645. 

12. If a man pay tithes for the fruits of trees, and af- 
terwards cut down the ſame trees, and maketh them into 
billets or faggots, and ſelleth them; he ſhall not pay tithes 
for the bil ets or faggots, for that this is not a new in- 
creaſe. 2 Int. Gi. I Roll's Abr. 641. 

13. Concerning nurſeries, or trees tranſplanted, it 
bath been reſolved, that where the owner dug them up, 
and made profit of them, and ſold them in another pariſh, 
tithe ſhould be paid thereof: and if the owner ſells them, 
and pulls them up himſelf, the owner ſhall pay the tithes ; 

but 
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but if he ſell them particularly to another, the vendee ſhi 
pay the tithes, Gf. 683, 684. Gad. 431. 

14. When wood is titheable, it is ſet out while ſtand 
ing, by the tenth acre, pole, or perch; or when ent 
down, by the tenth faggot, or billet, as the cuſtom hath 
been. I vod. b. 2. c. 2. Or, if there be no cuſtom then 
the general rule ſeemeth to be, ſo ſoon as the tenth can 
be ſevered from the nine parts. 

Where a wood is cut, conſiſting of the loppings of 
great trees and of underwood, and the proportion ON one 
tide or the cther fide is ſo ſmall, as not to quit the charge 
of ſeparating ;z it is ſaid, that the whole ſhal] pay tithe o 
be diſcharged, according as the greateſt part is titheable or 
not titheable. G2b/. 667. 

But this can only be an argument of convenience; and 
cannot in any reſpect alter the nature of the tithe, 

15. Ot underwoods ſold ſtanding, the tithe ſhall be 
paid, not by the ſeller, but by the buyer. Cad. 455. 
Deg. p. 2. c. 4. | 

But if a man ſell wood to another, and the vendee 
burneth it in his houſe; in this caſe, it is ſaid, that the 
vender ſhall be charged for the tithes, and not the ven- 

ze; for that no tithes are due for wood burned in one's 
houſe. By the civil law, it is ſaid, that the parſon hath 
eleciion to ſuc either of them; but this is againſt the com- 
mon law. 1 Koll's Atr. 656. 

[In ſhort the matter ſeemeth to be plainly this: That 
he ſhall pay tithe, to whom the other nine parts belong 
When the tithe becomes due, ] 

16. A preſcription by one, to pay but three farthings 
for the tithe of all willows cut down by him in ſuch a 
pariſh, was declared to be ill; becauſe if he cut down all 
the willows of other men too, only three farthings ſhould 
be paid for all : but to have preſcribed for all willows cut 
down tpon his own land, would have been good. God. 60. 

It is a cuſtom in ſome places, to give an hearth penny 
for e{lovers burnt ; by which they are free from the tithe 
of wood burnt for fuel. B55. 57. 


V. Flax and hemp, 


Fl-x hath been adjudged to be ſmall tithe ; and ſo to 
continue, notwithitanding its being ſown in large fields, 
Gib/. 680. 1 

Concerning which, by the 11 & 12 V. c. 16. it 1s 
enacted as followeth: Whereas the ſowing of hemp and 


flax is and would be exceeding beneficial to England, 1 
reaſon 
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eiſon of the multitude of people that are and would be 
employed in the manufacturing of thoſe two materials, 
ind therefore do juſtly deſerve great encouragement ; and 
chereas the manner of tithing hemp and flax is exceeding 
ificult, creating thereby chargeable and vexatious ſuits 
nd animofities, between parſons vicars impropriators and 
heir pariſhioners; for remedy whereof, it is enacted, 
hat every perſon who ſhall ſow any hemp or flax, ſhall 
ny to the parſon vicar or impropriator yearly the ſum of 
ive ſhillings and no more, for each acre of hemp and flax 
o ſown, before the ſame be carried off the ground, and fo 
xoportionably for more or leſs ground ſo fown ; for the 
recovery of which ſum or ſums, the parſon vicar or im- 


0 
| xopriator ſhall have the common and uſual remedy allow- 
1d ed of by the laws of this land. ſ. 1. 

Provided, that this ſhall not extend to charge any lands 
be charged by any modus decimandi, ancient compoſition, 
5, We otherwiſe diſcharged of tithes by law. ſ. 2. 
ee VI. Madder. 

g By the ſame rule that the tithe which proceeds from 
». Wittings newly introduced into England hath been adjudged 
ode 2 ſmall tithe, the tithe of madder may be deemed 
1. io a ſmall tithe. 

Concerning which, by the 31 G. 2. c. 12. (which was in 
at Wie for fourteen years, and by the 5 G. 3. c. 18. is continu- 
„e for fourteen years further) it is enacted as followeth : 
" Whereas madder is an ingredient eſſentially neceſſary in 
90 ing and in callicoe printing, and of great conſequence 
a Wb the trade and manufactures of this kingdom, and may 
e raiſed therein equal in goodneſs, if not ſuperior, to any 
14 W'ieign madder; therefore, for the encouragement of the 
ut Wrowth thereof, it is enacted, that every perſon who ſhall 
o. ant grow raiſe or cultivate any madder, ſhall pay to the 
ny {Wien vicar curate or impropriator of the pariſh or place, 


be ſum of five ſhillings an acre and no more, and ſo pro- 
prtionably, in lieu of all manner of tithe of madder ; 
br the recovery whereof, the parſon vicar or impropria- 
ar all have the common and uſual remedy allowed of by 
be laws of this realm. ſ. 1. 

Provided, that no madder ſhall be carried off the ground 
i; WW” vhich it grows, before payment of the ſaid ſum herein 
rected in lieu of tithes. f 2. 

| Provided alſo, that this ſhall not extend to charge any 
ad W's diſcharged by any modus decimandi, ancient com- 
by dition, or other diſcharge of tithes by law, f. 3. 
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VII. Hops. 


Hops pay a prædial tithe; and regularly are ac 
among ſmall titnes. God. 414. 

Thus in the caſe of Frank'yn and the maiter and bie- 
thren of St Crojs, 7. 1921 ; the vicar being endowed o 
ſmall tithes, it was decreed, that he was thereby intit' 
to hops, being. a ſmall tithe, tho? of growth ſince the en. 
dowment. Bunb. 79. 

Tithes of hops are not to be paid till after they ar: 
picked, and before they are dried; every tenth meaſure, 
Bunb. 20. 

In a late caſe, Mr Chandler, planter at Maidſtone in 
Kent, having ſet forth the tithe of his hops by the tenth 
pole unpicked, Mr Bis the impropriator brought this 
matter before the court of cxchequer z where after long 
debate of counſel on both ſides, and reading three former 
decrees, ihe court again declared this method of ſetting 
forth to be illegal. | 

And, finally, in the caſe of Valten and Tyers, May 
17, 1753. Mr Tyers, having planted a conſiderable 
number of acres with hops in the pariſhes of Mickleham 
and Darking in Surry, of both which pariſhes Mr Wa- 
ton was incun:bent, offered to pay to him after the rate 
of 20] an acre for the tithe thereof; which Mr Walton 
refuled, Whereupon Mr Tyers gave him notice, that 
on ſuch a day he would begin to gather his hops, and 
would regularly ſc out every tenth hill thro? all bis bop 
plantations as the tithe thereof, by ſevering the bind of 
the hops from the foi], and leaving the ſame on the poles; 
and that he would in the ſame manner daily ſet out the 
titne of his hops, in order that Mr Walton's agent might 
be prefent at che reſpective times of ſettizig out the tithe, 
and might carry away the fame in due time, Mr Wat- 
ton ſaid, that this method of tithing was new and Contra- 
iy to law, and that he would not take the tithe in that 
manner; but that he expected the whole crop ſhould de 
gathered, and a'terwaids meaſured in baſkets, and that 
every tenth baſket of hops, after being ſo meaſured, ſhould 


SW 1 


be ſet out for th- tithe thereof, This Mr Tyers refuſed 


to do, and proceeded according to his notice to ſet out 
the tithe in the manner abovementioned; leaving every 
tenth hill ungathered, having cut or ſevered from the {oil 
the binds of ſteuis on which the hops on every ſuch tenth 
hill gro; and renewed his notice daily whilſt nis hop 
gathering continued, Mr Walton did not meddie wil 


the uthe ſo ſet out; and aſter the hops had continues i 
- eme 


ſoraſm 
cultiva 
inſiſtin 


20 


picked 
court | 
on by 
out of 
and g 
Mr 1 
that t 
ſureme 
dicial | 
means 
tion t 
magec 
plants 
hops 
grees 

brown 
penſiy 
much 
atlorti 
piekir 
that 1 
have 

which 
lowar 
pray i! 
Ther, 
Ing h 
tom; 
deen 
molt 

cial t 
Impre 
reſav! 
alme 
Plant 
lation 


Tithes. 


me months upon the poles on every tenth hill as afore- 
eh yngathered, and fo became ſpoiled and rotted, Mr 
Tiers brought an action for dimages againit Mr Walton, 
ſeaſmuch as he was thereby hindred from dreſſing and 
\tivating his hop plantations. Upon this, Mr Walton 
ed his bill in the exchequer againſt Mr, Tyers, thereby 
ſting, that the manner in Which Mr Tyers had ſet 
dat the tithe of his hops, by leaving che hops on every 
nth hill, and ſevering the binds from the foil, was not 
proper method for ſetting out fuch tithes; but that the 
ithe of hops ooght by law to be ict out aſter the fame are 
jcked from the bind or ftem. And, on hearing, the 
court declared, that the method of tithing hops inſiſted 
on by the defendant in his anſwer, is not a good ſetting 
cat of the tithe of hops; but that hops ought to be picked 
ind gathered from the binds, before they are tithable. 
\lr Tyers appealed to the houſe of lords; ſetting forih, 
that the manner of ſetting out the tithes by the admea— 
ſurement of the hops in baſkets, would be very preju- 
ticial and inconvenient to both parties, as the hops by that 
means would be neceſſarily bruited, the lower and condi- 
ton thereof hurt and the hops thereby very much da- 
maged; that it hath been uſual of late years, for hop 
planters to direct their gatherers to pick or aſſort their 


on WT hops into different pokes, according to their different de— 
at Wl erces of fineneſs and colour, to wit, the fine and the 
nd non; and ſuch aſſortment is tie molt material and ex- 
oh p:ofive part of the manufacturing of hops, thrice as 
of Wl much time and expence being required in picking and 
sorting hops into two different parcels, as is neceſlary in 
the picking them into one poke when firſt gathered; and 
et that it: is unreaſonable, that perſons claiming tithes ſhould 
he, i fave. the benefit of this part of the manufacture of hops, 
al- ich coſts about 51 an acre, without making any al- 
a- bowance, or contributing any ſhare to the expence ; and 
hat Praying relief, for theſe (amongſt other reatons) : Firſt 
de There is no poſitive law, to regulate the manner of tith- 
bat g hops; neither is it fixed by immemorial uſage or cuſ- 
vid fon; the determinations of courts relating thereto have 
E 


been various; and therefore that manner of tiching ſeems 
molt juſt and equitzble, which is both the leaſt prejudi- 
cal to the owner, and moſt beneficial to the parſon or 
l propriator. Secondly, Ihe manner inſiſted on by the 
a pondent, by picking and then ſetting out the tithes by 
bop *imenſurement in baſkets, is ſo very detrimental to the 
„a Panter, that it muſt inevitably be the ruin of the plan- 
foro on of hops, the cultivation whereof is of extenſive 


benefit 
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benefit to this kingdom: The method inſiſted on by tze 
appellant is undeniably fair and equitable, not liable tg 
any fraud whatſoever; whereas the method inſiſted on by 
the reſpondent is avowedly oppreſſive and injurious, in no 
wiſe productive of any benefit, or preventive of ay 
fraud. — Mr Walton, the reſpendent, hoped the de. 
cree would be affirmed, (amongſt other reaſons) for theſe 
following: Firſt, the ſetting out the tithe of hops by 
mezſure after they are picked from the bind or ſtem, i; 
the faireſt and moſt equal method, and liable to the leaf 
inconvenience; whereas the method of tithing contend. 


ed for by the appellant, by every tenth hill, would be 


liable to great fraud, in as much as the planter of hops 
would have a right to ſet out for tithe every tenth hill to 
be computed from the piace he began at, and he might 
any year determine before he manured his hop ground 
where he would begin to ſet out the tithe, and thereby 
would certainly know every tenth hill thro' the whole 
plantation, and might neglect to manure or improve them 
to much as the other hills, which would be unjuſt and 
unreaſonable. Secondly, "The method of tithing con- 
tended for by the appellant, would give occaſion to ma- 
ny diſputes and controverſies; as the hops growing on 
one hill are apt naturally to intermix with the hops grow- 
ing on the hills adjoining, ſo that it is ſcarce poſhble to 
ſever the one from the other intire; and the owner of 
tithes, or his agents, or fervants, exerciſing the right of 
entring into the hop grounds, and pulling up the planter's 
poles muſt frequently furniſh matter for ſuits and vexa- 
tions ; which would be inconvenient both to the owner 
of the tithes and the pariſhioners. Thirdly, The appel- 
lant hath not made the leaſt proof, that the tithe of hops 
was ever ſet out before they were picked from the bind 
or ſtem, or that they were tithed by the tenth hill (which 
is the method of tithing he contends for); but on the 
contrary, in many inſtances, where the method of ſetting 
out the tithe hops has been diſputed or brought in quel- 
tion, it has been uniformly determined and adjudged, af- 
ter ſolemn argument, that the tithe of hops by law ought 
to be ſet out by meaſure, after they are picked from 
the bind or ſtem, And the decree was affirmed by 
the lords. 


There can be no modus for tithe hops, becauſe the 
court will take notice, that hops have not been ancient 
but uſed in beer of late times only, being firſt introduced 
into England about the year 1524. Yet a preſcription 


to pay ſo much in lieu of all ſmall tithes, may include 
: hops 


Frthes, 


hops and other ſuch ſmall things which have come in 
ule of late years. Jat}.c. 49. Prunb. 20. 


VIII. Roots and garden herhs and jeeds ; as turnips, 
parſley, cabbage, ſaffron, and ſuch liłe. 


Out of gardens is paid tithe of all garden herbs and 
plants; as parſley, ſage, cabbage, turnips, ſaffron, and 
the like : Which are ſmall tithes, and may be demanded 
in kind. Bunb. 10. 

So potatoes are a ſmall tithe ; and conſequently due to the 
vicar, where he is endowed of the ſmall tithes : and when 

athered, the tenth part muſt be ſet out. 

So allo turnips; which, when pulled, ought to pay 
tithes, tho” never ſo often ſowed, and tho” upon the ſame 
land. As in the caſe of Benſen impropriator of Bromley 
St Leonard, Middleſex, againſt //athins and others, H. 


36. The court declared the tithe of turnips to be 


due toties quotics, tho* ſevered never fo often in the ſame 
year, | 

AM. 6 C. Crow tenant under the church of Rocheſter 
of the tithes in the hamlet of Modingham in the pariſh 
of Chippinhurſt in Kent, againſt Stoddart. The court 
declared that tithe of turnips ſowed after corn, and eaten 
by unproſitable cattle, to be due; tho” it was urged ta 
be an improvement of the land, and that the parſon has 
the benefit of it the next year. 

T. 9 G. Ilarwodd vicar of Erith in Kent, againſt 
Railſton. The court declared tithe to be due of turnips 
ſowed after corn in the ſame year, and fed upon on the 
land by barren cattle. 5 

So in the caſe of Swinfen and Digby, H 1731; it was 
declared by the court, that where land is ſown with tur- 
nips after the corn is cleared, and fed with ſheep and 
barren cattle, tithes ſhall be paid of ſuch turnips ; altho' 
in this cale it was inſiſted upon for the defendant, 
that the ſoil in that county, to wit, in Staffordthire, is 
dry and fandy, and that this method of hufbandry im- 


prove:h the land, ſo that the plaintiff had thereby better 


tithes of corn, and had before received the tithes of 
lambs and wool of the ſheep fo fed: But the court over- 
ruled this defence, and ſaid it amounted to a non deci— 
mando as to turnips. Bunb. 314. 

That is to ſay, if the cattle are fed upon the turnips 
unſevered from the ground, an agiſment tithe ſhalt be 
paid for ſuch cattle; But if the turnips are ſevered from 
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the ground, then the tithe in kind of ſuch turnips ſhall be 
due from the ſeverance, | 

If tobacco be planted here, the tithes thereof are ſmall 
tithes. Godb. 366. N 

Saffron alſo is tithable, tho' gathered but once in three 
years. IF ord b. 2. c. 2. ; 

And it is a prædial ſmall tithe : for where the parſon 
had the great tithes, and the vicar the ſmall, and a Jand 
which had been ſown with corn was ſown with ſaffron, 
the tithe was adjudged to the vicar as a ſmall tithe, not- 
withſtanding the ſtatute of the 2 Ed. 6. c. 13. that tithes 
ſhall be paid in ſuch manner as they have been for forty 
years paſt, Gihh. 685. 

Moſt commonly, a certain conſideration in money is 
paid in lieu of the tithes of gardens, either by cuſtom, or 
by agreement with the parſon. If the cuſtom be 2 paro- 
chial cuſtom, or extending to gardens throughout the pa- 
riſh; the enlargement of a garden doth not make tithe due 
in ſpecie : but otherwiſe, if it is a ſpecial preſcription for 
this or that garden. And the fame thing is to be ſaid of 
orchards. Accordingly, in the forementioned caſe of 
Franklyn and the maſter and brethren of St Croſs, it was 
decreed by the court, that a penny for gardens and 
orchards, can only be for ancient gardens and orchards. 
Bunb. 79. | 


IX. Fruits of trees, as apples, pears, acorns. 


1. Fruit of trees, as apples, pears, plums, cherries, 
and the like, are pr zdial tithes, to be paid in kind when 
they are gathered ; unleſs there is ſome mocus or rate 
tithe paid in lieu thereof. God. 408. 

Which fruits if they are ſtolen, and not gathered by 
the owner, the parſon as well as the owner ſhall bear 
the loſs : But if the owner doth ſuffer a ſtranger to pull or 
take his fruits, the tithe ſhall be anſwered. Hetl. 100. 

If the ſoil of an orchard be ſown with any kind of 
grain, the parſon ſhall have the tithe of the fruit trees 
and of the grain, as alſo of the graſs or hay ; for they are 
of ſeveral and diſtint kinds. 1 Koll's Abr. 642. Dag. 
p. 2. c. 3. God. 412. : 

2. Dr Godolphin ſays, maſt of oak or beech, if ſold, 
the tenth penny is payable for the tithe thereof ; but if 
caten by ſwine, then the tenth of the value or worth 
thereof. God. 417. 

And ſo Lindwood ſaith, if the ſaid fruits ſhall be ſold, 
there ſhall be paid the tenth penny : and if they be not 


(old, but the hogs do feed thereupon, then the owner of 
; = 


fa VN... 
Tithes. 
the hogs ſhall pay the tithe according to the value of ſuch 
fruits. Lindto. 200. 

And there is a writ of conſultation it the regiſter for the 
tithes of pannage. , And lord Coke ſays, for acorns tithes 
ſhall be paid, becauſe they renew yearly. And in NRey- 
nold's caſe, T. 2 Ja. it was ſaid, that of acorns ſevered 
tithes are payable. Gi. 67H. Ms. 762. 

But where the caſe was, that the acorns dropt from the 
trees, and the hogs eat them, a diſtinction was made 
that they ſhall not be tithable, unleſs gathered and ſold, 
Het. 27. Litt. 40. Gi. 676. 

In ſhort, the caſe of acorns ſeemeth not different from 
that of other things tithable; if gathered, they ſhall pay 
tithes in kind; and the tenth penny, or 2s in the pound, 
in all ſuch like caſes, is not to be conſidered as excluſive 
of the tithes to be paid in kind, but only as a reaſonable 
ſatisfaction when the pariſhioner diſpoſeth of his whole 
produce unſevered. And where the acorns are not ga- 
thered by the owner, but ſuffered to be fed upon as they 
drop; the caſe ſeemeth to fall under the ſame equity, as 
where turnips are fed upon by unprofitable cattle, for 
which an agiſtment tithe ſhall be paid. 


X, Calves, colts, kids, pigs. 


The tenth ca/f is due to the parſon of common right, to 
be taken when it is weaned, and not before : and it 1s re- 
coverable in the ſpiritual court, as appears from a writ of 
conſultation in the regiſter. And in caſe there are fewer 
than ten, it hath been adjuoged a good cuſtom (which evi- 
cently did ſpring from the canon law), that if there are 
ſeven, the parſon ſhall have one calf ; if under ſeven, 
then an halfpenny, or what cuſtom ſhall direct for cach 
calf. Gib. 708. 

But in moſt places, as it ſeemeth, at this day, the cuſ- 
tom hath obtained (which is the proper rule in all ſuch 
Caſes, and is equitable in it ſelf), that if there are five, 
the parſon ſhall have the value of half a calf, lamb, or 
other ſuch like; if there are fix, he ſhall have ene intire ; 
and ſhall receive or pay out reſpectively a proportionable 
ſum, for each number under five or above ſix. 

The canon law leaves it to the choice of the parſon, 
when they are under the full number, whether he will 
proceed in the like manner, or let them run on till one 
becomes due in the enſuing year; but the common law 
will not allov/ of this, becauſe tithe muſt be paid annually. 
I Rolls Ar. 648. 
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Thus in the caſe of Egerton and Still, T. 1725. it waz 
decrced, that where there are above ten calves, lambs, 
pigs, or the like; the tithe of the odd number above ten 
mall be paid according to the value, and not be carried 
over to the next year. Pub. 198. 

Colts are tithable in the ſame manner as calves. Gu. 678. 

Alſo tithes of pigs is to be paid in the ſame manner as 
tithe of calves. Gi. 684. 

And generally, the time of payment of the tithe of 
calves, colts, lambs, kids, pigs, and ſuch like young of 
cattle, is when they are ſo old that they may be weaned, 
and live without the dam upon the ſame food that the dam 
cateth ; unleſs the cuſtom of the place confine the pay- 
ment to any certain time or age. Deg. þ. 2. c. 6. 

And as the parſon is to have the tithes of the young and 
increaſe of the cattle, fo he on his part is to obſerve the 
cuſtom of the place, for the better propagation of their in- 
creaſe; otherwiſe any pariſhioner grieved may have an 
action on the caſe againſt him. As in the caſe of Helding 
and Fay, T. 39 Elz. An action upon the caſe was 
brought againſt the Cefendant as parſon of Quarbey in the 
county of Southampton, declaring that within the pariſh 
there is a cuſtom, that the parſon at all times of the year 
had uſed to keep a common bu and a boar, for the com- 
mon ufe of the kine and ſows of the pariſhioners, for the 
increaſe of calves and pigs within the pariſh ; and that the 
defendant being parſon there, had neglected to keep 
them; by reaſon whereof, the plaintiff being an inhabit- 
ant had loſt the increaſe of his cattle. And the court 
was of opinion, that this was a reaſonable cuſtom ; and 
that every inhabitant, prejudiced by the not keeping the 
bull and boar might maintain the aCtion, Ge. E.. 

69. 
? Aud the like was decreed in the caſe of Phillißs and 
Symes, T. 1724. Bunb. 171. 


XI. Weol and lamb. 


1. Wool and lamb are generally reckoned mixt ſmall 
tithes. Gb/. 682, 686. ; 

2. Tithe of wool de jure is due at the time when it is 
clipped ; but by preſcription it may be ſet out all together 
at another time. Valſ. c. 56. 

Regularly, the time of payment of the tithe of lambs 


. (as was obſerved under the laſt head) is, when they are 


weaned, and can live without the dam; unlets the cul- 
tom of the place be otherwile, God, 416. Punb. 133 
n 
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In the caſe of Heaton impropriator of Garnthorp in 
Lincolnſhire againſt Regal: The defendant inſiſted on a 
cuſtom in that pariſh, o ſet forth tithe lambs on the 
firſt of May. But che court diſallowed of it, for that 
they were not fit to live without their dams, as appeared 
by the depoſitions in the caſe. And it was referred to 
three neighbouring juſtices of the peace, to inquire 
what was a fit time for ſetting forth tithe lambs in that 
country; who certified the firſt of Auguſt in their judg- 
ment to be a proper time. And the court approved of it. 

So in the caſe of Crofts, rector of Upper Clatford in 
Hampſhire. The defendant inſiſted on a cuſtom in that 
pariſh, to ſet forth tithe lambs at St Mark's day. The 
court declared it to be a void cuſtom, and that the time 
for ſetting forth tithe lambs is, when they are fit to 
live without their dams, and thrive on the ſame food that 
their dam lives on, and when the owner weans his own. 

T. 9 G. Reynolds rector of Stoke Charitie in Hamp- 
ſhire, againſt Vincent. The detendant inſiſted on the 
ſame cuſtom with that before inſiſted on at Upper Clat- 
ford. Which, on citing the two former decrees, and 
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hearing counſel on both ſides, was again ſet aſide for the 


ſame reaſon. 

Upon the whole, one preciſe determinate day cannot be 
equally applicable to all places and ſeaſons. This muſt 
depend in ſome meaſure upon the ſituation of the country, 
the time of putting their ewes to the ram, and the for- 
wardneſs or backwardnels of the ſeaſon in general. What 
cometh neareſt to the matter, where there 1s no ſpecial 
cuſtom concerning the ſame, ſeemeth to be, what was 
declared by the court in the caſe of Upper Clatford above- 
mentioned; namely, that the propereſt time for the par- 
ſon to take the tithe is, when the owner weancth the reſt : 
for it is not ſuppoſable, that the owner will wean his 
lambs ſooner, or keep them with the ewes longer than 
they are fit to be weaned; the former being a prejudice 
to the lamb, and the latter to the ewe. 

3. In the caſe of J/i//on and the biſhop of Carlifle, T. 
12 7a, Wilſon brought a prohibition againſt the biſhop, 
who held the living of Grayſtock in commendam; and 
laid, that there was within the pariſh of Grayſtock this 
cuſtom for tithing *bf wool, that if any inhabitant have 
hive fleeces of wool or above, he ſhall after the ſhearing 
and binding up of the ſame, without fraud or deceit, pay 
to the rector (after notice given) the tenth part thereof, at 
the door of the manſion houſe of ſuch perſon inhabiting 
within the ſaid pariſh, without fight or touch of the nine 
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parts by the rector or his agent; and that the parſons have 
ſo accepted it. To this the biſhop demurred in law. 
And it was adjudged for the biſhop with one conſent. 
For the ſubſtance of the preſcription is laid, that the very 
true tenth is and ought to be paid without fraud ;. which 
is not preſcribable, for it is common right. Then the 
ſole point preſcriptible is, that this is without view or 
touch of the nine parts; which is, in effect, repugnant to 
the other: for when you have laid the truth in the for- 
mer part, you Jay the way to fraud in the latter. For it 
is againſt common reaſon, that any man judge or divide 
for himſelt, and then take choice of his own diviſion, 
againſt the rule of partition laid down by Littleton; for 
the truth of the tenth depends on the proportion it holds 
with the nine parts; and therefore for the pariſhioner to ſet 
out a part for the tenth, which he only affirms to be juſt, 
is to give him merely power to tithe as he liſts ; and the 
preſEription were as reaſonable as to ſay plainly, that they 
might ſet out what tithe they pleaſed. And it is a weak 


anſwer to ſay, that if it be not a juit tenth, he may refute 


it, and ſue for his due. For he hath no means to be al- 
ſured whether it be true or not; ſo his ſuit may be caule- 
leſs: Sure he may be, it will be fruitleſs. But the law 
was provided, not to cauſe, but to prevent fuits ; and 


therefore provides, that things be done by indifferent 


means and perſons, that there be no Juſt ſuſpicion of in- 
direct dealing. Hob. 107, 

So in ine caſe of Chri/tian againſt Vren and others, V. 
1732; ona bill by the vicar of Croſthwaite in the county 
of Cumberland for tithes, the defendants inſiſted on 2 cul- 


tomary manner of payment of tithe wool of the elder ſheep, 


by weighing the wool, and delivering the tenth part with— 
out fraud to the vicar, without his ſeeing or touching it: 
but this was over-ruled, on the authority of the aforeſaid 
caſe in Hobart, Bunò. 301. 

In the ſame caſe, the pariſhioners inſiſted, that they 
ought to pay no tithe of hog wool (that is, of the wool of 
ſheep of a year old); alledging that no tithe thereof had 
ever been paid; that the tenth lamb having been paid (or 
a compoſition for the ſame), the other nine ſhould not 
pay tithe of their wool that ſame year; and inſiſting fur- 
ther that a modus being paid for the tithe lambs, the 
ſaid modus included alſo the,tithe of the hog wool. But 
the evidence not coming up to the proof of its being in- 
cluded within the modus, and the other allegations being 


plainly ſetting up a non decimando; it was decreed, that 
tne 
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the tithes of the hog wool ſhould be paid as well as of all 
the other wool, (For it is clearly a new increaſe.) 

By a conſtitution of archbiſhop MVinchelſea, it is ordained 
as follows: Of the young of animals, as of lambs, we do 
ordain, that for ſix lambs and under, fix half pence be 
given for the tithe ; but if there be ſeven lambs in number, 
the ſeventh lamb ſhall be given to the rector for tithe ; yet 
ſo, that the rector of the church who taketh the ſeventh 
lamb, ſhall pay to the pariſhioner of whom he taketh the 
tithe three half pence in recompence ; he that taketh the 
eighth lamb ſhall give a penny; he that taketh the ninth 
ſhall give an half penny to the pariſhioner : or the rector 
(if he pleaſeth) ſhall ſtay till the next year, until he may 
take a full tenth lamb; and he who ſo ſtayeth, ſhall take 
always the ſecond beſt lamb, or the third at leaſt, of the 
lambs of the ſecond year; and this, for his ſtaying the 
firſt year. And ſo it is to be underſtood of the tithe of 
wool, Lind. 191. 

And theſe ſums, according to the value of money at 
that time, were computed as a reaſonable equivalent. 

But where it is ſaid that the rector ſhall have his elec- 
tion to take his tithe in that manner, or to let them run 
on till a lamb or fleece be due in the enſuing year, that is 
not allowed by the common law; for tithes muſt be paid 
annually, Deg. p. 2. c. 6. ; 

Alſo (as was obſerved before) cuſtom, which is a part 
of the common law, ſeemeth to have eſtabliſhed in moſt 
places, that the parſon ſhall have half the value of a lamb at 
hve, and a lamb intire at ſix, and ſhall receive or pay out 
proportionably for the numbers under five and above fix. 

If the cuſtom be to pay the tithe of wool by the pound, 

and there be under ten pounds of wool; in ſuch caſe a rea- 
ſonable conſideration ſhall be paid; becauſe being due de 
Jure, a modus in non decimando cannot be allowed in any 
cale, 1 Koll's Abr. 648. 
4. By a conſtitution of archbiſhop 7/inchelſea ; lambs, 
and other tithable young, ſhall be tithed proportionably, 
having regard to the different places, where they are be- 
gotten, brought forth, and nouriſhed, and to the times 
which they bave continued therein. Lind. 197. 

And by another conſtitution of the ſame archbiſhop; if 
the ſheep be kept in ane pariſh in winter, and in another 
pariſh in the ſummer, the tithe ſhall be divided proporti - 
onably, according to the time that they ſhall continue in 
each pariſh, Lind, 194. 
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Tithe 

But no ſpace leſs than that of thirty days, ſhall be rec. 
koned in the computation; that is to ſay, of thirty days 
together, and not by intermiſſion. Lind. 198. 

Whereupon Dr Wood obſerreth, that if lambs ate 
yeancd in another pariſh, and do not tarry there thirty 
days or more; no tithe is due for them to the parſon of 
that place. Mood. 5. 2. c. 2. 

And Dr Godolphin fays, if ſheep ſtray out of one pa. 

riſh into another, and there yean, no tithe is payable for 
this to the parfon of that place; but if they go there for 
thirty days or more, for this a rate tithe is payable to that 
place ; for, for ſheep removed from one pariſh to another 
each parſon muſt have tithe pro rata: but under thirty 
days no rate tithe is to be paid. God. 438. 
Again, by one of the aforeſaid conſtitutions, If ſheep 
do couch in one pariſh, and feed in another, the tithe 
ſhall! be divided between the two churches : Yet (faith 
Lindwood) not equally, but proportionably; for the far 
greater part ought to be afligned to that church, within 
the pariſh whereof they fed for the time, than to that 
where they only couched. Lind. 198. 

And further; by the ſaid conſtitution it is ordained, 
that if foreign ſheep ſhall be ſhorn in any pariſh, the tithe 
ſhall be there delivered to the rector of the church, undes 
he can be ſufficiently informed, that ſatisfaction hath been 
made for the tithe elſewhere, fo as lawfully to hinder 
the payment thereof in ſuch pariſh where they are ſhorn, 
Lind. 197. God. 438. 

In lixe manner, If a perſon ſhall buy or fel! any ſheep, 
and it is certain from what pariſh the ſheep do come, the 
tithe thereof ſhall be proportionably divided between the 
two pariſhes: but if it be uncertain; that church {hall 
have the whole tithe, within the limits whereof they are 
found at the time of ſhearing. Lind. 194. 

But Mr Bunbury ſeemeth to be of opinion, that the 
titre of lambs muſt be paid where they fall, and is not a 
diviſible thing, as wool is. Bunb. 139. 

And it is now clearly held, that the tithe both of 
wool and lamb ſhall be paid where the ſheep lamb or are 
ſhorn. | 

Indeed, If the ſheep be carried away neceſſarily, and 
but a little before ſhearing or lambing time; this is frau- 
dulent: and the tithes ſhall be paid, in fuch caſe, in 
that pariſh from whence they were fraudulently removed, 

But if they ſhall be removed without fraud; it is held 
in equity, that no part of the tithe of wool or lamb will 


be payable in that pariſh from whence they were mos 
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but an agiſtment tithe muſt be paid for them, as for 
cattle yielding no profit to the incumbent there; and that 
theſe tithes are in no caſe to be divided, but the whole to 
be paid where they lamb or are ſhorn, and an agiſtment 
tithe for them as unprofitable cattle in every other pariſh 
where they have been depaſtured. | 

And no regard is had to the diſtinction, whether they 
have continued for leſs than a month; for there is the 
fame equity, that tithes ſhall be paid tor one day as tor 
thirty. | 

Nor is the objection of any force, that in ſuch caſe the 
ſheep pays two tithes in one year. For that is not the 
fact. The tithe of wool is one thing, the tithe of agiſt- 
ment is quite another, being only tithe of the herbage, 
which if ſuffered to grow to maturity would have yielded 
tithe of hay, or 1f the land had been ſown with corn, a 
corn tithe muſt have been paid, 

5. In the caſe of Boys and Ellis, M. 1723; in a bill 
for tithes, a queſtion aroſe, whether there was fraud in 
tithing lambs, on this caſe : The ewes were kept by the 
defendant in the pariſh of Driffeld in the county of York 
{where the demand lay), all the year until Chriſtmaſs, 
when they were ready to drop their lambs, and then were 
removed into txe pariſh of Skern (where there was a ſmall 
modus only for lambs), and there kept till lady day, for 
convenience of forage (as inſiſted upon by the defendant) ; 
znd at lady day were brought back to Driffield : Note, the 
and in Skern vras the defendant's own land. By the 
court ; Mere is not a {uſhcient proof of fraud: and the 
plaintiff's bill was diſmiſſed. But Page and Gilbert ba- 
tons thought, at firſt, it might be proper to ſend it to an 
ue, to try whether fraud or not fraud, and whether this 
lad been the ufual method of the detendant's courſe of 
buſbandry; but afterwards they concurred with baron 
rrice, Bunb. 139. 

6. There is no doubt, but that wool is tithable de jure; 
end therefore it hath been adjudged, that however for the 
peits or fells of ſheep killed and ſpent in the houſe, no 


tithe hall be paid, yet the wool ſhall pay tithe : and for 


theſe, as well as tor ſheep which die, a conſultation is 
provided in the regiſter. 1 Rol”s Abr. 646. God. 429, 

69%. Deg. p. 2. . 6. Gi. 686. | 
But others have holden, that if ſheep be ſhorn, and die 
of the rot or other diſeaſe before the next ſhearing time, 
tne wool is not tithable, unleſs the parſon can preſcribe 
tv have it, a. c. 49. 
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In the caſe of Brin#/aw and Edmonds, M. 1731; 21 
halfpenny payable on the ſhearing day, for the wool or 
each ſheep dying between Candlemaſs and ſhearing day, 
was admitted and eſtabliſhed as a good modus. EA“ 

07. 

. 7. If a man pay tithe lamb at Mark's tide, and after. 
wards at Midſummer he ſheareth the reſidue of the lambs, 
to wit, the nine parts; he ought to pay tithe of the woc 
thereof, altho' there are only two months between the 
time of payment of the tithe of the lambs unſhorn, and 
of the ſhearing of the reſidue, for this is a new increale, 
i RolPs Abr. 642. 

So in the caſe of Baker and Sweet, M. 1721, it ſeemed 
to be admitted, that the wool of lambs ſhall pay tithes, 
although the lambs had paid tithes two months before, 
Bunb. go. 

And in the caſe of Carthew and Edwards, T. 1749. 
The plaintiff brought his bill, amongſt other things, for 
the tithe of the wool of lambs. The defendant an{wered, 
that he apprehended no tithe of lambs wool to be due, 
the plaintift having received the full tithe of the lambs in 
their wool, But by the court it was declared, that the 
tithe of the wool of lambs was due to the plaintiff, and 
decreed accordingly. 

So where a modus is paid for a tithe lamb, and the 
other nine lambs are ſhorn; tithes ſhall be paid of the 
wool thereof: for wool and lamb are different ſpecies of 
tithes, and therefore a modus for lambs is no ſatisfaction 
for the tithe of wool, 

8. By a conſtitution of archbilkop 7/7uchelſea ; tithes 
of wool ſhali be paid to the incumbent, in whoſe paril! 
the ſheep have remained conſtantly from the time of ſhcar- 
ing till Martinmaſs, tho' they be afterwards removed; 
and if they be removed within the ſaid time from pariſh 
to pariſh, each incumbent in whoſe pariſh they ſhall te- 
main at leaſt thirty days ſhall have his proportion of be 
wool; but if they be removed from pariſh to pariſh 
after the ſaid time (that is, from Martinmaſs to the time 
of ſhearing), a reajonable agiſtment ſhall be paid by une 
owners for the time they ſtay. Lind. 197. 

But this ſeemeth not to be law at this day: but thc 
tithe in kind of wool ſhall be paid only in the pari!! 
where the ſheep are ſhorn; and an agiſtment tithe in the 
other pariſhes where they have been depaſtured. Otier- 
wiſe it might be very inconvenient to proportion and di- 
vide the wool; eſpecially where the pariſhes ſhall be (3 
it may happen) at a very great diſtance, And 


— 
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And in a caſe where the owner of the ſheep had de- 
oaſtured them in the pariſh, from Michaelmaſs to lady 
day, and then fold them; upor ſuit in the ſpiritual court 
for a tenth of the bargain, the owner to obtain a prohi- 
bition ſurmiſed that he could pay a tenth of the wool, ac- 
cording tothe cuſtom of the pariſh: But a prohibition was 
denied, becauſe the parſon was defrauded of all, if he had 
not the tenth of the bargain; inaſmuch as the ſheep were 
cone out of the pariſh, and he could not have any wool, 
becauſe it was not the time of ſhearing. Poph. 197. 


[Upon the whole, it is- obſervable, that the meaſure 
of right in the eccleſiaſtical courts by the canons, and in 
the courts of equity by the rules of equity (without much 
regard to the canons), is very different; which ma 
cauſe confuſion in theſe reſpects. In the former caſe, the 
aſt reſort is to the delegates; in the latter, to the houſe 
of lords. ] 

9. No tithe ſhall be paid of Iocks of wool, if it appear 
taat they were caſually Joſt ; but otherwiſe, if by con- 
trivance and fraud. 2 It. 652. God. 462. 

Where the cuſtom is, to ſhear the necks of ſheep about 
Michaelmas, to prevent the tearing off of the ſame by 
thorns and briars in the winter; if this be done without 
traud, and not to deceive the parſon, then no tithe ſhall 
be paid for the ſame. 1 Rolf's Abr. 645. 

So if a pariſhioner cut off the dirty locks of his ſheep 
for their better preſervation from vermin, before the time 
of ſhearing, and this without fraud; no tithes ſha!l be 
paid thereof. 1 Ris Abr. 646. | 

10. If ſeveral men's ſheep depaſture together in one 
flock, or under one ſhepherd ; yet this ſhall not make 
them to be tithed together, but every owner ſhall pay his 
tithe of them by, hiniſclf: but if the head of a family hath 
his Bock mixed with his childrens ſheep which are under 
his tuition, and he takes the profit of them to his own ule, 
in that caſe they ſhall be tithed together. Lind. 193. 
Deg. p 2. c. 6. 

11. It hath been held, that if a man preſcribe to pay 
an halſpenny for every lamb that he ſhall ſell before the firſt 
day of May, and (to deceive the parſon) ſhall ſell all his 
lambs the day before May day; this is fraudulent, and the 
cuſtom ſhall be no diſcharge. 1 Roll's Ar. 652. 

It is not a good modus, to pay every tenth pound of 
wool for the tithe of wool, if he doth not ſhew that he 
hath paid ſomething if his wool do not amount to ten 
pounds; for otherwiſe this is in non decimando if it be 
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under ten pounds; for the tenth part thereof is due. 1 
RolPs Abr. 648. | 

If a preſcription be, that if the owner hath under the 
number of ten fleeces of wool, he ſhall pay one p-nny to 
the parſon for the tithe of each of them; and if ne hath 
more, that then he ſhall deliver to the parſon the tenth 
Furt of his wool upon his conſcience without fraud or co— 
vin, without the parſon's ſeeing or touching the nine 
parts; this is not a good modus, for that it is unreaſon- 
able, and is in effect to give to the parſon no more than 
the pariſhioner pleaſed 1 Noll's Abr, 648. 

A cuſtom to pay tithes in kind for ſheep, if they con- 
tinue in the pariſh all the year, and if they be ſold before 
ſhearing time, but a halfpenny for every one ſo ſold, hath 
been held an unreaſonable cuſtom. Bob. 94. 

A modus to pay the tenth part of the wool of all the 
ſheep which he had before lady day, in ſatisfaction of all 
the wool of ſuch ſheep as ſhould by him be brought into 
the pariſh after lady-day, hath been allowed to be good. 
1 KRolPs br. 649. 

So alſo a modus to be diſcharged of tithe of thoſe he 
Mould ſell but two days before the ſhearing, in conſidera- 
tion that time out of mind he hath paid tithe wool of thoſe 
Which he bought but two days before the ſhearing, hath 
been allowed to be good. 1 Rolls Abr. 649. 


AII. Milk and cheeſe, 


1. Milk is a mixt tithe. Gz/. 713. 

2. Where tithe milk is paid in kind, no tithe cheeſe is 
duc; and where tithe checſe is paid in kind, no tithe milk 
is due: In which caſe, as in all other like caſes, the cul- 
tom of the place is to be obſerved, Deg. P. 2. c. b. 
God, 392. 

. And by a conſtitution of archbiſhop Winchelſea; 
The tithe of milk ſhall be paid, from the time of its fiſt re- 
rewins, as well in the mouth of Auguſt as in other mant3. 
Lind. 199. 

Upon what pretence the people pleaded exemption from 
paying tithe of milk in Auguſt, Lindwoog doth not in- 
form us: probably it was, becauſe this was the principal 
harveſt month; and they thought it too much to pay 
tithe of milk while they were paying tithe of corn, and 
fed their harveſt people with the milk. Fobn/. Winch. 

Lindwood explains the milk here ſpoken of, to fignity 
either that of cows, or ſheep, or goats, or other cattle 
which are milked. Lind. 200. 


But 
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But the tithe of the milk of ewes ſeemeth only to be due 
þy cuſtom : for a man may preſcribe that by the cuſtom of 
the country where he is ſued for tithes of the milk ot ewes, 
no tithes of the milk of ewes have been paid for time 
whereof the memory of man is not to the contrary ; and 
in ſuch caſe a prohibition will be granted. 1 Roll's Abr. 
25 By a conſtitution of archbiſhop Winchelſea: The 
tithe of the milk and cheeſe of cows and goats ſhall be paid where 
they feed and couch. Otherwi/e, if they couch in one pariſh, 
and feed in another, the tithe ſpall be divided between the reclors. 
Lind. 199. 

But ** be doubted perhaps, as the law ſeemeth 
now to ſtand, whether they ſhall not pay tithe in kind 
only in the pariſh where they are milked, and an agiſt= 
ment tithe in the other pariſn. | 

M. 8. V. Scoles and Lowther. Lowther was parſon 
of the pariſh of Swillington ; and Scoles lived 1n Kippax 
the next adjoining pariſh, and occupied a lar ge parcel of 
arable land in Nippax, and had alſo torty acres of mea- 
dow and paſture in Swillington, and four acres of arable 
land. Lowther libelled in the ſpiritual court of York 
againſt Scoles, for tithes of the cattle depaſtured in 
Swillington. Scoles, upon a ſuggeſtion that cattle kept 
for the pail for the uſe of the houſe ought not by the law 
to pay tithes, and that this cattle for the tithes whereof 
Loyther now libels is ſuch, moved for a prohibition. 
And it was granted to him, unleſs cauſe ſhewn, And 
now, upon afkdavit that Scoles carried the milk of this 
cattle to his houſe in Kippax, and uſed it there, it was 
moved that the rule might be diſcharged. And it was 
teſolved by the whole court, that the defendant Lowther 
hould have the tithes of this milk. L. Raym. 129. 

And as to the tithe of the milk of ſheep, it is ordained 
dy the ſaid conſtitution, that in the pariſhes where the ſheep 
continually feed from the time of ſhearing to the feaſt of St 
Martin in the winter, the tithe of their milk and cheeſe ſhall 
te fully paid to the churches there, altho' they ſhall be afterwards 
removed from that pariſh and be ſborn elſewhere. And if 
within the aferejaid time, they be removed to paſture in divers 
pariſhes ; every church, according to a proportionable part of 
ne time fhall receive the tithe thereof ; but na ſpace leſs than 


that of thirty days ſhall be reckoned in the computation. But if 


after the feaſt of St Martin, they be carried to paſlures elſe- 
Where, and be fed even until the time of ſhearing in one or in 
lers pariſhes, in the paſtures of their owner or of any other; 
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the paſtures ſhall be valued having reſpect to the number ,t 
ſheep, and according to ſuch valuation of the paſtures il, 
tithes Mall be demanded of the owners of ſuch paſtures, Lind. 
197. 
And the reaſon is, becauſe after the feaſt of St Marti, 
ſheep are not uſually milked. And therefore this conti. 
tution requireth, that the tithe be paid according to the 
value of the paſture for ſo many ſheep there depaſtured, 
Otherwiſe if they ſhould lie there, and in the mean 
time give milk, and cheeſe ſhould be made thereof, then 
the tithe of milk and of cheeſe ſhould be paid as they 
ſhould fall out. Lind. 198. 

5. By another conſtitution of the ſame archbiſhop, i}; 
tithe of milk ſhall be paid in cheeſe, whilſt the pariſhioner na. 
keth cheeſe ; but in the autumn and winter it ſhall be paid in 
kind; unleſs the pariſhioners will for the ſame make a competent 
redemption, to the value of the tithe and the benefit of the 
church. Lind. 194. ; 


But the canon in this, as in other inſtances, is generally 


overruled by the cuſtom of the place; for in many places 


they pay the milk in kind all the year; in ſome places 
they pay only cheeſe; and in ſome neither cheeſe, nor 
milk, but ſome ſmall rate for it: and the cuſtom of the 
place in this, as in all other tithing, is to be obſerves, 
notwithſtanding the canon, Deg. p. 2. c. 6. 

6. When milch cows are become dry, and are depel- 
tured as dry cattle, tho' but for a month; an agiſtment 
tithe ſhall be paid for them: and ſo it is, if they are fatted 
and fold. Bob. 96. 

7. The tithe of milk is to be paid, not by the tenti 
part of every meal, but by every tenth meal intire, 
Bunb. 20. 

In the aforeſaid caſe of Scoles and Lowther, it was ſaid by 
the court, that of common right tithe milk is payable 
at the parſonage or vicarage houſe; in which particular 
this tithe differs from all others, which muſt be fetched by 
the receiver: but by cuſtom the payment may be mace in 
the church porch, whither it ſhall be brought by the pa- 
riſhioners. L. Raym. 129. Wood b. 2. c. 2. : 

But in the caſe of Dedſon and Oliver, E. 1721; it M 
decreed, that if there be any cuſtom in a pariſh for the 
manner of tithing milk, as to carry it to the church porch, 
or parſonage houſe, that muſt be obſerved by the pariſhi- 
oner ; but if there be no particular cuſtom or uſage, tie 


pariſhioner is obliged de jure to pay every tenth meal, e 


mil 
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"ik the cows at the uſual place of milking into his own 
pails, and the parſon is obliged to fetch it away from the 
milking place in his own pails in a reaſonable time; and if 
e doth not fetch it before the next milking time, the pari- 
ſhioner may juſtify pouring the milk upon the ground, be- 
cauſe he hath occaſion for his own pails. And it was de- 
termined by the whole court of exchequer in this caſe, that 
the milk ought not to be carried either to the church 
porch, or to the parſon's houſe, and that it ought to be 
fetched by the parſon. Bunb. 73. 

So in the caſe of Carthew and Edwards, T. 1749. Ed- 
ward Carthew, clerk, rector of St. Mewan in Cornwall, 
brought bis bill in the exchequer (amongſt other particu- 
lars) for the tithe of milk. The defendant Edwards in 
his anſwer ſet forth, that the plaintift having declared he 
would not ſend for or fetch the tithe milk, he did order 
every tenth meal of his cows to be turned upon the 

round; it not being wſual or cuſtomary for the pariſhi- 
oners of the ſaid pariſh, to carry their tithe milk home to 
the rector. The court, upon hearing the cauſe, and or- 
tering two decrees in the ſaid court to be read, wherein 
Dedſhn was plaintiff and Oliver defendant, did declare, 
that the defendant ought to have milked the tenth meal 
of his cows, in veſlels of his own, at the place and in the 
manner he milked the other nine- meals, and that the 
plaintiff ought to have fetched it away in his own veſ- 
ſels. 

In the caſe of Dr Befworth rector of Tortworth in 
Glouceſterſhire againſt Limbrick and others, MH. 1777, 
Mr baron Eyre delivered the reſolution of the court as fol- 
lows, The plaintiff by his bill complains, that he hath 
been defrauded of one third of his tithe milk, by the ſet- 
ung forth the tithe on an evening, and never on a morn- 
ing, under a plea of the defendants that the tenth meal 
was aligned to the parſon by law. They alledge, that 
they have duly ſet out to the plaintiff, for his tithe, every 
fifth evening's meal; which, they ſay, is the tenth meal to 
vhich the parſon is intitled: They having brought their 
cows to the pail in the morning, and beginning to count 
ſtom the morning of that day to the evening, and fo on, 
the fifth evening's meal of milk makes the tenth meal, 
Which is the parſon's due. The plaintiff contends, that 
the ſetting out every fifth evening's meal is not the due 
mode of tithing : That the produce of the evening's meal, 
from phyſical as well as other cauſes, muſt always be leſs 
n quantity than the morning's meal, And the witnelles 

on 
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on both ſides agree, that the fact is ſo, tho? they diſter 3 
great deal as to the proportion. One of the plainti#*s 
witneſſes made a great number of experiments, in ord«; 
to aſcertain the proportion in which the evening's mes! 
fell ſhort; and it appeared, upon the reſult of theſe ex- 
periments, that it frequently fell ſhort a third, but never 
leſs than a fourth part of the morning's. It therefore 
follows, as a neceſſary conſequence, that a fifth evening's 
meal, conſtantly ſet out to the parſon, muſt produce him 
leſs upon the whole, than a tenth part of the milk. This 
being the fact, the argument proceeds thus: The tithe of 
milk (as of all other tithable matters) belonging de jure to 
the parſon, is the tenth part of the milk produced, A 
rule of tithing therefore, which necetlarily gives to the 
parſon leſs than the tenth, cannot be the true rule. This 
was the ſum of the argument urged for the plaintiff. It 
was admitted, that it had been thus far ſettled, by the fer 
caſes that are to be found on the ſubject of tithe milk, 
that neither the tenth part of every cow's milk at every 
meal, nor the tenth part of the whole meal, were to be 
ſet out to the parſon, and that the zenth meal was the tithe 
to be ſet out. But for the plaintiff it was inſiſted, that 
the tenth meal muſt not be ſo computed, as neceſſarily to 
produce leſs than a tenth part of the whole ten meals taken 
together, — Upon general principles: We find it difficult 
to perſuade ourſelves, that that can be a true rule of ü- 
thing, which puts it in the power of the pariſhioner to 
give the parſon perhaps a twelfth, a thirteenth, or a four- 
teenth, inſtead of a tenth part. A preſcription to pay leſs 
than a tenth, we all know, would be a void preſcription, 
unleſs it were aſſiſted by ſome conſideration to make the 
parſon amends for the difference between the tenth and 
that leſs which the preſcription propoſed to give him. 
When the tenth meal was declared to be the right of the 
parſon, it was certainly ſubſtituted in the place of the 
tenth quart, or the tenth diſh, or the tenth part of each 
meal. It was not meant to give leſs than the tenth, but the 
object was to give the tenth in a more convenient and more 
uſeful form. It was therefore auxiliary to the general right 
of a tenth: it was intended to fortify, and not to deſtroy 
that right. If theref re a conſtruction can be put upon this 
rule of tithing, which will preſerve the original ſpirit o. 
it, and put it out of the power of any man to make It 
an inſtrument of wrong and injuſtice, this court will 
ſtrongly incline to adopt ſuch a conſtruction. And upon 
conſideration wc think it may admit ſuch a conſtruction. 


S * . . 4 
The morning and evening meals, being necellari'y 
unequal 


Tithes. 
unequal in produce, may, and we think ought to be, con- 
ſidered as diſtinct tithable matters, from each of which 
you may count on to the tenth, which will be the right of 
the parſon; and that tenth will be the tenth meal of that 
ce{cription to which it belongs, either morning or even- 
ing; and in this way the parſon will, upon the whole, 
have his full tenth, as much as he can have in the man- 
ner of collecting any other ſpecies of tithes whatever ; 
inſtead of neceffarity taking leſs than a tenth in the de- 
ſendant's way of ſetting out his tithes, And, in reſpect 
to authority, upon a careful review of all the caſes that 
we have been able to find upon this ſubject, we not only 
do not find any adjudged caſes ſtanding in our way, but we 
collect that the rule of the tenth meal was originally un- 
derſtood in the ſenſe in which we think it ought now to be 
underſtood, There appears therefore to us nothing, in 
point of argument or authority, which ſhould prevent 
us from c ffecting the juſtice of the caſe between theſe parties, 
by declaring that the defendants ought to have paid to the 
plaintiff the tenth morning's meal, and the tenth evening's 
meal, of this milk; in which having failed, they will be de- 
creed to account. The cos in this cauſe remain to be con- 
ſidered. Hitherto we have conſidered the caſe in the abſtract, 
for the ſake of the dry point, detached from every circum- 
ſtance of fact, the ſingle fact of inequality in the morn- 
ing's and evening's milk only excepted, upon which the 
whole ariſes. But upon the queſtion of colts, the hiſtory 
of the cauſe, and the general complexion of it, becomes 
material. I think both may be collected from the evi- 
dence of one of the witneſſes; who has told us, that he 
entered into engagements with a noble lord, to adviſe his 
tenants, and to aſſiſt them in ſetting out their tithes ; that 
one of the defendants by name, and eight others, deli- 
vered a notice in writing to the plaintiff, that they would 
ſet out their tithe milk every fifth day in the afternoon, 
and that the next meal would be due on the twenty fifth 
day of April next; and the milk was accordingly ſet out 
every fifth evening. The purpoſe of ſetting out the tithe 
in the evening, and of ſo many different perſons lel- 


lung out their tithes on the ſame evening is too ob- 


vious to be miſtaken. The witneſs gravely tells us, 
that he was ordered to charge the ten.nts to play 
no tricks. Taking advantage of what he underſtood 
to be the letter of the law to injure the parſon ma- 
terially ia his right, as well as to diſtreſs him as 
much as poſſible in the exerciſe of that right, I ſuppoſe 
this gentleman thought was no trick, But weare of opi- 

Vor, III. II nion 


2 —— — 2 ” — * — — . 
— — p —_— — - 
9 2 2 2 * — 3 ©. 4 * ks r > £5 -©® 
R —— rern 2 . Vw eee * "I® - — * * 1 Io 


Tithes. 


nion that this was a trick; diſgraceful to the adviſer of 
it, and reflecting no honour upon any one of the parties 
concerned in, or conſenting to it. Dr. Boſworth, feel. 
ing himſelf aggrieved by theſe manceuvers, has taken 
upon him to controvert this point of law; and he hag 
ſucceeded under theſe circumſtances, that tho? the point 
of law might have been thought ſufficiently diſputable, 
if it had been fairly conteſted, to have excuſed the party 
failing from paying the coſts of the ſuit, yet in this caſe 
we are of opinion the coſts ought to follow the right. * 
The defendants are therefore to account for the tithe of ha 
milk with cofts. 


| anc 
Modus. 8. It hath been adjudged a good modus, in conſidera. pu 
tion of the payment of the tenth cheeſe made from the firf: mi 
of May until the laſt of Auguſt, to be diſcharged from det 
the tithe of milk; for this is. not tithe in Kind of part in of 
diſcharge of the whole, for no tithe in kind is due of the 
cheeſe, but only of milk, and ſo this is a good conkidera- tal 
tion. 1 RolPs Ar. 651. pr 
A cuſtom that every inbabitant in the pariſh, who kept m. 
cows there, had uſed time out of mind to ſæt out the whole ag 
meal of milk upon the ninth day of May at night, and up- wi 
on the tenth day of May in the morning, and ſo upon be 
every ninth day then next following, until one lamb (ta al: 
be yeaned in the year following) ſhould be beard co bleat F. 
there, hath been adjudged an unreaſonable cuſtom ; be- or 
cauſe in ſuch caſe it might be contrived that lambs ſhall o1 
come ſo ſoon, as to deprive the parſon of the tithe milk of 
for a great part of the year. L. Raym. 358. ſu 
M. 1731. Brinklow and Edmonds, A bill was exhi- he 
bited to eitabliſh ſeveral modus's in the pariſh of Newton fo 
Longyville in the county of Buckingham: One of which pl 
was, that tithe milk ought to be paid by every tenth even- b. 
ing and morning's meal in kind, from Hoe Monday to b 
the ſecond day of November, to commence upon the even- 0 
ing of Hoe Monday (that is, the Monday fortnight afier tc 
Eafter day), and the morning following, to be taken by v 
the rector at the place of milking, and no tithe milk to F 
be paid for the reſidue of the year. But by the court, t 
this is void upon the face of it, being only a payment of li 


part for the whole. Bunb. 307. 


XII. Deer and cones. 


peer · 1. Deer, being fetæ nature, are not tithable without 
ſpecial cuſtom. 5 
ut 
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; But if tithe thereof be due by cuſtom, it muſt be 
| aid. 4} r 
4 2. Conies alſo, being feræ nature, ate not tithable Conies, 
of common right. 1 RolPs Abr. 635. 

But tithes in kind, or a modus tor them, may be by 
cuſtom, | 

In the caſe of Faltn and Tryon, M. 1751, A bill 
was brought by the plaintiff (amongft other things) for the 
tithe of rabbits, in a warren called Aſhurſt's warren. And 
he proved by the former incumbent's book, that the fame 
had been compounded for, by payment of 20 ſh in money 
and four couple of rabbits. For the plaintiff it was ar- 
pued, that it is a great queſtion, whether this be a prædial, 
mixt, or perſonal tithe, Cuſtomary tithes are generally 
deemed perſonal tithes ; and if ſo, then a payment in lieu 
of tithes will be good, Rabbits are 'of that nature, that 
they are difficult for the parſon to get them, the times of 
taking them uncertain, and therefore a ſmall compoſition 
probably was taken for them, Suppoſe a compoſition was 
made for hay, originally at 51; and afterwards a new 
agreement was made for 41 and one load of hay: this 
would be good, and an aſſumpſit would lie. The parſon's 
took proves, that ſeveral couples were paid, and money 
alſo; and that book is always held to be good evidence, — 
For the defendant, it was anſwered, that this tithe can 
only depend on a cuſtomary immemorial right; and fo 
ouzht to be laid in the bill. Here it is laid, to the tenth 
of the rabbits in kind ; and the plaintiff demands it as 
ſuch. But this evidence is directly contrary. For by that 
he proves a compoſition in lieu of tithes for them. There- 1 
fore, as his evidence contradicts his manner of laying his | 
preſcription, he muſt fail in his ſuit. As to the rector's 
book in this caſe, it is very modern; for it goes no ſarthep 
back than the year 1728. This indeed may be evidence 
of payment; but it can never be admitted as an evidence 
to ſupport the right. By the lord chancellor Hard- 
wicke: The plaintiff by his bill demands tithes in kind. 
But there is no evidence of that. The evidence offered is, 
that four couple of rabbits have always been ſent and de- 
livered at the parſon's houſe by the warrener, and 20 (ſh 
a year paid; and ſo proved by the former incumbent's 
book. And the argument by the plaintiff from this evi- 
dence is, that this is 2 compoſition for tithes in kind ; 
and riphtly argued, for the modus would be too rank, 
But the great thing with me is, this 20 th a year, For 
the four couple of rabbits can neither be modus nor com- 
polition. Indeed payment of part cf a thing in money, 

Ii 2 and 


= — _ ———ů— 
2 . * 
5 11 — ore nom 
© - F * o _ — #4 — — 
— P rr 8 „ — * 


468 


Hens, ducks, 
geeſe, 


Swans, 


Turkies. 


Pigeons. 


Pariridcges and 
yiealants, 
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and part in kind, has been held to be good. But Lean 
determine nothing on this queſtion : butitmuſt go to be 


tried as to the cuſtom. 


4 


XV. Fowl. 


» 


1. Of fowls which are domeſtick, and not ferz nature, 
tithes are to be paid; as geeſe, hens, ducks: and the 
manner of tithing them is, either by paying the tenth egg. 
or the tenth of their young, according to the cuſtom of 
the place, but not both; for where tithe of eggs is paid, 
there is no tithe of the young; and where the tithe of 
young is paid, there ſhal] be no tithe of eggs. God. 405. 
Deg. p. 2. c. 11. 

2. It is ſaid that ſwans alſo, as being tame fowl, ſhall 
pay tithe, Deg. p. 2. c. II. 

3. In the caſe of Haughton and Prince, it was affirmed, 
that turkies are to be ranked amongſt things that ate 
feræ nature; and conſequently not tithable. Mo. 599. 

But in the caſe of Carleton and Brightwell, T. 1728; 
where tithes were demanded of turkies, and it was object- 
ed that turkies were things feræ naturz, and not tithable 
any more than partridges, and that turkies were not 


brought hither from beyond ſea beſore the time of queen 


Elizabeth; it was declared by the court, that it doth not 
appear but that turkies are birds as tame as hens, or other 
poultry, and therefore muſt pay tithes, 2 P. V. 462, 
63. 

5 5 It is ſaid, that of pigeons ſold tithes ought to be 
paid; but not if they be ſpent in the houſe. x Rall, 
Abr. 635. 

But by cuſtom pigeons ſpent in the houſe may be tith- 
able; tho' not of common right. 1 Rol['s Abr. 642. 

5. If a man hath pheaſants or partridges, and keepeth 

them in a place incloſed, and clips their wings, and from 
their eggs hatcheth and bringeth up young pheaſants or 
partridges; no tithe ſhall be paid of theſe eggs or young, 
becauſe they are not reclaimed, but continue feræ nature, 
and would fly out of the inclofure, if their wings were not 
clipped. 1 RolPs Abr. 635. 
6. It hath been adjudged, that the paying of thirty eggs 
in lent, is a good modus for all tithes of eggs: which 
ſeermeth to croſs the rule of the law, that every modus 
ought'to be ſoryewhat, as to kind, different from the 
thing that is due. Gib/, 679. 


But 
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But it is to be conſidered, - that this cuſtom doth bind 
the pariſhioner to the payment of ſo many eggs, whether 
he hath hens or not; ſo that he may be obliged to buy 
eggs, to pay the preſcription z and this is what makes it a 
good cuſtom : but if the cuſtom had been, that he ſhould 
pay thirty eggs of his own hens; the cuſtom would have 
deen ill. IL. Raym. 358. 


# 


XV. Bees. 


Bees are reckoned among(t the things that are feræ na- 
ture, and by conſequence tithe free; and it hath been 
adjudged, that they ſhall not be paid in kind by the tenth 
warm. Gibſ. 677. 

But of the wax and honey of bees tithes ſhall be paid 
in kind de jure, 1 RolPs Abr. 635. 

And that is, by the tenth meaſure of honey, and the 
tenth weight of wax. God. 389. Deg. p. 2. c. 7. 

And there is a conſultation provided in the regiſter, for 
the tithe of honey and of the wax of bees. 


_ —_— — ad Hh 


XVI. Mills, fiſhings, and other perſonal tithes. 


. 


1. By the books of common law it appeareth, that ſome , 


tithe or other is due for a mill, 2 14ſt. 621. 

The canoniſts hold, that this is a prædial tithe, and 
that the tenth toll diſh ought to be paid for the ſame, | 
without deduction of expences: but this doth not agree 1 
with the common law, and therefore is not binding. 
Deg. p. 2. c. 9. ; 

In the caſe of Dodſon and Oliver, E. 1721, in the ex- b 
chequer ; Price and Mountague barons were of opinion, | 
that an ancient corn mill ought to pay the tenth toll diſh, | 
which being a tenth part of the thing itſetf, was a præ- | 
dial tithe, and due of common right: But the chief ba- 
10n Bury and baron Page, that it is a perſonal tithe, and 

not due of common right; and the mill not having paid, 
is now exempt by the ſtatute of the 2 Ed. 6. So the 
court being divided, the plaintiff had no decree, Bunt. 


— 
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But before this, in the caſe of Newte and Chamberlain, 
in the year 1706, it was decreed in the houſe of lords, on 
an #ppeal from the court of exchequer, that the tithes of 
a nil are perſonal tithes, contrary to ſeveral ſeeming au- 
thoritjes z and that in conſequence of their being perſonal 
lithes not the tenth of the toll, or the tenth diſh of the 

113 corn 
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eorn ground belongs to the parſon, but the tenth part of 
the clear profits, after the charges of erecting the mill, 
and the other charges of ſervants, horſes, and other ex. 
pences are deducted. Vin. Diſmes, M. a. 

And in the caſe of Carleton and Brightwell, T. 1728; a 
demand being made by the bill of the tithe of a corn mill, 
it was infiſted, that every tenth toll diſh was due. But it 
was replied, that this matter was determined in the afote- 
ſaid caſe of Newte and Chamberlain, in the houſe of lords, 


where a bill was brought for the tithes of a malt mill in 


Tiverton in Devonſhire, and where the lords determined 


with the aſſiſtance of eight judges (whereof Holt chief 


Juſtice was one) that miils were tithable, but that the ſame 
was a perſonal tithe, and ſo ought to be paid out of the 
clear gain after all manner of charges and expences de- 
ducted : Upon which authority, the maſter of the rolls 
decreed the mill in queſtion to pay tithes, but that they 
ſhould be paid only as a perſonal tithe. 2 P. Will. 4063. 
Vin. Diſmes. M. a, 


By the ſtatute of the g Ed. 2. . 1.c. 5. If any do ere? 
in his ground a mill of new, and afterwards the parſon ef the 
fame place demandeth tithe for the ſame, the king's prohibition 
ſhall not lie, 


A mill] This is only meant of a corn mill: for it hath 
been reſolved, that fulling mills, tin mills, lead mills, 
plate mills, and the like, are not within this ſtatute, 
nor is tithe due of ſuch otherwiſe than by cuſtom, 


Git /. 666. 


Of new] Therefore all carn mills, not eredted before 


this ſtatute are tithable. But becauſe many mills fince 
erected may be to us ancient, and their firſt erection not 
known, the rule of their diſcharge ſeemeth to be, that all 
ſuch mills whoſe firlt erection was before time of memory 
and is not otherwiſe kaown by matter of record, and have 
not been ſubject to the payment of tithes, ſhall be intend- 
ed to be erected before the ſtatute, and ſo to be tithe free. 
But as to mills for which tithes have been paid, and new 
mills; tithes muſt be paid for them. Bob. 127. 
Therefore when prohibitions are moved for to ſtay ſuits 
for tithes in the eccleſiaſtical courts for ancient mills, it 
muſt not only be ſuggeſted that the mill is an ancient mill, 


but alſo that it hath never paid tithes; and the courts of 
common law do generally require an affidavit to be made 


of 
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of the truth of ſuch ſuggeſtion, to wit, that the mill is 
ancient, and bath not within memory paid any tithes. 
Boh. 127+ 


The king's prohibition ſhall not lie] T. 15 Ja. A prohibi- 
tion was prayed to the ſpiritual court, upon a ſuggèſtion, 
that the parſon libelled for tithes of a mill which was 
erected upon land diſcharged of tithes by the ſtatute of 
monaſteries 31 H. 8. c. 13. And denied by the whole 
court: for of a mill erected of new, a prohibition lieth not. 

Cro. Ja. 429. | 

If there is a modus in lieu of all tithes iſſuing out of a 
meſſuage and an ancient water mill for corn, and a new 
water mill for corn is ereCted within the (aid meſfuage ; or 
if the ſtream on which an ancient mill ſtood is diverted by 
the owner (and not by the act of God), and a new mill 
erected upon the new ſtream; they ſhall not be diſcharg- 
ed by virtue of any former modus. 1 RolPs Abr. 641. 

But if there hath been an ancient corn mill for which a 
modus hath been paid for time immemorial, and after- 
wards by continuance of time the mill ſtream changeth its 
courſe, and goeth in a place a little diſtant from the anci- 
ent ſtream, and thereupon the owner of the mill pulleth it 
down, and rebuildeth it in the new place where the ſtream 
now runneth ; this ſhall be diſcharged of tithes by force 
of the ancient modus, for this cometh by the act of God, 
and not by the act of the party. 1 RolPs Abr. 641. 

It is ſaid in Carth. 215. that adding new ſtones to an- 
cient mills will not alter the modus, nor deftroy it, where 
the ſtones ate under the ſame” roof, But by lord Hard- 
wicke, in the caſe of Talbot and May, Dec. 17, 1743; 
this to all intents and purpoſes is two mills, and the Jatter 
cannot be covered under the modus: you might: as well 
ſay he might ereCt another mill upon the ſame ſtream, and 
call it one mill. 3 th, 17. 

But if the ſurmiſe be of a certain rate or modus for all 
mills erected and to be erected, and a mill there appears to 
be new; the modus cannot extend to it, by reaſon of the 
ſtatute aforeſaid. 3 Bulft. 212. 

2. It doth not ſeem to be agreed, whether or how far 
fiſh in ponds or private fiſheries are liable to pay tithes; 
and therefore the ſame muſt be referred to the cuſtoms of 
particular places, 

But it ſeems that of theſe no tithe can be due, where 
no profit is made thereof, and where they are kept only 
for pleaſure, or to be ſpent in the houſe or family ; as fiſh 
kept in a pond generally are. Boh. 135. 
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Alſo fiſh taken in common rivers are tithable only by 
cuſtom. God. 406. Weed. b. 2. c. 2. 

And in this caſe Lindwood ſays it is only a perſona] 
tithe, and ſhall be paid to that church where he who 
raketh them heareth divine ſervice and receiveth the ſa- 
craments. Lindw. 195. x; . 

Where fiſh are taken in the ſea, tho? they are ferz na. 
ture, and conſequently not tithable of common right, 
yet by the cuſtom of the realm they are tithable as a per. 
ſonal tithe, that is not by the tenth fiſh, or in kind, but 
by ſome ſmall ſum of money in conſideration of the pro— 
fits made thereby after coſts deducted, 1 Rol. Abr. 636. 

Upon which foundation, it is ſaid, that if the owners of 
a ſhip do Jend it to mariners to go to an iſland for fiſh, and 
are in contideration of ſuch loan to have a certain quantity 
of hſh when they come back; no tithe ſhall be paid by the 
mariners for what is given to the owners, becauſe they 
are only to pay for the clear gain. G1 / 679. 

3. By a conſtitution of archbiſhop Winchelſea, it is 
ordained, that per/onal tithes ſhall be paid of artificers and 
merchandizcrs, that is, of the gain of their commerce; as alſo 
of carpenters, ſmiihs, maſons, weavers, inn-heepers, and all 
other workmen and hirelings, that they pay tithes of their wa- 
ges; unieſs ſuch hirelings ſhall give ſomething in certain to the 
uje or for the lights of the church, if the rector ſhall ſo ihink 
Proper : That is to ſay, they ſhall pay the tenth part of the 
profit deducting firſt all neceflary and reefunable ex- 
pences. Lind. 195. 

And by the ſtatute of the 2 & 3 Ed. 6. c. 13. Every 
perſon exerciſing mer chandizes, bargaining and ſelling, clatling, 
handicraft, or other art or faculty by ſuch kind of parſ;ns, and 
in ſuch places as heretsfore within theſe forty years have accu/- 
tomably uſed to pay ſuch perſonal tithes, or of right ought to pay 
(other than fuch as be common day labourers), ſhall yearly at or 
before the ſeaſi of Eaſter, pay for his perſonal tithes the tenib 
part of his clean gains; his charges and expences, accerding to 
his eflate condition or degree, to be therein abated allowed 
and deducted. ſ. 7. | 
Provided, that in all ſuch places where handicraſiſmen have 
uſed to pay their tithes within theſe forty years, the ſame cujlom 
of payment of tithes to be obſerved and continue. 1. 8. 

And if any perſon refuſe to pay his perſonal tithes in fern 
fort ſuid, it ſhall be lawful te the ordinary of the dioceſe whe! e 
the party is dwe'ling, to call the ſame party before him, ana ty 
his diſcretton to examine him by all lawful and reaſonabie means, 
eter than b; the party's own corporal oath, concerning the trus 
payment of the ſaid per ſanal titles. I. . 

Pr cvided, 
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Provided, that nothing in this act ſhall extend Io any pariſh 
which Aands upon and tawards the fea coaſts, the commodities 
and occupying whereef con ſiſteth chiefly in fiſhing, and have by 
reaſon thereof uſed to ſatisfy their nthes by fiſh; but that all 
ſuch pariſhes ſpall pay their tithes according io the laudable cuſ- 
toms, as they have heretofore of ancient time within theſe forty 
years uſed and accuſtomed, and ſhall pay their offerings as is 
aforeſaid. 1. II. 

Provided alſo, that nothing in this act ſhall extend in any 
wiſe to the inhabitants of the cities of London and Canterbury, 
ang the ſuburbs of the ſame, nor to any other town or place that 
hath uſed to pay their tithes by their houſes, otherwiſe than 
they ought or ſhould have done before the making of this att, 
. 12. 

This act refirains the canon law in three things: Firſt, 
where the canon law was general, that all perſons in all 
places ſhould pay their perſonal tithes, the act reſtraineth 
ic to ſuch kind of perſons only, as have accuſtombly uſed 
to pay the ſame within forty years before the making of 
the act. Secondly, whereas by the eccletiaſtical laws 
they might before this act have examined the party upon 


bis oath concerning his gain; this act reſtrains that courſe, 


ſo that the party cannot be examined upon oath. Thirdly, 
by this act the day labourer is freed from the payment of 
his perſonal tithes, Deg. p. 2. c. 22. 

It cannot be intended upon this act, that if ſuch tithes 
haue been ſometimes paid within forty years, they are 
thereſore due; but they muſt have been accu/tomably, that 
is, conſtantly paid for forty years next before the act. 
Deg. p. 2. c. 22. 

If it be demanded how ſuch payment muſt now be 
proved forty years before the making of the act; the an- 
[wet is, as in other like caſes, a poſleriori; by what has 
been done all the time of memory fince the act. Deg. 
. 2. f. 22: 

dir Simon Degge ſays, the only cafe that he could find 
for above a hundred years before his time, where the tithes 
v! the profits of tuch trades were ſued for by any clergy- 
man, was that of Dalley and Davis, M. 11 Fa. which 
was thus: The parſon of a pariſh in Briſtol libejled in 
the ſpiritual court againſt an innkeeper, to have tithes of 
the profits of his kitchen, ſtable, and wine cellar, and 
did iet forth in his libel, that he made great gain in ſelling 
of his beer, having bought it for 5ool, and fold it for 
1000], of which gain he oyght to have tithe by the com- 
mon law of the realm, Upon which occaſion, the cleik 
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of the papers informed the court, that when one had tj. 
belled for tithes of the gain of 101 for 1601] put out, 4 
prohibition was granted: and the ſame was alſo granted 
in this caſe. 2 Bulſt, 141. | 

And perſonal tithes ate now ſcarce any where paid in 
England, unleſs for mills, or fiſh caught at ſea; end then 
payable where the party hears divine ſervice, and receives 
the ſacraments. Wood. b. 2. c. 22. ̃ 


VI. Of che ſetting out, and the manner of taking 
and carrying away of tithes. 


General manner 1. By a conſtitution of archbiſhop Winchelſea, it is 
of ſetting out. ordained as follows: Becauſe by reaſon of divers cuſtoms in 
the taking of tithes throughout divers churches, quarrels conten- 
tions ſ:andals and very great batreds between the reflors of the 
churches and their pariſhioners do oftentimes ariſe ; we will 
and ordain, that in all the churches eftab/iſhed throughout the 


province of Canter bury, there be one uniform taking of tithes and 
profits of the churches, Lind. 192, : 


Between the rectors of churches] Which is to be under- 


ſtood alſo of vicars, where the tithes belong to their por- 
tion. Lind. 192. 


Threugbiut the provinces) Per provinciam: Lindwood 
ſays, in ſome copies it was archiepiſcopatum (as allo it was 
in archbiſhop Grey's conſtitutions, trom whence this ws 
taken); but in a provincial council held at London un- 
der archbiſhop Chicheley the word archiepiſcopatum by con- 
ſent of the prelates and the whole clergy was taken away, 
and provinciam inſerted in its place; Lindwood himſelf 
being then prolocutor. Lind. 192, 


And profits of the church] That is, which do not con- 
ſiſt in tithes: as, oblations, murtuaries, and ſuch like. 
Lind. 122: 


But notwithſtanding the canon, the manner or form of 
ſetting out or payment of tithes, is for the moſt part go- 
verned by the cuſtom of the place, 

Not before the 2. If the owner will not cut his crop before it be ſpoil- 
crop is cut. ed, the parſon is without remedy. Gad. 394. 

fon mas det The parſon, vicar, impropriator, or farmer, can- 

fer it out. non not come himſelf and ſet forth bis tithes, without the 

licence and conſent of the owner; for if he ſhall of his 

own head tithe the corn or hay of any landholder 7 

15 
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his pariſh, and carry it away, he is a treſpaſſer, and an 
action will lie againſt him for it. Deg. p. 2. c. 14. 


4. Butevery perion is bound of common right, to cut Yet he may ſee 
down, and ſet out the tithes of his own lands. And that it ſet out. 


it may be done faithfully and without fraud, the laws of 
the church intitle the parſon to have notice given him; 
but by the declaration of the common Jaw, ſuch notice is 
not neceſſary, Yet nevertheleſs, the common Jaw de- 
clareth a cuitom of tithing without view to be an abſurd 
cuſtom : And by the ſt-tute of the 2 & 3 Ed. 6. c. 13. 
it is enacted, that at all times wherſoever, and as often 
as any predial tithes ſhall be due at the tithing of the 
ſame, it ſhall be lawful to every party to whom any of 
the ſaid tithes ought to be paid, or his deputy or ſervant, 
to view and ſee their ſaid tithes to be juſtly and truly ſet 
forth and ſevered from the nine parts. 

E. 6 G. 3. Butter and Heathby, An action upon the 
caſe was brought 2gainſt the defendant, for not fetching 
away his tithes in a reaſonable time, The declaration 
ſtates, that the plaintiff ſet out the tithes, and the defend- 
ant refuſed to fetch them away. At the trial the defend- 
ant's counſel inlifted on a cuſtom in the pariſh, that notice 
ſhould be given to the owner of the tithes, of the ſetting 
them out. "The judge who tried the cauſe held the cuſtom 
not to be a good one; and a verdict was found for the 
plaintiff, ſubje& to the opinion of the court of king's 
bench, upon the following queſtion, viz. Whether the 
cuſtom be good in law or not? A motion had been made 
for a new trial and a rule to ſhew cauſe, The counſel for 
the plaintiff denied this to be a good cuſtom; becauſe it 
was only feiting up the eccleſiaſtical law againſt the com- 
mon law of the kingdom, which cannot be done by cuſtom 
in any particular diſtrict. By Mr ſuftice Wilmot; By 
the common law no notice is neceſſary. By the eceleſiaſti- 
cal law it is neceſſary, The queſtion therefore is Whe- 
ther the eccleſiaſtical law can be introduced under the no- 
tion of ſuch a cuſtom. —This was agreed to be the queſ- 
tion.— The plaintiff's counſe] objected, that this cuſtom 
is not a reaſonable or good one; becauſe it is not founded 
upon any conſideration, The farmer can receive no be- 
nefit by giving ſuch notice: on the contrary, he may be 
much incommoded by being bound down to ſet them out 
at the particular time notified. Indeed, notice to the 
owner of the tithes, of their having been ſet out, is pre- 
"viouſly neceſſary to the bringing an action for not carry- 
ing them. away ; And this notice was given,— The coun- 
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ſel for the defendant, who argued in ſupport of the rule 
for a new trial, admitted that the common law doth not 
require the notice of ſetting them out: But this cuſtom 


does require it; and they inſiſted that it is a good cuſtom, - 


'The conſideration of cuſtoms cannot be inquired into: 
However, if it were neceſſary to do fo, honeſty and piety are 
ſufficient conſiderations for this cuſtom, But cuſtoms muſt 
be preſumed to have ſprung from good conſiderations, 
This cuſtom prevails in half the pariſhes in the weſt of 
England. And as tithes depend in a great meaſure upon 
cuſtom, ſo alſo does the manner of ſetting them out. In 
a cauſe at Niſi Prius, in the caſe of one Yarborough, at 
Lincoln aſſizes, lord chief juſtice Wiles held ſuch a cuſ— 
tom to be good, and ſaid he wiſhed it were the law of the 


land. — After heving taken time to conſider of it, lord 


Mansfield delivered the opinion of the court: The only 
queſtion is, Whether this be a reaſonable cuſtom or not, 
There is no authority that comes up to this point, but 
one; and that was a cauſe on the midland circuit before 


lord chief juſtice Willes, who thought it a reaſonable 


cuſtom. I think ſo too. I believe the doubt about it 
aroſe from a jealouſy of receiving the eccleſiaſtical law in 
any caſe whatever; left the clergy ſhould introduce it 
by degrees. It is reafonable, as promotive of juſtice, and 
preventive of fraud. Mr. Dunning ſaid, as of his own 
knowledge, that there were ſuch cuſtoms in the weſt of 
England: and I am told there are ſuch in Lincolnſhire, 
We are all clear, that it is a good cuſtom, It is for the 
prevention of fraud, and for the convenience of the par- 
ties. Therefore the rule muſt be made abſolute for a new 
trial. Bur. Mansf. 1891. 

5. The care of the tithes, as to waſte or ſpoiling, after 
ſeverance, re{t upon the parion, and not upon the owner 
of the land, For it ſcemeth, that the parſon is at his 


peril to take notice of the tithes being ſet out; and ſo it 


hath been declared, that altho' the pariſhioner ought de 
jure to reap the corn, yet he is rot bound to guard the 
tithes of the parſon. G1b/. 689. 

6. But after the tithes are ſet forth, he may of common 
right come himſelf, or his ſervants, and ſpread abroad, 
dry and ſtack his corn, hay or the like, in any convenient 
place or places upon the ground where the ſame grew, till 
it be ſufficiently weathered and fit to be carried into the 
barn. But he mult not take a longer time for the doing 
thereof, than what is convenient and neceſſary ; and what 
ſhall be deemed a convenient and neceſlary time, the 1 

ol 
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doth not nor can define; for the quantity of the corn or 
hay, and the weather, in this cafe are to be conſidered 3 
and what ſhall in this and all other caſes of like nature 
be ſaid to be a reaſonable and convenient time, is to be 
determined by the jury, if the point come in iſſue triable 
by a jury; but if it come to be determined upon a demur- 
rer, or other matter of law, the judges of the court where 
the cauſe depends are to reſolve the ſame. Deg. þ. 2. c. 
14. Str. 245. 

7. And it ſhall be lawful quietly to take and carry the And carry it 
ſame away. Aad if any perſon carry away his corn or away, 
hay, or his other predial tithes, before the tithe thereof 
de ſet forth; or willingly withdraw his tithes of the ſame 
or of ſuch other things whereof prædial tithes ought to 
be paid ; and if any perſon do ſtop or let the parſon, vi- 
car, proprietor, owner, or other their deputies or farmers, 
to view, take, and carry away their tithes as is aboveſaid ; 
he ſhall forfeit double value, with coſts ; to be recovered 
in the eccleſiaſtical court. 2 & 3 Ed. 6. c. 13. /. 2. 

And he may carry his tithes from the ground where 
they grew, either by the common way, or any ſuch way 
as the owner of the land uſeth to carry away his nine 
parts. But if there are more ways than one, and the 
queſtion is, which is the right way; this is cogniſable in 
the temporal court. Deg. p. 2. c. 14. 

And if the owner of the ſoil, after he hath duly ſet 
forth his tithes, will ſtop up the ways, and not ſuffer the 
parſon to carry away his tithes, or to ſpread, dry, and 
ſtack them upon the land; this is no good ſetting forth 
of his tithes without fraud within the ſtatute : but the 
parſon may have an action upon the ſaid ſtatute, and may 
recover the treble value; or may have an action upon 
the caſe for ſuch diſturbance, as ic ſeemeth ; or he may, 
if he will, break open the gate or fence which hinders 
him, and carry away his tithes. Deg. p. 2. c. 14. 

8. But in this he muſt be cautious, that he commit no nut mutt not 
riot, nor break any gate, rails, lock, or hedges more do wilfulda- 
than neceſſarily be muſt for his paſſige. Deg. p. 2.8 
7. 14. 7 | 
* And when he comes with his carts, teams, or other 
carriages, to carry away his tithes; he muſt not ſuffer his 
horſes or oxen to eat and depaſture the graſs growing in 
the grounds whether the tithes ariſe, much leſs the corn 
there growing or cut: but if his cattle (as cannot be 
avoided) do in their paſſage, againſt the will of the dri- 
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vers, here and there fnatch ſome of the graſs, this is ex. 
cuſable. Deg. p. 2. c. 14. 
Penalty on not 9. It ſeems, that if tithes ſet forth remain too lon 
carrying it away» upon the land, the owner of the ſoil may take them da. 
mage feaſant; but then, if he be ſucd for them, in order 
to juſtify he muſt ſet forth how long they had remained 
before he took them; and when they ſhall be ſaid to re. 
main too Jong is triable by the jury. Vatſ. c. 54. 

Or an action upon the caſe will lie againſt che parſon 
for his negligence in this behalf: But no action in ſuch 
caſe will lie, unleſs the pariſhioner hath duly ſet forth his 
tithes, and hath alſo given notice to the parſon that they 
are ſo ſet forth. Deg. p. 2. c. 14. IL. Raym. 187, 

But the occupier of the ground cannot put in his cattle, 
and deſtroy the corn or other tithe; for that is to meke 


'bimſelf a judge, what ſhall be deemed a convenient time 


for taking it away: but the court and jury, upon an action 
brought, are to determine of the reaſonableneſs of the 


time, and of the recompence to be made for the injury 
ſuſtained. L. Raym. 189; | 


VII. Tithes how to be recoverd. 


Incumbent 1. That tithes may not be loſt to the ſucceſſors, it is 

coOmpotge to de- injoined by a conſtitution of archbiſhop IV inchelſea, that 
the rectors and vicars of churches, who reſpecting the fear 
or favour of men more than the fear of God, ſhall not 
demand their tithes with effect, ſhall be ſuſpended, until 
they pay half a mark of filver to the archdeacon for theic 
diſobedience, Lind. 191. 

Who to be ſued. 2, The general rule is, that the owner of the nine 
parts is to be ſued for the tenth, But this rule admits of 
divers exceptions; As, | 

Firit, If a pariſhioner let his ground or herbage, it is 
ſaid, that the parſun may ſue either the owner of the 
ground, or the owner of the cattle, at his election, ſor 
the tithe : if the cuſtom be not againſt it. God. 413. 

But in the caſe of Fiſher and Lemen, where cattle wer? 
depaſtured occaſionally in another man's ground; it we 
agreed by the whole court of exchequer, that the owner 
of the land, and not the owner of the cattle, was to pay 
the tithes: And baron Page ſaid, that as to what bad 
been ſaid, that the demand might be either againſt occu- 
pier or agiſter, that could not be; for the ſame duty 
could not ariſe in two different perſons at the ſame time. 


Tiner. Diſmes. L. a. 
3 8 o, 
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So, if hay be put into ricks on the ground, and after 
ſold ; the buyer cannot be ſued for the tithe, but the ſeller 
may, in caſe the tithe thereof was not paid before. God. 

12. 

But if one ſells underwood ſtanding, or corn or graſs 
on the ground; the buyer, and not the ſeller, ſhall pay 
the tithes. Beb. 158. | 

But if any part thereof be cut before the ſale, the ſeller 
muſt anlwer the tithe thereof. Boh. 159. 

So where one ſells ſheep, whereof the parſon is to have 
a rate tithe; the ſeller, and not the buyer, mult pay the 
tithe for them. Bob. 158. 

So if one that is owner of a coppice or wood, do cut it 
down, and ſell it all together; in this caſe the ſeller, and 
not the buyer, muſt anſwer for the tithes, Boh. 159. 

If cattle or other goods tithable be pawned or pledged ; 
it is ſaid, that he to whom they are pledged muſt pay tithe 
of them. Bob. 159. 

But if a man deliver cattle or goods to one, to be re- 
delivered to him; he himſelf, and not the perſon to whom 
they are delivered, muſt pay tithe for them. Boh. 
159. | 

"It a pariſhioner die before he pay his tithes ; his exe- 
cutor, if he hath aſſets, muſt pay them, Boh. 159. 

3. By the 2 & 3 Ed. 6. c. 13. Every perſon who ſhall To whom to b- 
have any beaſts or other cattle tithable, going feeding or 8 che 
depaſturing in any waſte or common ground, whereof {10.0 
the pariſh is not certainly known, ſhall pay tithes for the 
increaſe of the ſaid cattle ſo going in the ſaid waſte or com- 
mon, to the parſon, vicar, proprietor, portionary, owner, 
or other their farmers or deputies, of the pariſh, hamlet, 
town, or other place, where the owner of the ſaid cattle 
inhabiteth or dwelleth, /. 3. | | 

4. In the Saxon times, tithes were recoverable in the Ancient!y egg. 
county court, where the biſhop or his deputy, and the ang opting 
ſheriff, did fit as co-ordinate judges, there being at that EE 
time no ſeparate court of ordinary eccleſiaſtical juriſdic- 
tion. 2 Inf. 661. 

5. By a conſtitution of archbiſhop Winchelſea: Foraſ- Recoverable in 
much as many are found, who are not willing freely to pay the \pirituat i 
their tithes ; we do ordain, that the pariſhioners be admoniſbed 2 teh 
dnce, twice, and thrice to pay their tithes to God and the church, by divers ſta- 

Hind if they do not amend, they ſhall firſt be ſuſpended from **'**» 
the entrance of the church, and ſo at laſt be compelled to pay 
their tithes by cenſures eccleſia/tical, if it ſhall be neceſſary. 
And if they ſpall deſire a relaxation er alſalution of the ſaid 


ſuſpen ſſon, 
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ſuſpenſion, they ſhall be remitted to the ordinary of the place 11 


be abſolved and puniſhed in due manner. Lind w. 191. 


By the ſtatute of circumſpecte agatis, 13 Ed. 1. ſt. 4: 


The king ta his judges ſendeth greeting: Tie your ſelves tir. 


cumſpetily in all matters concerning the clergy, not puniſhing 
them if they hold plea in court chriſtian, in the caſe where a 
parſon doth demand of his pariſhioners oblation or tithes dy; 
and accuſtomed : In which caſe, the ſpiritual judge ſhall haue 
power to take knowledge, notwithflanding the king's proj. 
bition. 


Due and accuſtamed] Debitas vel conſuetas: By this act, 
lord Coke ſays, modus decimandi and real compoſition 
are eabliſped [ perhaps he had better have ſaid, diſtinguiſh 
ed; for both of them were eſtabliſhed long enough before 
this at: ] for hereby tithes are divided into two parts, 
viz. tithes due, which is the tenth part; and tithes ac- 
cuſlomed, which is a duty perſonal due by cuſtom and uſage 
to the parſon in ſatisfaction of tithes, as a yearly ſum. of 
money, or other duty. And theſe are here called tithes 
accuſtomed ; and for this modus decimandi the parſon may 
ſue in court chriſtian, and is warranted by this act. 2 


Int. 490. 


By the ſtatute of articuli cleri, 9 Ed. 2. ft. 1. c. 1, 
I hereas laymen do purchaſe prohibitions generally upon tithes, 
obventions, oblations, mortuaries; the king doth anſwer to this 
article, that in tithes, oblations, obventions, mortuaries (when 
they are propounded under theſe names) the king's prohibition 
ſhall hold no place, alths* for the long witholding of the ſame 
the money may be eſteemed at a ſum certain. But if a clerk, 
or a religious man, do ſell his tithes being gathered in his barn, 
or otherwije, to any man for money, if the money be demanded 
before a ſpiritual judge, the king's prohibition ſhall lie; for by 
the ſale, the ſpiritual goods are made temporal, and the tithes 
turned into chattels. | 


By the 18 Ed. 3. it. 3. c. 7. Whereas writs of ſcire facias 
have been granted to warn prelates, religious, and other clers, 
to anſwer diſmes in our chancery, and to ſhew if they have any 
thing, or can any thing ſay, wherefore ſuch diſmes ought not ic 
be reſtored to the ſaid demandants, and io anſwer as well 10 us 
as to the party ſuch diſmes ; ſuch writs from kenceforth ball 
not be granted, and the proceſs hanging upon ſuch writs ſhall be 


annulled and repealed, and the parties diſmiſſed from the ſecular 
Judges of ſuch manner of pleas. „ 


2 iit 
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IPrits of ſcire facias] This is a writ, where one hath 
tecovered debts or damages in the king's courts, and ſueth 
hot for execution within 4 year and a day; after which 
he ſhall have this writ, to warn the party ; who coming 
not, or ſaying nothing to ſtay execution, a writ of feri 
facias goes, commanding the theriff to levy the debts or 
damages, of his goods. Terms of the law. 


To warn prelates, religious, and ather clerks] This ſcire 
acias was not brought againſt the poſſeſſors of the land 
for ſubtraction of tithes, but againſt the prelates or other 
clerks, which took the tithes after they were ſevered. 
Commiſlions out of the chancery were direCted to certain 
perſons, giving them authority to inquire, whether ſuch 

a ſpiritual perſon ought to have tithes of ſuch lands; 
whereupon inqu.ſitions were taken and returned: and if 
it were found for the ſpiritual perion, upon this record 
he might have a ſcire facias againſt any prelate, religious, 
or other clerk, that took them after ſeverance. 2 nf. 


640. 


By the x R. 2. c. 13, The prelates and clergy of this realm 
do greatly complain them, for that the people of holy church, 
purſuing in the ſpiritual court for their tithes and their other 
things, which of right ought and of old times were wont to per- 
tain to the ſame ſbiritual court; and that the judges of holy 
church, having cognizance in ſuch cauſes, and other perſons 
thereof” medaling according ta the law, be malicioufly and un- 
duly for this cauſe indicted, impriſoned, and by ſecular power 
torribly oppreſſed, and alſo inforced with violence by oaths and 
grievous obligations and many other means unduly compelled to 
deſiſ and teaſe utterly of the things af11 ejaid, againſt the liber- 
ties and franchiſes of holy church: Iherefore it is afſented, 
that all ſuch obligations made or to be made by dureſs or violence 
ſhall be of no value. And as to thoſe that by malice do procure 
fuch indiftments, and to be the ſame indictars, aſter the ſame 
indiclees be fo acquit ; ſuch procurers ſhall juffer a year's im- 
priſonment, and reſtore to the parties their damages, and ſhall 
nevertheleſs make a grievous fine unto the king. And the juſtices 
of affize, or other juſtices, before whom ſuch indictees ſhall be 
acquit, ſhall have putver to inquire of ſuch procurers and in- 
diclors, and duly to puniſh them according t2 their deſert. 


By the 1 R. 2. c. 14. At what time that any perſon of 
the holy church be drawn in plea in the ſecular court, for his 
own tithes taken by the name of goods taken away ; and he which 
is ſo drawn in plea maketh an exception, or aliedgeth, that th, 
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ſulfiance and ſuit of the buſineſs is only upon tithes due of right 
and of poſſeſſun to his church or other his benefice : In ſuch caſe 


the general averment ſhall not be taken, without ſhewing ſpecially 
how the ſame was his lay chattel, 


By the 27 H. 8. c. 20. when by the noiſe of the diſſo- 
lution of monaſteries in this parliament, laymen took oc- 
caſion upon trifling pretences to withdraw their tithes, it 
was enacted as followeth : Foraſmuch as divers evil diſpoſed 
perſons, inhabited in fundry counties cities towns and places of this 
realm, having no reſpect to their duties to Almighty God, but 
againfl right and good conſcience having attempted to ſubtract and 
withhold in ſome places the whole and in ſome places great part 
of their tithes and oblations, as well perſonal as prædial, dut 
unto God and holy church; and purſuing ſuch their detefablt 
enor mities and injuries, have attempted in late time paſt to diſnbey 
and contemn the proceſs laws and deerees of the eccleſiaflical court: 
ef this realm, in more temerarious and large manner than be- 
fore this time hath been ſeen : for reformation of which ſaid 
injuries, and for unity and peace to be preſerved among fi the 
king's ſubjett of this realm, our ſovereign lord the king, being 
ſupreme head on earth (under Ged) of the church of England, 
willing the ſpiritual rights and duties of that church to be pre- 
ſerved, continued and maintained, hath ordained and enacted by 
authority of this preſent parhament, That every of his ſubjef?s 
of this realm, according to the eccleſiaſtical laws and ordinances 
of his church of England, and after the laudable uſes and cuſ- 
tems of the pariſh or other place where he dwelleth or occupitth, 
/hall yield and pay his tithes and offerings aud other duties of bah 
church; and that for ſuch ſubtradtions of any the ſaid tithes and 
offerings or other duties, the par ſon vicar curate or other party 
in that behalf grizved, may by due proceſs of the king's eccleſiaſtical 
laws of the church of England, convent the perſon offending, he- 


fore his ordinary or other competent judge of this realm having au- 


thority to hear and determine the right of tithes, as alſo to compei 
the ſame perſon offending ta do and yield his duty in that behalf : 
And in caſe the ordinary of the dicceſe or his commiſſary, or the 
archdeacon or His official, or any other competent judge aforeſaid, 
for any contempt contumacy diſobedience or other miſdemeanor of 
the party deſenaaut, ſhall make information and requeſt to any of 
the king's maſi honourable ccuncil, or to the juſtices of the peace 
of the ſhire where ſuch offender dwelleth, io 72. and aid the 
ſame ordinary commiſjary archdeacon official or judge, to or. 
der or reform any ſuch perſan in any cauſe before rehearſe 
ed; that then he of the king's ſaid honourable council, 
ſuch two juſtices of the peace (whereef one to be of the quorum), 
to whom ſuch informatian or regueſi fhall be made, Hall have 

pews? 
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power 10 attach ar cauſe to be attached the perſon againfl whom 

ſuch information or requeſt all be made, and to commit him to 

ward, there to remain without bail or mainprize, unti! he 

Hall have found ſufficient ſurety to be bound by recognizance or 

otherwiſe before the king's ſaid counſellor or juſtice of the peace, 

er any other like counſellor or j aſtice of the peace, to the uſe of 
cur ſaid lord the king, to give due obedience to the proceſs pro- 

ceedings decrees and ſentences of the eccleſtaſtical court of this 
realm wherein ſuch ſuit or matter for the premiſſes ſhall de- 

pend or be; and that every of the king's ſaid counſellors, or 

two juſtices of the peace whereof the one to be of the quorum as 

is eforeſuid, ſhall have power to tate and record ſuch recegni- 

zances and obligations, 1. 1. 

Provided, that this ſhall nat extend to any inhabitant of the 
city of London, concerning any tithe offering or other eccleſi- 
aflical duty, grown and due to be paid within the ſaid city; 
becauſe there is another order made for the payment of tithes and 
other duties within the ſaid city. ſ. 2. 
Provided alſo, that all perſons, being parties to any ſuch 
ſuit, may have their lawful action demand or proſecution, ap- 
peals, prohibitions, and all other their lawful defences and 
remedies in every ſuch ſuit, according to the ſaid eccleſiaſtical 
laws, and laws and ſlatutes of this realm, in as ample man- 
ner as they might have had if this act had nat been made. 


ſ. 3. 


Shall haue potber to attach] In the caſe of X. and San- 
chee, H. 9 W. when ſeveral quakers had been committed 
upon this ſtatute, it was alledged, that the juriſdiction 
of the ſpiritual court was taken away by the adt of par- 
liament which gives the parſon a remedy to recover ſuch 
tithes by diſtreſs, by warrant of a juſtice of the peace: 
But by the court, the ſaid act ſeems only to be an accu- 
mulative remedy, and not to repeal the former act of the 
27 H. 8. L. Raym. 323. 


By the 32 H. 8. c. 7. (which was alſo made upon oc- 
caſion of the diſſolution of monaſteries, and which was 
chiefly intended to enable laymen, that by the diſſolution 
had eſtates or intereſts in parſonages, or vicarages impro- 
priate, or otherwiſe in tithes, to ſue for ſubtraction of 
tithes in the eccleſiaſtical courts,) it is eaaCted as follow- 
eth: Ihere divers perſons inhabiting in ſundry countries and 
places of this realm, not regarding their duties to Almighty Ged 
and to the king our ſovereign lord, but in few years paſt more 
contemptuouſly and commonly preſuming to offend and infringe 
ibe goed and wholeſome daws of this realm and gracious com- 
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mandments of our ſovertign lird, than in times paſt hath ley ſeen 
or known, have not letted to ſubtratt and withiraw the lawful 


and accuſſomed tithes of corn hay paſlurages and other fert of 


tithes and oblations, commonly due to the owners preprittaric; 
and p:ſſeſſrs of the parſonages vicarages and «ther eccleſiaſtical! 
places within this realm; being the more encourageq therets, 
for that divers of the king's ſubjects, being lay perſons, hav- 
ing parſonages vicarages and tithes to them, and their heirs, or 
to the heirs of their badies, or for term of life or years, cannet 
by ihe order and courſe of the eccleſiaſtical laws of this realm 
ſue in any ecclefiaflical court for the wrongful withholding and de- 


taining of the ſaid tithes or other duties, nor can by the order of 


the common laws of this realm have any due remedy againſt any 
perſon, his heirs or afſiens, that wronfully detatneth or with- 
haldeth the ſame ; by occaſion whereof much controver fy ſuit and 
variance is like to enſue among the king's ſubjects, to the great 
damage and decay of many of them, if convenient and ſpeedy 
remedy be nit provided: It is therefore enacted, that all perſons 
of this realm, of what eſlate degree or condition ſorver they 
be, ſhall fully truly and «ffetually divide ſet out yield or pay, 
all and ſingular tithes and :fferings aforeſaid, accor ding to the 
lawful cuftoms and uſages of pariſhes and places, where ſuch 
tithes or duties ſhall ariſe or become due; and if any perſon, 
of his ungodly and perver ſe will, ſhall detain and withhold any 
of the ſaid tithes or offerings, or uny part thereof, thin the 
perſon or perſons, being eccleſ;.Jlical or lay, having cauſe to 
demand the ſaid tithes or offerings, being thereby wronged or 
grieved, ſhall and may convent the perſon ſo ending, before 
the ordinary, his cammiſſary, or other competent miniſler er 
tawful judge of the place where ſuch wrong ſhall be done, ac- 
cording to the ecclejiaflical laws; and in every ſuch cauſe or 
matter of ſuit, the ſame ordinary or ether judge, having the 
parties or their lawful procuratirs before him, ſhall proceed 10 
ihe examination hearing and determination of every ſuch cauſe 
or matter, ordinarily or ſummarily, acccording to the courſe and 
proceſs of the ſaid eccleſiaſtical laws, and thereupon give ſen- 
tence accordingly, 1. 1, 2. | 


And if ary of the parties ſhall appeal from the ſentence, 


order, and definitive judgment of the ſaid ordinary or other 
campeteni judge as aforejaid; then the ſame juage ſhall, upon 
ſuch oppellation made, adjudge to the other party the reaſonable 
cofts of his ſuit therein bejore expended; and ſhall compel the 
fame party appeliant to ſatisfy and pay the ſame ceſis ſo ad- 
Judged, by compulſory prece/s and cenſures of the ſaid laws 
ecclefiaflical ; taking ſurety of the other party to it; hem ſuch 
coſts hall be adjudged and paid, ta reflore the ſame cofts to the 


7 


zarty appeliant, if afterwards the principal cauſe of that or 
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of af peel ſhall be adiudeed againſi the ſame party to whom the 
ſome cofls Spal be yieiaed: Ard jo. every oramary or other 
competent judge ecclejtafiical ſhall aq udgt its to the other party, 
upon every ajpeal to be made in an. fit or cauſe of ſubtraction 
or detention of any tithes or offerings, or in any other ſuit to be 
made concerning the auty of ſuch tithes or «ffer ings. ſ. 3. 

And if any perjon, after fach ſentence definitive given 
anainſl him, ſhail obſtinat''ly and wiifully refuſe to pay his 
tithes or duties, or ſuch ſums cf money jo adjuriged, wherein he 
ſhall be condemned for the ſame ; it ſhal be lawſul for two 
juſtices of the peace jor the ſame ſhire, whereof one to be of 
the quorum, upon infor matiun certificate or campiaint to them 
made in writing by the ſaid eccigſiaſlical judge that gove the 
fame ſent nce, to cauje the ſame party ſo refuſing to be attached 
and committed io the next gas, and there to remain without 
tail or mainpriſe, till be fhali have found ſufficient ſureties to 
be bound by recognizance or otherwiſe, before the ſame juſtices, 
to the uſe of our lord the king, to perferm the ſaid definitive 
ſentence and judgment. 1. 4. 

Provided, that no perſon fhall be ſued or otherwiſe compelled 
to pay any tithes, for any manors lands teriements or other here- 
ditaments, which by the laws or ſtatutes of this realm a'e dif- 
charged or not chargeabie with the payment of any ſuch tithes. 
$0; | 

Provided alſo, that this ſhall not ix any wiſe bind the inha- 
bitauts of the city of London and ſuburbs of the ſame, to pay 
their tithe: and offerings within the ſame city and ſuburbs, 
othertuiſe than they ought io have done before. ſ. 6. 

And in all caſes where any perſon ſhall have any eflate of 
enheritance, freehold, term, right, or intereſt in any parſon= 
age, vicarage, portion, penſion, tithes, oblations, or other 
ecclefaajiical or ſpiritual profit, which fhall be made temporal 
er admitted to be in temporal hands and lay uſes and profits 
by the laws or ſiatutes of this realm, ſhall be diſſeiſed defarced 
wronged or atheriuiſe kept or put from their latful inheritance, 
ate, ſeiſin, paſſeſſton, occupation, term, right, or intereſt 
therein, by anyether perſon claiming to have intereſt in or title 
to the ſame ; the perſon fo diſſeiſed deforced er wrongfully kept 
or put out, his heirs, his wife, and juch other to whum ſuch 
injury and wrong ſhall be done, may have their remedy in the 
king's temporal courts, or other temporal courts, as the caſe 
ſhall require, for the recovery or obtaining of the ſame, by 


writs original of praxcipe quod reddat, afſize of novel 


diſſeiſin, mortdancaſtot, quod ei detorcrat, writs of dower, 
or other writs original, as the caſe ſhall require, to be deviſed 
and granted in the king's court of chancery, in like manner and 
form as they might have had for lands tenements or other here- 
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dilamenis in ſuch manner to be demanded : and writs ef cove- 
nant and other writs for fines ta be levied, and all other «fſyr- 
rances to be had of the ſame, ſhall be granted in the ſaid - 
cery, according as hath been uſed for fines to he leview my of- 


ſurance to be had of lands tenements or mer vereditaments, 


Provided, that this hall nit give any reme!y, cauſe of attion ar 


ſuit, in ihe courts temporal, againſt any per ſon who ſhall refuſe 


to ſet out his tithes, or ſhall withhold ar reſuſe to tay bis tithes 
or offirings ; but that in ail juch caſes the ann, being cccleſi- 
aſlical or lay, having cauſe to demand or '- 108 the ſaid tithes or 
offerings, and thereby wronged or gr 040d, il have hi, reed 


for the ſame in the ſpiritual courts, acc ding to the di ance 


in the ff part of this at? mentioned, and not *ther wiſe, 
ſ. 7, 8. 

6. By the 2 3 Ed. 6. c. 13. the aforefaid acts of the 
27 H. 8. c. 20. and the 32 H. 8. c. 7. ſnall ſtand in full 
force: And moreover, it is further enacted as foll:-weth ; 
viz, All perſons ſhall truly and juſtly, without fraud or puile, 
divide ſet out yield and pay all manner of the prædial tithes, in 
their proper kind, as thy riſe and happen, in ſuch manner and 
form as hath been of right yielded and paid within forty years 


next before the making of this act, or of right or cuſtam ought 


to have keen paid; and no perſon ſhall take or carry away any 
ſuch or like tithes, which have been yielded or paid within the 
ſaid forty year's, or of right ought to have been paid in the place 
or places t:thable of the ſame, before he hath juſily divided or ſit 
forth for the tithe thereof the tenth part of the ſame, or othcr- 
wife agreed for the ſame tithes with the parſon, vicar, er other 
ewner, proprietary or farmer of the ſame tithes ; under the pain 


of forfeiture of trebiz value of the tithes ſo taken or carried 
atbay. ſ. 1. 


Truly and juſlly, without fraud or guile] In the caſe of 
Feale and Sprat, TJ. 44 Elix. In a prohibition : The caſe 
was, Heale did ſet out his predial tithes, and divided 
them juſtly from the nine parts, and ſoon after carried 
the ſame away. Sprat ſued for a ſubtraction of the ſame 
in the eccleſiaſtical court. Heale pleaded that he had ſet 


them out, as above. Whereunto Sprat ſaid, that pre- 


ſently after his ſetting out, he carried the ſame away, to 
the defrauding of the fiatute, And it was adjudged, thit 
this was fraud and guile within this act, albeit he did 
juſtly divide the ſame within the letter of this law. It 
was further-reſolved, that if the owner of the corn before 
ſeverance grant the ſame to another, of intent that the 


grantee ſhould take away the ſame, to the end to defraud. 


the parſon of his tithe ; this is fraud and guile within the 
ſtatute, 2 /nfl, 649, 


Predial 
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Predial tithes] This branch extends only to prædial 
tithes. Thus in the caſe of Booth and Southraie, E. 1 Ja. 
In debt upon this ſtacute by the pirſon of the church, 
for not ſetting forth the tithes of cheeſe, calves, lambs, 
cherries, and pears, to have the treble value; the defendant 
pleaded nihi} fevet, and it was found againſt him. And 
it was moved in arreſt of judgment, that the ſaid tithes 
of cheeſe, or calves, and lambs were not prædial tithes, 
and therefo:e not within this branch of the ſtatute; and 
this act is penal, and ſhall not be taken by equity. 
Which was allowed by the whole court. 2 7% 649. 


Within forty years next before the making of this act] This 
time of forty years is ſet down, becaule forty years in the 
eceleſiaſtical court about tithes make a pieſciiption. 2 
Ini. 649. 1 Ovght. 253. 


Or of right or cuſtom ought to have been paid] The ſenſe of 
theſe words of right ought to have been paid, is of tithes to 
de yielded in ſp-cie within forty years; and tre ſenſe of 
the words of right or cuſtom, is, by righitul cuſtom de mo- 
do decimandi. 2 nt. 659. h 


Or otherwiſe agreed for the ſame with the parſon, vicar, or 
ether owner, proprietary, or farmer of the ſaid tithes] E. 6 
G. 3. Chave and Calmel. A prohibition was moved for to 
the conſiſtorial court of the bithop of Exeter, to ſtay pro- 
cerding in a cauſe inſtituted there, for ſubduction of 
tities, The caſe was, that Mr. Calmel the impropriator 
dad employed one Finnimore s his agent, to collect and 
compound for tithzs. Chave the occupier had agreed with 
Finnimore, after the corn was cut and ready to ve houſed, 
for 5 Il, Whercupon he houſed his whole crop, without 
ſetting out the tithes, Chave's agreement with Finnimore 
was only by parol. The impropriator libelled in the ec- 
clefiaſtics] court againſt Chave, for not ſetting out his 
tithes. Chave tendered the 51, and offered a plea that he 
had purch-ſea the tithes for 5], The eccleſiaſtical court 
rejected this plea. The queſtion was, Whether this was 
matter of appeal, or of prohibition. And the court were 
unanimous, that it was matter of piohibitidn, They 
ſounded their opinion upon this rejection of the plea be- 
ing a grievance irrepareble ; and upon an apprehenſion, 
that tne ecclefiaſtical court muſt have grounded their re- 
jection upon a ſuppoſed difference between their law and 
the common law; that is to ſay, they took it for granted, 
that the eccleſiaſtical court were of opinion, agreeable to 
what is laid-down by biſhop Gibſon (who takes it from a 
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note in Noy), that an agreement with the agent of a pro. 
prietor of tithes will not bind the proprietor : whereas by 
the common law, and in common ſenſe and common ju. 
tice, a compoſition by the occupier with the agent of the 
proprietor doth bind and ought to bind his principal. In— 
deed, where the eccleſiaſtical court have juriſdiction, and 
proceed therein according to their law, where it doth not 
differ from the common law, the rejeaion of a pl-a would 
be matter of appeal. But where the eccleſiaſtical law dif- 
fers from the common law; and the eccleſiaſtical court 
would require greater proof from the defendant, than the 
common Jaw requires; or would eſteem an agreement not 
to bind the impropriator, which at common law wovld 
bind him ; there an appeal could be of no ſervice to the 
defendant in the eccleſiaſtical court: becauſe the ſuperior 
eccleſiaſtical court would equally adhere to their own law, 
as the inferior eccleſiaſtical court had done; and would 
determine alike, as being guided by the ſame principle of 
determination. Therefore, as the judges of this court 
ſuppoſed that in the preſent caſe the judge of the conſiſto- 
ry court rejected the plea becauſe he thought the agree- 
ment with the agent not binding upon Mr Calmel the 
principal, which at common law did bind him, they held 
this to be matter of prohibition and not of appeal. And 
though it had been obſerved, that tithes lie in grant; yet 
they had no doubt that the occupier might, with ſuffici- 
ent propriety, be ſaid to have purchaſed theſe tithes, 
notwithſtanding the contract was only by parol. For 
whatever might have been objected to its not being by 
deed, if this cora had been ſtanding ; or if it had been a 
ſale by the proprietor of the tithes to a third perſon ; yet 
the preſeat caſe is by no means liable to ſuch an objec- 
tion: for the corn was here ſevered from the ground, and 
ready to be houſed; and it was not a fale of the tithes 
by the proprietor to a ſtranger, but a compoſition between 
the proprietor and occupier, for that turn only. Burrow, 


Mansf. 187 3. 


Uzger the pain of forfeiture of treble value of the tithes ſi 
taken and carried away) This branch doth not give the for- 
f-iture to any perſon in certain; and therefore it was pre- 
tended, that the forfeiture ſhould be given to the king: 
And thereupon, the attorney general, H. 29 El. did ex- 
hibic an information in the exchequer, againſt one Weed a 
pariſhioner of Iclington in the county of Cambridge, for 
this treble forfeiture, for carrying away his tithes before 
they were jullly divided. The defendant pleaded not 


guilty z 
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guilty z and by a jury at the bar he was found guilty z 
and in arreſt of judgment it was moved, that in this caſe 
the forfeiture was not given to the king, for that the 
words of the aQt be, ander the pain of forfeiture of treble 
value of the tithes ſo taken away : and whenſoever a forfei- 
ture is given againſt him that doth diſpoſſeſs the owner of 
his property, as here he doth of his tithes, there the for- 
ſeiture is given to the party grieved or diſpoſſeſſed; and 
the rather for that this is an additional law, and made for 
the benefit of the proprietor of the tithes. And fo it was 
adjudged by Manwocd and the whole court of exchequer. 
And this was the firſt Jeading caſe that was adjudged 
upon this point; and ever ſince, it hath been received for 
law, that the party intereſted in the tithes ſhall in action 
of debt recover the treble value. 1 1n/t. 159. 2 Inft. 650. 

And it is to be obſerved, that the treble value only, and 
not the tithes themſelves, nor any ſatisfaction for them, 
may be recovered in the temporal ceurt : that being out 
of the juriſdiction of thoſe courts, and whol!y in the ſpi- 
ritual court, Which is the reaſon why in all ſuits upon 
this ſtatute, the action is not laid for ſubtraction of tithes 
but for a contempt of the ſtatute in not ſetting them out. 
And being a contempt, the action dies with him who com- 
mitted the contempt; and doth not lie againſt his execu- 
tor. Gib/. 697. 1 Vern. bo. 

And it hach been held, that an action grounded on this 
ſtatute, for not ſetting forth of tithes, is not within the 
ſtatute of limitations; that ſtature not extending to ac- 
tions grounded on acts of parliament : therefore the plain- 
tiff is not by law confined to fix years, or to any other 
time certain, within which to bring his action. at. 
c. 58. 

Thus, in the caſe of Marton and Clepole, E. 1726; on 
a bill by a lay impropriator for tithes in the court of ex- 
chequer, for about twenty four years; the defendant, 
as to ſuch part of the bill as prayed diſcovery and relief 

for any time before within fix years next before filing the 
dil! or ſerving the ſubpeœna, pleaded the ſtatute of hmi— 
tations, and that he did not ptomtſe to make any ſetiſ- 
fiction for any tithes before the ſaid fix years; but it was 
over-ruled by the court; becauſe the defendant, as to 
tithes, is only in the nature of a receiver or bailiff for 
the plaintiff; in which caſe the ſtatute of limitations doth 
not operate, Bunb. 213. 

If a jury give a verdict ſor the plaintiff, they muſt find 
the real value of the tithes, which ſhall be trebled by the 
court; as if the jury find the real and fangle value to be 

(wenty 


4:40 


twenty pounds, they ought to give the 


Recovery of 
couble value in 
tlic ecclch:ftica 
court by the 
lame ſtatute. 
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plaintiff only ſo 
much, and the court ſhall treble it, nd make tnat ſun 
given by the jury to be ſixty pounds, nch is the treble 
value, But if the iſſue de upon the cuſtom of tithing, 
or any Other collateral point, ine jucy then need not to 
find any value of the tithes ; for chac in tuch caſe the de— 
fendant fall pay the value expteſſed by the plaintiff in his 
declaration: becauſe by the collateral qa ter pleaded in 
bar, the value of the tithes ſet forto in the declaration is 
confeſſed, Therefore in all actions brought upor. this 
ſtatute, if the defendant plead any collaterel mat er in 
bar of the action, he mutt take he veiuve of the tithes 
mentioned in the declaration by pgroteſt.tion ; that 1s, he 
muſt by the form of # prot: ftation aver, hat the uthes 
were not of that value as :s declared; otherwite he will 
be charged wich the value the plaic:1ff bath by his decla- 
ration ſet upon them. And ene fume Jaw is ſaid to be, 
if judgment be given for the plainiiff by il dicit, nn 
ſum informatus, or upon demurrer. Watſ. c. 58. 

And neither damages nor cotts can be recovered with 
the treble value; becauſe the ſtatute hath not expressly 
given them: except that by the ſtatute of the 8 & 9g . 
c. 11. it is enacted, that in all actions of debt upon the jtulute 
for not ſetting forth of tithes, wherein the jingle value or da- 
mage feund by the jury ſhall not exceed the ſum of twenty nobles ; 
the plamirff obtaining judgment, or ary award of execution 
after plea pleaded or demurrer joined therein, ſhall recover bs 
cofts of ſuit ; and if the plaintiff hall become ninſuit, or ſufer 
a diſcontinuance, or a veraidt fhall paſs againſt hum, the deſ en- 
dant ſhall recover bis c. l. 3. 

7. By the aforc{aid fiatute of the 2 & 3 Ed. 6. c. 13. 
At all times whenſoever, and as often as any pr eaial tithes 


| ſhall be due at the tithing of the ſame; it ſhall be lawful to 


every party to whom any ef the ſaid tithes ought to be paid, er 
his deputy or ſervant, to view and ſee their ſaid iithes to be 
juſiiy and truly ſet forth and ſevered from the nine parts; and 
the ſame quietly io take and carry away : and if any perſon car- 
ry away his corn or hay, or bis other prædial tithes, before the 
tithe thereof be ſet forth 2 or willingly withdr aww his tithes of 
ihe ſame, or of ſuch other things wheredf p1 @dtal tithes ought 1 
be paid; or do ſſop or let the parſon, vicar, proprietor, une, 
or other their deputies or farmers, to view, take, and carry 
away their tithes as ts aboveſaid ; by reaſon wherecf te ſais 
tithe or tenth is leſt, impaired or hurt: then upen due proof 
thereef made before the jpiritual judge, or any other Judge 10 
whim heretofore he might have made complaint; the pariy /? 
carrying away, withdrawing, letting or ſtopping, ſhall FI 
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the double value of the tenth or tithe ſo taken, Iifl, withdrawn, ; 

or carried away, over and beſides the caſis charges and expences 

of the ſuit in the ſame: The ſame to be receveted before the ec- 

defiaſtical unge, according to the king's eccleſiaſtical laws. 1. 2. 
Provided, that no perſon ſhall be ſued or other wiſe compelled 

ts yield give or pay any manner ef tithes, for any manors, 

lands, tenements, er hereditar:ents, which by the laws and 

flatutes of this realm, or by any privilege or preſcription, are 

nit chargeable with the payment of any ſuch tithes, er that be 

diſcharged by any compeſition real. ſ. 4. 


Shall pay the double value] The reaſon why the double 
value is by this branch to be recovered in the eccleſiaſtical 
court, where by the former branch the parſon at the 
common law ſhall recover the treble, is, for that in the 
eccleſiaſtical court he ſhall recover the tithes themſelves ; 
and therefore the value recovered in the eccleſiaſtical 
court is equivalent with the treble forfeiture at the com- 
mon law. 2 Int. 650. 

And the double value, together with the ſtatute, ought 
to be expreſsly mentioned in the libel : but yet the libel 
muſt be ſo ordered, as not to be grounded directly upon 
the ſtatute for more than double value; for if the ſingle 
damages, that is, the value of the tithes, be alſo ground- 
ed upon it, this will be interpreted a ſuing in the ſpiritual 
court for treble value; and a prohibition will lie. Gedbs. 


245. Gibf. 697. 


5 / 

Over and beſides the cſit, charges, and expences] So as the 
ſuit in the eccleſiaſtical court is more advantageous, than 
the ſuit for the treble forſeiture at the common law, For 
at the common jaw he ſhall recover no coſts; but he ſhall 
recover in the eccleſiaſtical court his coſts, charges, and 
expences, 2 I. 651. | 

8. And if any perſon ao ſubtract or withdraw any man- Manner of ſuing 
rer of tithes, obventions, profits, commodities, or other duties len yy the 
(before mentioned), or any part of them, contrary te the true pang 8 
meaning of this act, or of any other act heretofore made; the 
party jo ſubtracting or withdrawing the ſame may be convented 
and ſued in the king's eccleſiaſtical court, by the party from 
whom the ſame ſhall be ſubtracted or withdrawn, to the intent 
the king's eccleſiaſtical judge may hear and determine the ſame, 
according to the king's eccleſiaſtical laws: And it ſhall not be 
lawful ta the parſmn, vicar, proprietor, owner, or other their 
farmers or deputics, contrary to this att, to convent or ſue ſuch 
withhalder of tithes, obventions, and other duties aforeſaid, 
befare any other judge than cccleſiaſtical. 2 & 3 Ed. 6. c. 
+ 02S 
my And 


8 — 


11 5 __ _ _—_— — ; 3 
A r LY I MITE Al 


—ůů—ů— b x... — — 


S r r 


Tithes. 


And if any archbiſhop, biſhop, chancellor, or other judge 4. 
clejca/tical, give any ſentence in the aforeſaid cauſis of tithes, 
obventions, profits, emoluments, and other duties nforc/aid, yy 
in any of them (and no appeal or prohibition hangiro 1 -and 
the party condemned do not obey the ſaid ſentence ; it jhull |, 
lawful to every ſuch judge eccleſiaſtical, to rxcommunicats ths 
ſaid party ſo as aforeſaid condemn'd and diſco.y ng + In which 

enterce of excommunication, if the faid party :xcommunicg;s 
wil/ully land and endure fill excommunicate by the p if 
forty days next after, upon denunciation and publication there f 
in the pariſb church or the place or pariſh where the par'y 7 
excimmunicate is dwelling or meſl abiding; the juis judee ce 
cleſiaſtica! may then at his pleaſure fiznify to the king in h 
court of chancery, of the jtate and condition of the fait vari 
fo excommunicate, and thereupon require proceſs de ex. ul 
nicato capiendo to be awarded againſt every ſuch perſen as 
hath heen ſo excommunicate. ſ. 13. 

Aud if the party in ſuch caſe ſhall ſue for a prohibition ; Je 
ſpall, before any prohibition granted, deliver to fome of the juſ- 
tices or judge of the court where he demandeth provibitior, a 
true copy of the libel, ſubſcribed by his hand; and unser the 
copy of the ſaid libel ſpall be written the ſuggeſtion uber, fore h- 
demandeth the prohibition: And in caſe the faid ſuggeſlion, by 
two honeſ] and ſuſpicient witneſſes at lea/l, be not p» owed true in 
the court where the ſaid prohibition fhall be ſo granted, within 
fix months next following after the ſaid prohibition foal! be fo 
granted and «warded ; then the party that is letted or hindvred 
of his ſuit in the cccleſiaſlical court by ſuch prohibition, ſhall 
upon his requeſt and ſuit, without delay, have a conſultation 
granted by the ſame court ; and fhall alſo recover double oft 
and damages, againjl the party that ſo purſued the prohibition, 
40 be aſſigned or aſſiſſed ty the ſame court, for which caſls and 
damayrs the party may have an action of debt. ſ. 14. 

Previded, that nothing herein ſhall extend to give any mini- 
Aer or judge eccleftoftical, any juriſdiction to held plea of any 
matter cauſe or thing, contrary to the ſtatute of Weſtminſter 
2. c. 5. the flatutes of articuli cleri, eitcumſpecte agatis, 
ſylva cædua, rhe treatiſe de regia prohibitione, nor again 
the flatuteof 1 Ed. 3. c. 10; nor to hold flea in any matter, 
wheresf the king's court of right ought to have juriſdiction. 
1. 15. 


8. 13. May be convented] In the caſe of Machin and , 


Mollon, E. 11 I: It was moved for the diſcharge of 4 
rule by which a prohibition was granted unleſs cauſe 
ſhewed, to the conſiſtory court of the archbiſhop cf York, 
where Molton, rector of the church of South Colhg— 
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ham in the dioceſe of York, preferred a libel againſt Ma- 
chin for ſubtration of tithes, And the motion for the 
prohibition was grounded upon a ſuggeſtion, that Machin 
lived within the dioceſe of Lincoln, and therefore ought 
not to be cited out of the dioceſe where he lived, by the 
23 H. 8.c. 9. And the cauſe which was ſhewed to the 
court to diſcharge the rule was, becauſe Machin had lands 
within the dioceſe of York, namely, in the pariſh of 
South Coll:ingham ; for the tithes of corn growing upon 
which lands, Molton libelled in the conſiſtory court of 
York; and when the citation was ſerved, Machin was 
there, tho' he lived generally within the dioceſe of Lin— 
coln. And by Holt chief juſtice; if a man lives within 
the dioceſe of A, and occupies lands in the dioceſe of B, 
if he ſubtracts tithes in B, he may be cited and ſued there; 
2nd it is not within the ſaid ſtatute : for when he occu- 
pies lands in B, that makes him an inhabitant there, and 
out of the intent of the ſtatute; and by the ſtatute of the 
32 H. 8. c. 7. /. 2. the ſuit for withhoIding of tithes in 
expieſs words is appointed to be, betore the ordinary of 
the place where the wrong was done. L. Raym. 452, 534. 


Or the place or pariſh] It ſeemeth that the words ſhould 
be, of the place or pariſh, | 


S. 14 By two honeſt and ſufficient witneſſes at leaſt] This 
clauſe was made in favour of the clergy, for proof to be 
made by witneſſes; which they had not at the common 
law, But if the ſuggeſtion be in the negative, as if the 
proprietary of a parſonage impropriate ſue for tithes, and 
the cauſe of the ſuggeſtion be, that the parſonage is not 
impropriate; or if a parſon ſue for tithes of lands in his 
pariſh, and the party ſue for a prohibition for that the 
land lieth not in that pariſh, or that the parſon that ſueth 
for tithes was- not inducted, or any the like cauſe in the 
negative of any matter of fact; he ſhall not produce any 
witneſſes by force of his branch, becauſe a negative can- 
not be proved ; and therefore a prohibition upon cauſes 
in the negative remains as it was at the common law. 2 
Inj. 602. 


Proved true] It is ſufficient in this cafe that enough is 

proved, upon which to ground a prohibition, though the 
ſuggeſtion be not ſhewn to be ſtrictly and wholly true, 
So where the ſuggeſtion was for twenty acres of paſture, 
and as many acres of wood in lieu. of tithes, and proof 
was only made of the wood; or where the ſuggeſtion was 


for wool and lamb, and the witneſſes only proved as to 
the 
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the lamb; or for a hundred acres, when there were on!- 
ſixty ; or for twenty ſhillings by way of modus, whe;+ 
the ſum was forty ſhillings : in theſe caſes, the prog; 
were adjudged to be ſufficient, becauſe enough was proy. 
ed to ſhew, that the court chriſtian ought not to hold 
plea thereof, But if proof is neither made of. the mg. 
dus laid, nor of any other modus; then the ſuggeſtion is 
not proved. Gb}. 699. 

As to the clearneſs of the evidence, it is ſufficient in 
this caſe, if the witneſſes do declare as to the matter of 
the ſuggeſtion, that they believe it, or have known it ſo, 
or have heard it, or that there is a common fame of it, 
Gib/. 699. 

WWithin fix months] If there is no certainty in the firſt 
proof, it cannot be ſupplied by good proof after the fix 


months; but if good proof is made within the time, it 
may be certified after the time. Gibſ, 700. 


Six months] That is ſix kalendar months; and not to be 
reckoned by twenty eight days to the month, 2 Salk, 554, 


Stx months next following] Which muſt be computed 
from the teſte of the writ ; and not ſix months in the term 
time only, but the vacation ſhall be included as part of 
the time. 2 Salk, 554. IL. Raym. 1172. 


Have a conſultation granted] After which the party may 
have a new prohibition upon the ſame libel; inaſmuch 
as the ſtatute of the 50 Ed. 3. againſt prohibition after 
conſultation, extends not to thoſe conſultations for deſect 
of proof within ſix months, but only to conſultations 


which are granted upon the matter of the ſuggeſtion, 
Gib. 700. 


S. 15. Contrary to the flatute of Weſtminſter the ſecond] 
Concerning the writ of Indicavit, given by that ſtatute. 
2 Inſt. 663. | 


The flatutes of articuli cleri, circumſpecte agatis, ſylva 
czdua] All which, with reſpe& unto tithes, are ſpecified 
ta this title. 

The treatiſe de regia prohibitione] Which is that which 


is intitled Prohibitio formata ſuper articulis, Vet, Magi: 
Chart. part. 2. fel. 7. 2 Inſt. 663. 


Nor againſt the flatute of the 1 Ed. 3. c. 10.] This is 
miſprinted ; for the act is 1 Ed. 3. fl. 2. c. II. that if any 
ſuit be in the ſpiritual court againſt indictors, a prohi- 
bition doth lie. 2 12. 663. | 
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fame ſhall be unduly ſubtracted and detai ned, where the ſame do peace. 


nt amount to above the yearly value of forty ſhillings from any 
one perſon; it is enacled, that all perſons ſhall well and truly ſet 
out and pay all and ſingular the tithes commonly calied ſmall 
tithes, and compoſitions and agreements for the ſame, with all 
eFerings oblations and obventions, to the ſeveral recters vicars 
and other perſons to whom they ſhall be due in their ſeveral pa- 
riſhes, according 19 the rights cuſtoms and preſcriptions com- 
monly uſed within the ſaid pariſhes reſpectiveliy: And if any 
perſen ſhall fubtra or witdraw, or any ways fail in the true 
payment of ſuch ſmall tithes offerings eblations obventions er 
compoſitions, by the ſpace of twenty days at mal afier demand 
thereof; it ſhall be lawful for the perſon to whom the ſame ſhall 


be die, to make his complaint in writing te twa or more juſtices 


ef the peace, within that county plate or diviſion where the jame 


Hall grow due, neither of which juſtices is to be patron of the 
church or chapel whence the ſaid tithes ſhall ariſe, nor any ways 
interefled in ſuch tithes offer ings oblations obventions or compoſi- 
tions aforeſaid. ſ. 1. 

And on ſuch complaint, the ſaid juſtices ſhall ſummon in wri- 
ting under their hands and ſeals, by reaſonable warning, every 
ſuch per ſon againſt whom ſuch complaint ſhalt be made; and af- 
ter his appearance, or upon defauit of appearance, the ſaid 
warning or ſummons being proved before them upon oath, the 
ſuid juſtices ſhall proceed to hear and determine the ſaid com- 
plaint, and upon the proofs evidences and teſtimanies produced 
before them, jhall in writing under their hands and ſeals ad- 
judge the caſe, and give ſuch reaſonable allowance and com- 
penſation for ſuch tithes oblations and compoſitions ſo ſubtratted 
or witheld as they ſhall judge to be juſi and reaſonable, and 
alſo ſuch coſts and charges not exceeding ten ſhillings as upon the 
merits of the cauſe ſhall appear juſt, 1. 2. 

And if any perſon ſhall refuſe or neglect, for the ſpace of 
ten days after notice given, to pay or ſatisfy any ſuch ſum of 
money, as upen ſuch complaint and preceeding ſhall by two ſuch 
Juſtices be adjudged as aforeſaid; in every ſuch caſe the con- 
flables and churchwardens of the ſaid pariſh, or one of them, 
hail by warrant under the hands and ſeals of the ſaid juſtices 
to them directed, diſtrain the goods and chattels of the party jo 
refuſing or neglecting as aforeſaid ; and after detaining them 
[net leſs than four days, nor more than eight, 27 G. 2. 
c. 20.] in caſe the ſaid ſum ſo adjudged together with reaſon - 
able charges of making and detaining the ſaid difireſs be not 
tendred or paid by the ſaid party in the mean time, ſhall make 
publict [ale thereof, and pay to the party complaining ſa much 
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of the money ariſing by ſuch ſale, as may ſatisfy the ſaid ſun h 
adjudged, retaining to themſelves ſuch reaſonable charges ſi 
making and keeping the ſaid dijireſs as the ſaid juſtices fal 
think fit { and alſo dedutting their reaſonable charges of felling the 
ſaid dijireſs; returning the overplus (if any ſball be) to 11; 
owner upon demand. 2) G. 2. c. 20.] ſ. 3. . 

Aud the ſaid juſtices ſpall have power ta adminiſter an oati, 
I. 4. | 
Provided, that this act ſhall not extend to any tithes, il. 

tions, payments, or obventions, within the city of London or l. 
berties thereof ; nar to any other city or town corporate where 
the ſame are ſetiled by act of pariiament. ſ. 5. 

And no complaint ſhall be heard and determined by the ſaid 
Juſtices, unliſi the complaint ſhall be made within two years 
next after the times that the ſame tithes, oblations, obventions, 
and compoſitions did become due, ſ. 6. 

Provided alſo, that any perſon finding himſelf aggrieved h 
any judgment to be given by ſuch two juſlices, may appeal tt 
the next general quarter ſeſſions ta be held for that county ur 
other diviſion; and the juſtices there ſhall proceed finally to hear 
and determine the matter; and to reverſe the ſaid judg- 
ment, if they ſhall fee cauſe; and if they ſhall find cauſe i 
confirm the ſaid judgment, they ſhall decree the ſame by order 
of ſeſſions, and ſhall alſo proceed ta give ſuch ceſis againſ{ th: 
appellant, io be levied by diſtreſs and ſale of the goods and 
chattels of the faid appellant, as to them ſhall ſeem juſt and 
reaſonable. And no proceedings or judgment had by virtue of 
this att, ſhai! be removed or ſuperſeded by any writ of certiorasi 
or other writs out of his majeſiy's cou ts at Weltminſter er 
any other court, unleſs the title of ſuch tithes oblations or obven- 
tions ſhall be in queſtion. ſ. 7. 

Provided, that where any perſon complained of for ſub- 
tracting or woitholding any ſmall tithes or other duties afore- 
ſaid, ſhall before the juſtices to whom ſuch complaint is mat, 
inſiſt upon any preſcription, compoſition, or modus decimandi, 
agreement, or title, whereby he ought to be freed from pa;- 
ment of the ſaid tithes or other dues in queſtion, and deliver 
the ſame in writing to the ſaid juſlices ſulſcribed by him; and 
ſhall then give to the party compiaining, reaſonable and ſuffici- 
ent ſecurity to the ſatisfaction of the ſaid juſtices, to pay all 
fuch cofts aud damages, as upon a trial at law to be had fer 
that purpoſe in any of his majeſty's courts having cognizance of 
that matter ſpail be given againjt him, in caſe the ſaid pre- 
ſeription compoſition or modus decimandi ſhall not upon the ſaid 


trial be allnwed; in that caſe, the ſaid juſtices ſpall ferbear 


to give any judgment in the matter, and then and in ſuch caſe 
the party complaining ſhall be at liberty to proſecute ſuch 9 
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fer his ſaid ſubtraction, in any other court where he m:ght have 
lied before the making of this aft. ſ.8; 

And every perſon who ſhall by virtue of this act obtain 
any judgment, or againſt whom any julgment ſhall be obtained, 
befare any juſtices of the peate out of ſeſſions, for ſmall tithes 
oblations obventions or compoſitions, ſhail cauſe or procure the 
aid julgment to be inrolled at the next generai quarter ſeſſion to 
be held for the ſaid county or other diviſion 3. ond the clerk of 
the neace ſhall upon the tender thereof inroll the ſame, and ſhall 
not receive for the inrollment of any one judgment any fee or 
reward exceeding one ſhilling ; and the judoment ſo inrolled, 
and ſatisfaftion made by paying the ſum adjudged, ſhall be a 
good bar to conciude the ſaid refors vicars and other perſons, 
ſrem any other remedy for the ſaid ſmall tithes oblations obven= 
tions or compoſitions, for which the ſaid judgment was 0b= 
tained, ſ. 9. : 

And if any perſon againſt whom ſuch judgment fhall be had, 
Hall remove out of the county er other diviſion before the le- 
v;ing of the ſum adjudged; tne juſtices who made the judge 
ment, or one of them, ſhall certify the ſame under hand and 
feal to any juftice of ſuch other county or place wherein the 
Jaid perjon fhall be an inhabitant; who hu, by wa' rant un- 
der his hand and ſeal, to be direfled to the conſtables or church 
wardens of the place or one of them, levy the ſum ſo ad- 
Judged to be levied, upon the goods and chattels of ſuch perſon, 


- as fully as the ſaid other juſtices might have done, if be had 


ut removed as aforeſaid. 1. 10. 

Ard the juſtices who ſhall hear and determine any of the 
matters aforeſaid, ſball have power to give coſts, not exceeding 
ten ſhillings, to the party proſecuted, if they ſhall find the 
complaint to be falle and vexatious; to be levied in manner and 
form aforeſaid. ſ. 12. | 

And if any perſon ſhall be ſued for any thing done in the ex- 
ecution of this act, and the plaintiff in fuch fuit ſhall diſcon- 
tinue his action, or be non-ſuit, or a verdict paſs againſt him 
fuch perſon ſhall recover double cofls. f. 13. 

Provided, that any clerk or other perſon, who ſhall begin 
any ſuit for recovery of ſmall tithes, oblations, or obventions, 
not exceeding the value of forty ſhillings, in his majeſty's 
court of exchequer, or in any the eccleſiaſtical courts, ſhall 
have no benefit by this act for the ſame matter for which he 
hath ſo ſued. . 14. 


10. By the y & 8 W. c. 34. Jhereas by reaſon of a suit for qvakers 


tithes tithes before 
juſtices of the 


pretended ſcruple of conſcience, quakers do refuſe to pay 
and church rates; it is enacted, that where any quaker ſhall 4 
refuſe to pay or compound for his great or ſmall tithes, or to 

Vor, Iu, 11 pay 


Lives 


pay any church rates, it ſhall be lawful for the two ny} 

Juſtices of the peace of the ſame county (other than fuch Juflics 
as is patron of the church or chapel whence the ſaid tithes ſhall 
ariſe, or auy ways mmterefied m the ſaid rithes, ) uon the com- 
plaint of any parſon, wicar, farmer, or proprietor of tithe, 
churchwarden or churchwardens, who ought to have recep: 
or collect the ſame, by warrant under their hands and ſeals, 
to convene befare them ſuch quaker or quakers neglecting or 
refuſing to pay or compound for the ſame, and to examine upon 
oath (or affirmation, in caſe of the examination of a quater) 
the truth and Juſtice of the ſaid complaint, and to aſcertam 
and ſtate what is due and payable; and by order under their 
hands and ſeals to direct and appoint the payment there, |; 
as the ſum ordered do not exceed ten pounds: and up refrijal 
to pay according to ſuch order, it ſpall be lawful! for any one 
of the ſuid juſtices, by warrant under his hand and ſeal, to 
levy the fame by diſtreſs and ſale of the goods of ſuch effender, 
his executors or adminiſtrators, rendring only the gverplus ti 
him or them, the neceſſary charges of diftraining being thereaut 
firfl dedutted and allowed by the ſaid juſiice. Aud any perſon 
finding himfelf aggrieved by any judgment given by ſuch tus 
juſtices, may appeal to the next general quarter ſeſſions 10 be heid 
for the county, riding, city, liberty, or town corporate; and 
the juſtices there ſhall proceed finally to hear and determine the 
matter, and to reverſe the ſaid Judgment, if they fee cauje, 
and if thy ſhall find cauſe to continue the jaid Judt ment „ they 
fhall then decree ihe fame by order of ſeſſions, ana ſhall alja fre- 
ceed ro give ſuch ceſis againſt the appellant, to be lewied by Gijfire 
and ale of the gecds and chattels of the ſaid Nee ty 05 79 
them fhall ſeem Juft and reaſonable. And no proceedings 9 
Judgment had by virtue of this al, foall be removed or fee. 
feded by any writ of certiorari or other writ out of his majeſty s : 
courts af W eltminſter, or any other court whatſoever, uni, 
the title of ſuch tithes ſhall be in queſtion. ſ. 4. 

Provided, that in caſe any ſuch appeal be made as afore/ 

n warrant of diflreſs ſhall be granted, until afier jucl 9 
be determined. ſ. 5. 

And by the 1 G. ſt. 2. c. 6. The like remedy Hail be 
had egain/t ary quaker or quakers, for the recovering & a 
tithes or rates, or any cuſlomary or ether rights dues or poye 
ments, belonging to any church er chapel, which of right 5 
lety and cuftont ought ts be paid, for the jlipend or mainteuanc: 
of any miniſler or curate of/iciating in any church or chape!; 
and any twa or more juſtices of the peace of the fame court) 
or place (other than ſuch Juſtice as is patron of any church er 
chapel or any ways titere/led in the faid tithes), upon com-. 
Plaint of any parſen vicar curate furmer or proprietor *f 50 
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tithes, or any churchwarden or chapelwarden, or other per- 
In who ought to have receive or collect any ſuch tithes rates 
dues Fr payments as aforeſaid, are authorized and required to 


ſummon in writing under their hands and ſeals, by reaſonable 


warning, ſuch quaker or quakers, againſt whom ſuch complaint 
ſhall be made; and after his er their appearance, or upon de- 
fault of appearance, the ſaid warning or ſummons being 
proved before them upon oath, to proceed to hear and deter- 
mine the ſaid complaint; and to make ſuch order therein as in 
the aforelaid a is limited; and alſo to order fuch coſts and 
charges as they ſhall think reaſonable, not exceeding ten ſhillings 
as upon the merits of the cauſe ſhail appear juſt: which order 
ſhall and may be ſo executed, and on ſuch appeal may be re— 
verſed or affirmed by the general quarter ſeſſions, with ſuch cofls 
and remedy for the ſame ; and ſhall not be removed into any 
ether court, unleſs the titles of ſuch tithes dues or payments 
ſhall be in queſtion ; in like manner as ly the aforeſaid aft is 
limited and provided. ſ. 2. | 

And by the 27 G. 2. c. 20. which directeth in what 
manner diſtreſſ:s ſhall be made by juſtices of the peace, 
and which gives to the juſtices power to order the goods 
diſtrained to be kept for a certain time before they be ſold, 
and gives power alſo to the officers making the diſtreſs to 
deduct their reaſonzble charges, it is provided, that the 
ſame ſhall not extend to alter any proviſions relating to 
diſtteſſes to be made for the payment of tithes and church 
rates by the people called quakers, contained in the acts 
of the 7& B . c. 34. and the 1 G. /,. 2. c. 6. 

In the caſe of the King againſt Roger Wakefield and 
others, H. 31 G. 1. An order of two juſtices was made 
azainlt three perſons being quakers, on the 1 G. fl. 2. 
c. 6. for the payment of certain cuſtomary payments, 
called Chapel Salary, to the reverend Mr. Smith, curate of 
the chapel] of Burneſbead in Meſtmorland, where the laid 
quakers had eſtates chargeable with the ſaid payments, 
On appeal to the ſeſſions, the order was confirmed, The 
quakers moved for a certiorari, and tho' cauſe was ſhewn 
againſt the iſſuing of it, yet a certiorari was granted; 
and the return was filed, and exceptions were taken to 
It, and argued at the bar, Lord Mansfield chief juſ- 
tice delivered the opinion of the court: That the cer- 
tiorari ought not to have iſſued at all; that the return 
ſhould be taken off the file, and all proceedings thereon 
fall to the ground, and that the orders of the juſtices and 
ſeſſions ſhould be remanded. The order of the juſtices 
(he obſerved) was made on the ſtatute of the 1 G. J. 2. 
6. 6. which extends the 7 & B W. c. 34+ concerning 
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tithes, to all cuſtomary payments due to clergymen, 
Theſe two acts ate to be taken together as one law. 
They were intended for the benefit of the quakers; to 
prevent their being liable to expenſive ſuits for refuſing to 
pay tithes upon ſcruples of conſcience, by giving an ap— 
parent compulſory method of levying tithes and other cuf- 
tomary payments in a ſummary way, | his proceeding 
cannot be removed by certiorari, unleſs the title to the 
cuſtomary payments comes in queſtion: And on this 
proviſo the preſent qu: ſtion ariſes, Phe affidavits 
read on the original motion for the certiorari fet forth, 
that before the juſtices and the ſeſſions the defendants 
controverted the right of the curate to theſe cuſtomary 
payments. The affidavits againſt the certiorari ſay, 
that theſe payments have been paid from time imme- 
morial ; that no inhabitant ever diſputed it but theſe 
quakers; that they have enjoyed the meiluages but a few 
years, and that the former inhabitants never diſputed the 
right of the parſon. Taking theſe affidavits together, it 
is clear that the quakers controverted the right to the cul- 
tomary only as all as quakers controvert the payment of 
all dues to all clergymen upon fcruple of conſcicnce, 
which is the cafe directly within the act, and the proceed- 
ing muſt therefore follow the directions of the act. The 
quakers themſelves have acknowledged the juriſdiction 
of the juſtices, by appraling to the ſeſſions: whereas had 
they intended to diſpute the title to theſe cuſtomary pay- 
ments, they would at firſt have removed the order of two 
Juſtices by certiorari, The only difficulty remaining 
ariſes from the return being already filed. But there are 
ſeveral inſtances of this court's ſuperſeding a certiorari 
after the return filed: As where an oder of juſtices is 
removed, and it appears upon the return, that the parties 
had a right to appeal to the ſeſſions, and th-t the time for 
appealing was not expired When the certiorari iſſued z in 
ſuch a caſe, this court ſuperſedes the writ of certiorari, 
quia imprevide emanavit, The ſame muſt be done in the 

preſent caſe, 
teins n 11. Tithes being tet out, or ſevered from the nine 
to be ſued for in parts, become Jay chattels, Upon which foundation, 
the ee when the tithe of corn was ſet out in ſheaves, and the 
Courts on: parſon would not take it, but prayed remedy in the ſpi— 
ritual court, a prohibition was granted, And when 2 
ſequeſtration was prayed in the temporal courts, of tithes 
not ſet out, the right of which was in controverſy, the 
party was told, his requeſt had teen reaſonable, if they 
had been ſevered from the nine parts, For the fame _ 
ons 
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ſon, if after ſeverance they are carried away by 2 ſtranger, 
the remedy js in the temporal cour:s; but otherwite if 
they are carried away by the owner: becauſe his ſetting 
them out, in order to Carry them away, is a fraudulent 
ſetting out. G:b/. 689. 

And judgment of premunire hath been given againſt a 
min for ſuing in the ſpiritual court for tithes, alledging 
the ſame to be ſevered from the nine parts. 3 {nft. 

121. 

12. Notwithſtanding all theſe ſtatutes, tithes, (if of Suit ſor tithes 
any conſiderable value) are now generally ſued for in the N of 
courts of equity by engliſh bill, and for the moſt part in 
the exchequer chamber; but not upon the ſtatute for 
treble or double value: for there can be no ſuit in equity 
for the recovery of the double or treble value. I cd b. 

2. c. 2. Vin, Diſmes. M. b. 

13. If the incumbent dieth, his executor may recover Incumbent 
the tithes which became due in the teſtator's life time; 9ying+ 
but he is not intitled to the treble value upon the ſtatute, 

I ern. 69. 


VIII. Tithes in London. 


In the ſeveral] acts of the 27 H. 8. c. 20. 32 H. 8. 
c. 7. 2 & 3 Za. 6. c. 13. and 7 & BIF. c. 6. there is 
a proviſo, that nothing therein ſhall extend to the city of 
London, concerning any tithe, offering, or other eccle- 
llaſtical duty, grown and due to be paid within the ſaid 
city; becauſe there is another order made, for the pay- 
ment of tithes and other duties there. 

W hich order is as followeth : It appeareth by the re- 
cords of the city of London, that Niger biſhop of 
London, in the 13 Hen. 3. made a conſtitution, in con- 
firmation of an ancient cuſtom formerly uſed time out 
of mind, that proviſion ſhould be ryade for the miniſters 
of London in this manner; that is to ſay, that he 
who paid the rent of 29s for his houſe wherein he dwelt, 
ſhould offer every ſunday, and every apoſtle's day whereof 
the evening was faſted, one halfpenny; and he that paid 
but 10s rent yearly, ſhould offer but one farthing : all 
which amounted to the proportion of 25 6d in the pound, 
for there were 52 ſundays, and 8 apoſtles days the vigils 
of which were faſted. And if it chanced that one of the 
apoſtles days fell upon a ſunday, then there was but one 
halfpenny or farthing paid; ſo that ſometimes it fell out 


to be ſumewhat leis than 28 6d in the pound. 
L1z3 And 
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And it appears by the book caſes in the reign of Ea. 
ward the third, that the proviſion made for the miniſte s 
of London, was by offerings and obventions; alb*it the 
particulars are not aſſigned there, but mu{t be underſtood 

ccording to the former ordinance made by Niger, 

And the payment of 28 6d in the pound continuing 
until the 13 Ric. 2, Arundel a chbiſhop of Canterbury 
made an explana ion of Niger's conſtitution, and thruſt 
upon the citizens of London two and twenty more ſaints 
days than were intended by the conflitution made by Ni- 
ger; whereby the offerings now am-unted unto the lum of 
35 5 0 in the pound. And there being ſome reluctation 
by the citizens of London, pope Innocent, in the 5 Hen, 
4, granted his bull, whereby Arundel's explanation was 
confirmed. Which confirmation (notwithſtanding the dif- 
ference between the miniſters and citzens of Landon, 
about thoſe two and twenty faints days wh ch were added 
to their number} pope Nicholas alſo by his bull did con- 
firm in the 31 Hen. 6. 

Againſt which the citizens of London did contend 
with ſo high a hand, that they cauſed a record to be made, 


whereby it might appear in future ages, that the order of. 


explanation made by the archbiſhop of Canterbury was 
done without calling the citizens of London unto 1t, or 
any conſent given by them. And it was branded by them 
as an order ſurreptitiouſly and abruptly obtained, and 
therefore more fit to have the name of a deſtructory than 
a declaratory order, | 
Nevertheleſs, notwithſtanding this contention, the pay- 
ment ſeemeth to have been moſt uſually made according 
to the rate of 3s 5d in the pound. For Lindwood who 
writ in the time of Hen. 6, in his provincial conſtitutions 
debating the queſtion, whether the merchants and artifi— 
cers of the city of London ought to pay any tithes, | ſhew- 
eth, that the citizens of London, by an ancient ordi- 
nance obſcrved in the ſaid city, are bound every Lord's 
day and every principal feaſt day either of the apoſtles or 
others whole vigils are feſted, to pay one farthing for 


every 10S rent that they paid for their houſes wherein 
they dwelt. 


And in the 36 Hen. 6. there was a compoſition made 


between the citizens of London, and the miniſters, that 
a payment ſhould be made by the citiz-ns according to the 
rate of 3s 5d in the pound: and if any houſe were kept 
in the proper hand of the owner, or were demiſed with- 
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out reſervation of any rent; then the churchwardens of 
the pariſh where the hoaſes were, ſhould ſet down a rate 
of the hauſes, and according to that rate payment ſhould 
be made, 

After which compoſition ſo made, there was an act 

of common council made in the 14 Edw. 4. in Lon- 
don, for the confirmation of the bu!l granted by pope 
Nicholas. : 
But the citizens of London finding that by the com- 
mon laws of the realm, no bull of the pope, nor arbitrary 
compoſition, nor act of common council, could bind them 
in ſuch things as concerned their iaheritance; they till 
wreſtled with the clergy, and would not condeſcend to 
the payment of the ſad 11d by the year, obtruded upon 
them by the addition of the two and twenty ſaints days: 
whereupon there was a ſubmiſſion to the lord chancellor 
and divers others of the privy council in the time of king 
Hen. 8; and they made an order for the payment of tithes 
according to the rate of 2s 9d in the pound; which 
order was firſt promulgated by a proclamation made, and 
afterwards eſtabliſhed by an act of parliament made in the 
27 H. 8. c. 21, intitled, An act for the payment of 
„ tithes within the city and ſuburbs of London, until 
& another law and order ſhall be made and publiſhed for 
the ſame.” Privilegia Londini. 456, 7, 8. 

And ten years after this another law and order was 
made, by the ſtatute of the 37 H. 8. c. 12. as followeth : 
Where of late time, contention ſtrife and variance hath 
riſen and grown, within the city of London and the li- 
berties of the ſame, between the parſons vicars and cu— 
rates of the ſaid city and the citizens and inhabitants of 
the ſame, for and concerning the payment of tithes ob— 
lations and other duties within the ſaid city and liberties 


for appeaſing whereof, a certain order and decree was 


made thereof, by the moſt reverend father in God Thomas 
archbiſhop of Canterbury, Thomas Audley, knight, 
lord Audley of Malden, and then lord chancellor of 
England now deceaſed, and other of the king's moſt ho- 
nourable privy council ; and alſo the king's letters patents 
and proclamation was made thereof, and dirct:d to the 
ſaid citizens concerning the ſame ; whereupon it was af- 
ter enacted in the parliament holden at Weſtminſter by 
prorogation the fourth day of February in the twenty- 
ſeventh year of the king's moſt noble reign, that the 
Citizens and inhabitants of the ſame city ſhould, at Eaſter 

L 14 then 


"IS 


ER; I. = > $4 
5 — IS 


504 


Tithes. 


then next ſollowing, pay unto the curates of the faid city 


and ſuburbs, all ſuch and like ſums of money, for tithes 
oblations and other duties, as the ſaid citizens and inha. 
bitants by the order of the ſaid late lord chancellor, 
and other the king's moſt honourable council, and the 
King's ſaid proclamation, paid or ought to have paid by 
force and virtue of the ſaid order at Eaſter in the yeat 
1535; and the ſame payments ſo to continue from time 
to time, until ſuch time as any other order or law ſhould 
be made by the king and the two and thirty perſons by the 
king to be named, as well for the full eftabliſhment con— 
cerning the payment of all tithes oblations and other du. 
ties of the inhabitants within the ſaid city ſuburbs and li- 
berties of the ſame, as for the making of other eccle— 
ſiaſtical laws of this rea'm of England; and that every 
perſon denying to pay as is aforeſaid, ſhould by the com- 
mandment of the mayor of London for the time being, 
be committed to priton, there to remain until ſuch time 
as he ſhouid have agreed wth th» curate for his ſaid tithes 


oblations and other duties as is «foreſaid, as in the ſaid 


act more plainly ppeareth : ſince which act, divers va- 
riances contentions and ſtrifes are newly ariſen and grown, 
betwern the ſa d parlons vicars and curates and the ſaid 


cit zens and inhavitants, touching the payment of the 


tithes ovlatinns and other duties, by reafon of certain words 
and terms ſpecificd in the ſaid order, which are not fo 
plainly and fully ſet forth, as is thought convenient and 
meet to be; for appealing whereof, as well the ſaid par- 
ſons vicars and curates, as the ſaid citizens and inhabit- 
ants, have compromitted and put themſelves to ſtand to 
ſuch order and d*cree touching the premilles, as ſhall be 
made by thr ſaid right reverend fatner in God and the 
ſeveral other perio'.s here under mentioned, for a final 
end and concluſion to be had and made touching the pre- 
miſſes for ever: And to the intent to have a full peace and 
pertett end between the ſaid parties, their heirs and ſuc- 
ceſſors, touching the ſaid tithes oblations and other duties 
for ever, it is enacted, that ſuch end order and direction 
as ſhali be made by the forenamed archbiſhop and the ſe- 
veral other perſons as aforeſaid, or any fix of them, before 
the firit day of March next enſuing, concerning the pay— 
ment of tithes oblations and other duties within the ſaid 
city and the liberties thereof, and enrolled of record in 
the high court of chancery, ſhall ſtand remain and be as 
an act of parliament, and ſhall bind as well all citizens 
and inhabitants of the ſaid city and liberties for — time 
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being, as the ſaid parſons vicars curates and their ſue- 
ceſlors for ever, according to the effect purport and in- 
tent of the taid order and decree ſo to be made and in- 
rolled; and that every perſon denving to pay any of his 
tithes oblations or other duties, contrary to the ſaid de- 

ctee fo to be made, ſhall by the commandment of the 
mayor of London for the time being, and in his default 
or negligence by the iord chancellor of England for the 
time being, be committed to priſon, there to remain 
till ſuch time as he hath agreed with the cuiate for the 
ſame. | 

Which decree made in purſuance: hereof is as follow- 
eth: VIZ. 

(1) As touching the payment of tithes in the city of Lon- 
don, and the liberties of the ſame, It is fully ordered and de- 
creed by the moſl reverend father tn God | homas arch bop of 
Canterbury primate and metropolitan of England, Fnomas 
hrd Wryoihefly lerd chancellor of England, William herd 
$t John preſident of his majeſiy'i council and (ord great maſter 
of his majeſly's houſehiid, J hu lord Ruſſel lord privy ſeal, 
Edward earl of Herttord lord great chamber {ain of England, 
John viſcount Liſle high admiral of England, Richard 
Liſter &night chief ju/lice of England, and Roger Chulmely 
knight chief baron of his majeſiy's exchequer, this twenty- 
fourth day of February in the year of our Lord 1545, accord- 
ing to the ſlatute in ſuch caſe lately provided, that the citizens 
and inhabitants of the ſaid city and liberties thereof for the time 
being, ſhall yearly without fraud or covin for ever pay their 
tithes to the parſoans vicars and curates of the ſaid city and their 
ſucceſſors for the time being, aſter the rate hereafter following, 
that is to wit, Of every 10s rent by the year, of ail houſes 
ſhops war ehouſes cellars flables and every of them, within the 
ſaid city and liberty thereof, 164%. And of every 20s rent 
by the year 259d; and fo above the rent of 20s by the year 
aſcending from 10s to 10s, according ta the rate afore- 
ſaid. 
(2) Item, that where any leaſe is or ail he made of any 
dwelling houſe or houſes, ſhops, warehouſ's, cellars, or ſlables, 
er any of them, by fraud or covin, reſe ving eſs rent than hath 
been accuſtomed or is; or where any ſuch leaſe ſhall be made 
without any rent reſerved upon the ſame, by reaſon of any fine 


er income paid beforehand, or by any other fraud or cavin; in 


every ſuch ca'e, the tenant or far mer ſhall pay for his tithes of 
the ſame, after the rate aforeſaid, according to the quality of 
ſuch rents as the ſame were laſi letten for without fraud or 
covin before the making of ſuch leaſe, 


(3) Item, 
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(3) Item, that every owner or inheritor of any duwllins 
beuſe or heuſes, ſhops, warehouſes, cellars, or flalles, inhatit- 
ing or occupying the fame himſelf, ſhall pay after ſuch rate, 
according to the quantity of juch ytarl⸗ rent as the fame was lat 
letten for, without Fraud er covin. 

(4) Item, F any perſon hath taken, or hereafter ſhall tak 
any meaſe or manſion place by leaſe, and the taker theresf, þis 
executors or offigns, doth or ſhall inhabit in any part there; . 
and hath within eight years laft paſt before this order, or here. 
after ſhall et out the reſidue of the ſame; in ſuch caſe, the 
principal farmer or farmers or firſt taker or takers there. 
their executors or aſſigns, ſhall pay their tithes after the rate 
aboveſaid, according to the quantity of their rent by the 

car. 

(5) And if any perſon ſhall take divers manſion Haas, 
ſhops, warehouſes, cellars, or flables, in one leaſe, and ſpall 
let out one or more of them, and ſhall keep one or more in his 
ewn hands, and inhabit in the ſame; the ſail taker, and his 
executors or aſſigns, ſhalt pay their tithes after the rate above— 
ſaid, according to the quantity of the yearly rent of ſuch man- 
ion houſes or houſe retained in his own hands; and his aſjir- 
nees of the reſidue of the ſaid manſion houſe ar houſes, juall 
pay their tithes ajter the rate abiveſaid, according to the quan- 
tity of ther yearly rents. | 

(6) Item, / ſuch farmer cor farmers, or his or their 
aſſigns, of any manſion houſe or houſes, warehouſes, ſhops, 
cellars, or ſtables, hath at any time within eight years laſt 
paſt, or ſhall hereafier let over ail the ſaid manſim hiuſe or 
houſes contained in his or their leaſe, to one or more perſans; 
the inhabiiants, leſſees, or occupiers thereof, ſhall pay their 
r:thes aſter the rate of ſuch rents as the inhabitants, leſſies, or 
occupiers, aid their aſſigns have been or ſhall be charged wiiha!, 
without fraud or eavin. , 

(7) hem, if any dwelling houſe within eight years laſt pajt 
was, er hereafter ſhall be converted into a warehouſe, ſlore- 
houſe, or ſuch like; or if a warehouſe, florehouſe, or ſuc 
like, within the ſaid eight year: was, or hereafter ſhall de 
converted into a dwelling houſe; the occupiers thereof ſhall 
pay tithes for the ſame, after the rate above declared of man- 
fron houſe rents. 

(8) Item, that where any perſon ſhall demiſe any dyehauſe 
or brewhouſe, with implements convenient and neceſſary far 
dying or brewing, reſerving a rent upon the ſame, as wel in 
reſpe of ſuch implements, as in reſpect of ſuch dyelouſe or 
brewhouſe; the tenant ſhall pay his tithes after ſuch rale as 1 
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abꝛveſuid, the third penny abated : And every principal houſe 
or houſes, with key or wharf, having ary crane or gibet be— 
hnging to the ſame, ſhall pay after the like rate of their rents 
as is aforeſaid, the third penny abated ; and the other 
wharfs belongivg to houſes having no crane or g ibet, ſhall 
pay for tithes as ſhall be paid for manſion houſes in form 
re ſaid. 

: (9) Item, that where any manſion houſe with a ſhrp, fia- 
ble, warehouſe, wharf with crane, tim'er yerd, teinter yard, 
or garden belonging to the ſame, or as parcel of the ſame, is 
er ſhall be occupied together; if the fame be hereafter ſevered 
or divided, ar at any time within eight years laſt paſt were 
ſevered or divided, then the farmers or occupiers ther ef ſhall 
pay ſuch tithes as is aboveſard for ſuch b ps, flable, warehouſes, 
wharf with crane, linder yard, teinler yar 4, or garden afore= 
ſaid, fo ſevered or divided, after the rate of their ſeveral rents 
thereupon reſerved. 

(10) Item, that the ſaid citizens and inhabitants fhall pay 
their tithes quarterly, that is to ſay, at the feaſt of Faſter, 
the nativity of St John Baptiſt, the feaſt of St Michael 
the archangel, and the nativity of our Lord, by even per- 
tun,. 

(11) Item, that cve-y houfholder paying 106 rent or 
above, ſhall for him or her ſelf be diſcharged of their four 
offering days; but his wife, children, ſervants, or others 
of their family, taking the rights of the church at Eaſler, 
ſhail pay 2d for their four offering dcys yearly, 

(12) Provided always, and it is decreed, that if any 
bouſe which hath been or hereafter ſhall be letten for 10s 
rent by the year, or more, be or hath been at any time 
within eight years laſt paſt, or hereafter ſhall be divid- 
ed and leaſed, into ſmall parcels or members, yielding leſs 
yearly rent than 10s by the hear; the owner, if be ſhall 
dwell in any part of ſuch houſe, or elſe the principal leſſee 
( the owner do not dwell in ſome part of the ſame) ſhall 
pay for the tithes after ſuch rate of rent, as the ſame 
h:uſe was accuſtomed to be letten for before ſuch diviſion 
or dividing into parts or members; And the under far- 
mers and liſſees to be iſcharged of all tithes for ſuch ſmall 
parcels parts or members, rented at leſs yearly rent than 
los by the year without fraud or covin, paying 2 d yearly 
for feur offering days. 

(13) Provided alway, and it is decreed, that for ſuch 
gardens as appertain not te any manſion houſe, and which 
any perſon holdeth in his hands for pleaſure, or to his own 
uſe ; the perſon Holding the ſame ſbail pay na tithes for the Jo. 

| ut 
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But if any perſon which ſpall hold any ſuch garden, cant 
half an acre cr mere, ſhall make any yearly ro f. there) ba 
way of ſale; be ſhall pay tithes for the jame after ſuch rale of 
his rent, as is herein firſl above ſpecified. 

(14) Provided alſo, that if any ſuch gardens nw being of 
the quantity of half an acre or more, be hereafter by fa,, 
covin divided into leſs quaritities; then to pay according to t 
rate aboveſaid, 

(15) Provided always, that this decree hall not extend i, 
the howſes of great men, or noblemen, or noblew:men, tent 
in their own hands, aid net letten for any rent, which in times 
paſt have paid no tithes, fo long as they ſhall j5 continue unlet- 
ten: ner lo any hails of crafts or companies, jo long as they be 
kept, unletten, fo that the ſame balls in times pat have net uſed 
to pay any tithes, : 

(16) Provided altvays, and it is decreed, that this preſent 
order and decrie ſhall not in any wiſe extend to bind or chat ge 
any ſheds, flabis, cellars, timber yards, nor teinter yards, 
which were never parcel of any awelling h:uſs, nor belonging 
to any dweiling houſe, nor have been accuſtomed to pay any 
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tithes; but that the ſaid citizens and inhabitants ſpall theref 


be quit of payment of any lithes, as it hath been uſed and ac- 
cuſtomed. | 

(17) Provieid ain, and it is deererd, that where leſs ſum 
than after 16 d, in be ns rent, or leſs fam than 2.5 94 in 
the Os rent, hath ben accuſicmed te be paid for tithes ; in 
ſuc places the fard citizeus aud inbavitants, ſhall pay but only 
after ſuth 1 ate as bath been gccuſtomed. 

(18) Item, 17 75 alſo decreed, that if any variance contro— 
wer jy ar jt e ſhalt arise in the ſaid city for nIn-payment of any 
tithes, or if ang Variance or doubt ſhall ariſe upon the true 
knowledge or 11v1fton of any rent or tithes, within the liberlics 
of the jaid city, or of any extent er aſj-inent ther-of ; or if 
any doubt ariſe upor any other thing contained within this de- 
cree; tien upon complaint made by the party grieved, to the 
mayor of the city of London fir the iime being, the faid 
mayor by the advice of counſel ſhall call the parties biſore him, 
and make a final end of the ſame, with caſis to be awarded ty 


the diſcretion of the ſaid mayor and his affiftants, according 1 


the intent and purport of this preſent decree, | 
(19) And if the mayer Mall not make an end thereof with- 
in two months after complaint to him maze, or if any of the aid 
parties find themjelves aggrieved: the lord chancellor of Eng- 
land for rhe time being, upon complaint to him made within 
three menths then next follswing, ſhall make an end in the 25 
wil 


ig 
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with ſuch c:/1; te be awarded as fhall be thought convenient, 
acco/ ding to the intent and purpert of the faid decree. 

5 (20) Proviued anvays, Mat if any per fon tale any tenement 
for a leſs rent than it was accuſtomed to be leiten for, by 
reaſon of great ruin or decay, burning, er ſuch like occaſions 
ar misfortunes; ſuch perſon, his excicutors or aſſigns, ſhall pay 
tithes only aſter the rate of the rent reſerved in his leaſe, and 
none tbe: wife, as long as the ſame leaſe ſhall endure. 


(1) Of every 10s rent by the year] It was reſolved, in 
the caſe of Dr Mieadbouſe againſt Dr Taylor, that a rent 
for half a year, and afterwards for another half year, is a 
yearly rent, or a rent by the year, within the meaning of 
this decree. Ney. 130. 


Of all houſes] In the the caſe of Green and Piper, E. 34 
Eliz. it was ſuggeſted, in order to hinder the granting cf a 
conſultation, that the houſe belonged to a priory which 
was diſcharged of tithes by bull. But the court replicd, 
that by the common law houſes paid no tithes; and the 
right in the preſent caſe ſubſiſting immediately upon this 
ſtetute, which lays them upon every houſe, no exemption 
ſhell be allowed, but to ſuch houſes as are ſpecially ex- 
empted by the ſtatute itſelf, Cre. Elix. 279. 


(2) By reaſon of any fine or income paid beforehand, or by 
any other fraud or cabin. M. 5 Ja. Skidmore and Fire 
plaintifts in a prohihition againft Hell parſon of St Mi- 
chat! Queen-hithe in London; the caſ was this: The 
ſaid pariſon libelled before the chancellor of London for 
the tithes of an houſe called the boar's head in Bread- 
ſtreet in the ſaid pariſh, the ancient farm rent whereof 
was 51] at the time of the ſaid decree and after; and that 
of late a new leaſe was made of the ſeſd huuſe, rendring 
the rent of 51 a year, and over that a great income or 
fine which was covenanted and agreed to be paid yearly 
at the ſame day; that the rent was paid as a ſum in groſs, 
and that ſo much rent might have been reſerved for the 
fad houſe, as the tent reſerved and the ſum in groſs 
amounted unto; which refervation and covenant were 
made to defraud the ſaid parſon of the tithes of the true 
rent of the ſaid houſe, which to him did appertain 
by the purport and true intention of the {aid decree, 
And in this caſe four points were reſolved by the court: 
1. If ſo much rent be reſerved, as was accuſtomed to be 
paid at making of the ſaid decree (whatſocver fine or 

income 
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income be paid), that the parſon can aver no covig! 
for the words of the decree be, Where any leaſe is By 
«© {haj] be made of any dwellifg houſe by fraud or coviy 
e in reſerving leſs rent than hath been accuſtomed”. 
ſo as if the accuſtomed rent be reſerved, no fraud can he 
alledged ; for the fraud by the decree is, when leſſer rene 
than was then accuſtomed ty be paid is reſerved, or if vg 
rent at all be reſerved, for then tithe (hall be paid ac. 
cording to the rent that then was laſt before reſerved to 
be paid. So as the decree conſiſteth upon four points; 
firſt, where the accuſtomed rent was reſerved ; ſecondly, 
where the rent was increaſed, there the tithes ſhould be 
paid according to the whole rent; thirdly, where lefſ:; 
rent was reſerved; and fourthly, where no rent was re- 
ſerved, but had been formeily reſerved, And this act and 
decree were very beneficial for the clergy of London, 
in reſpect of that which they had before. And the de. 
ſendant in bis libel coniefleth, that the accuſtomed 
rent was reſerved ; ard therefore no cauſe of ſuit, 2. 
It was reſolved, that as to ſuch houſes as were never 
Jetten to farm, but inhabited by the owner, this is 
caſus omiſſus, and ſhail pay no tithes by force of the 
decree, 3. It was reſolved, that where the deerte 
faith, + Where no rent is reſerved by reaſon of any 
fine or income paid beforehand'““; albeit no fine or in- 
come be paid in that caſt, yet if no rent be reſerved, th? 
parſon ſhall have his tithes according to the decree ; for 
that is put but for an example or cauſe, why no rent '5 
reſerved 3 and whether any fine or income were paid or 
no, is nut material as to th parſon. 4. It was reſolves, 
that the parſon could not ſu for the ſaid tithes in the 
eccleſiaſtical court; for that the a&Q: and decree that raiſe 
and gave theſe kind of tithes, did limit and appoint hon 
and before whom the ſame ſhoula be ſucd for, and did ap— 
point new and ſpecial judves to hear and determine the 
ſame, And in the end it was awarded, that the prohi- 
bition ſhould ftand. 2 I. C60. h 


(18) Uven complaint made] In the aforeſaid caſe of Dr 
Meadhouſe and Dr Taylor, it was held by the court, that 
the complaint ought to be in writing (and not by word 
mouth only), in nature of a monſtrans de droit declaring 
all the title, Ney. 130. 


To the mayor] Purſuant to the zforeſ:id caſe of $819- 
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{when tithes were ſued for upon this ſtatute) to the eccle- 
ſiaſtical court, But when it was pleaded in the year 1658, 
that the right of tithes, upon the foundation of this act, 
could nat be cognizable in the exchequer, by reaſon of 
the proviſten tavreln made for determining of all con- 
trovetſies before the lord mayor or loid chancellor; it 
was held clearly by the barons, that the court of exche- 
quer bad juriſdiction ia the cauſe, becauſe the act had no 
negative words in it. Upon which Dr Gibſon 
ſhrewdly obſerves, that if afirmative words will not ex— 
clude the temporal court, it may be hard to find a good 
reaſon, why (according to the foregoing judgments) they 
ſnould exclude the ſpiritual court, Grb/. 1223. 

After all, notwithſtanding this ſettlement by the afore- 
ſaid decree, divers preſcriptions for the payment of lefler 
rates than the parſons might require by the faid ſettle— 
ment (as to pay 105 for the tithe of an houſe, altho' 
the rent thereof was 401 a year or more) have been gain- 
ed and allowed. But upon the occaſion of the fire of Lon- 
don in the year 1666, as to the churches and houſes 
thereby conſumed, another ſtatute was made, namely, 
the 22 & 23 C. 2. c. 15. which is as followeth : J/hereas 
the tithes in the city of London, were levied and paid with 
great inequality, and are ſince the late dreadful fire there, in 
the rebuilding ef the ſame, by taking away of ſome houſes, 
altering the foundations of many, and the new ereting of others, 
ſo difor ered, that in caſe they ſhould not for the time to come 
be reduced to a certainty, many controverſies and ſuits of law 
might thence ariſe; it is therefore enacited that the annual cer- 
tain tithes of the pariſhes within the ſaid city and liberties 
there, whoſe churches have been demoliſhed, or in part con— 
ſumed by the late fire, and which ſaid pariſhes by virtue of an 
att of this preſent parliament remain and continue fingle as 
heretofore they were, ar are by the ſuid act annexed or united 
ta one pariſh reſpectively, ſhall be as followeth ; that is to 
oy the annual certain tithes, or ſum of money in lieu of 
tithes. | 


(1) Of the pariſh of Alhallows Lombard-ftreet - 110 


(2) Of St Bartholomew Exchange - lool. 
(3) Of St Bridget, alias Brides - - 120l. 
(4) Of St Bennet Finck - - - 1ool. 
(5) Of St Michael Crooked-lane - „ . 
(6) Of St Chriſtopher - - — 1201, 
(7) Of St Dionis Back-church - - 1201, 
(8) Of St Dunſtan in the eaſt * > 2001, 
(9) Of St James Garlick-bythe =» 1001. 


(10) Of 
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io) Of St Michae! Cornhill - — 72700. 
(11) Of St Michael Bflithaw - 132 J. 111, 
(12) Of St Margaret Lothbury - 5 1001, 

13) Of St Mary Aldermanbury Oe” 150] 
M4 Of St Martin Ludgate — 38 159] 
(15) Of St Peter Cornhil] - 8 :- $466 
(390 Of St Stephen Culeman-ſtreet — 1101, 

7) Of St Sepulchre - 200! 
(18) Of Alhallows Bread- 9777 . St Jobo 

Evangelift - 1401, 
(19) Of Alhallows the great, nd Alhallows 
the leſs aa 200 |]. 
(20) Of St Alban Wood-ftreet, and 80 Olares 
Silver ſtreet — 1701, 
(21) Of St Anne and Agnes, at St, John 
| Z.achary — — 140 
(22) Of St Auguſtine, and St Faith _ 172 
(23) Of St Andrew Wardrobe, and St Anne 

Black-friars - 1401, 
(24) Of St Antholin, and St Job Baptiſt - 120], 
(25) Of St Bennet Grace church, and St 

Leonard Eafſtcheap - 1401, 
(26) Of St Bennet Pauls-wharf, cn St Peter 

Paul-wharf - 1001. 

(27) Of Chriſt church, and At Lecoard Fol- 

ter- lane 200]. 
(28) Of St Edmond the king, 92 85 St Nicholas 

Acons - 1801, 
(29) O/ St George Botolph 3 and St Bo- 

tolph Bilingſgate = 1801, 
(30) Of Laurence Jury, and st Magdalen 

Milk ſtreet - 120 J. 

(31) Of St: Magnus, and St Margaret New 

F:ſh-ſtreet - 1701, 

(32) C/ Sc Michael Royal, and St Martin 

intry 140l. 

(33) Of St Matthew Fridays Areet, an St 

Peter Cheap — 1501, 
(34) Of St Margaret Pattons, a St Gabriel 

Fen church - - 1201. 
(25) O/Sr Mary at Hill, and St Andrew Hubbard 1200. 
(36 Of S: Mary Wooinoth, and St Mary 

Worlenurch - 160 |, 
(37) Of St Clement Eaſtcheap, mas St, Mar- 

tin Orgars — - 140 l. 


(38) ff 
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(38) Of St Mary Ab-church, and St Law- 


rence Pountney - 1201, 
(39) wo K Mary n ad St Thomas I 
ſtle 95 1501. 
(40) of St Mary le Bow, E Poncraſh "ROY - 
lane, and Alhallows Honey-lane - 2001, 
(41) 07 'Sr Mildred N and St Mary 
C-le-church © - 1701. 
(42) of St Michael Wood- Are, and St 
Staining - tool. 
(43) 079. Mitres Bread- — "nd St Mar- 
aret Moſes 1301, 


(44) Of St Michael Queenbyth, aud Trinity 1601. 
(45) Of St e Old Fith- ſtreet, and St 


regor 1201, 
(46) Of St Mary Somerſet, and St. Mary | 
ounthaw 1101, 
(47) Of St Nicholas Coleabby, and St N icho- 
las Olaves « I 30 A 
(48) Of St Olave Jewry, and St. Martin en ä 
monger-lane - 1201. 
(49) Of St Stephen Walbrook, and St Bennet 
Sheerho 2 — 1001. 
(50) Of St Swythin, and St. Mary Bothaw 1491. 
(51) Of St Vedaſt, alias Foſter's, and St Mi- 
chael Quern — - - - 160 I. 
ſ. 2. 


I} hich reſpectiue ſums of money to be paid in lieu of tithes 
within the ſaid reſpective pariſhes, and aſſeſſed as herein af- 
ter is directed, ſhall be the reſpetiive certain annual mainte- 
nance ( over axd above glebrs and perguiſites, gifts and bequeſts 
to the reſpefiive parſon vicar arid curate of any pariſh for the 


time being, or to their ſucceſſors reſpectiveiy, or to others for 


their uſe) of the ſaid 97%" parſons vicars and curates, 
who ſhall be legally inflituted ind and admitted into the 
reſpetiive pariſhes aforeſaid. ſ. 3. 

And for the more equal levying of the ſame upon the 
ſeveral houſes buildings and other hereditaments within 
the reſpeRive pariſhes, aſſeſſments -were ordered to be 
made before July 24, 1671, upon all houſes, ſhops, ware- 
houſes, and cellars, wharfs, keys, cranes, water- houſes, tofts 
of ground (remaining unbuilt), and all other hereditaments 
whatſoever (except parſenage or vicarage houſes), the whole 
reſpective ſum by this att appointed, or ſo much of it as is 
more than what each myrepriater is by this aft injoined to 
allow. ſ. 4, 5, 0s 7+ 
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And three tranſcripts of the aſſeſſments were to be 
made; one to be depoſited amongſt the records of the 
city, another in the regiſtry of the biſhop of London, 
and another in the pariſh veſtry reſpectively, for a perpe- 
tual memorial thereof, / 8. 

The ſums aſſeſſed to be paid to the reſpective parſens vicar 
and curates, at the four moſi uſual feaſts, to wit, at the an- 
nunciation of the bleſſed virgin, the nativity of St. John Bap- 
tiſt, the feaſt of St. Michael the archangel, and the nativity 
of our bleſſed Saviour, or within fourteen days after each of 
the feaſis aforeſaid, by equal payments; the reſpective paj- 
ments therecf to begin and commence only from ſuch time 
2 the incumbent ſhall begin to officiate or preach as incumbent. 
9. 

Impropriators ſhall pay what bona fide they have uſed ard 
ought to pay to the reſpective incumbents at any time before th 

faid late fire; the ſame to be computed as part of the mainte- 
nance of ſuch incumbent. 1. 10. 

And if any inhabitant ſhall refuſe or neglect to pay to the in- 
cumbent the ſum appointed by him to be paid (the ſame being 
lawfully demanded upon the premiſſes) ; it ſhall be lawful for 
the lord mayor, upon oath to be made before him of ſuch refuſal 
or negleft, to grant out warrants for the officer or perſon ap- 
pointed to collect the fame, with the aſſiſtance of à conſlable in 
the day time, to levy the ſame by diſteſs and ſale of the goods of 
the party ſo refuſing or neglecting; reſloring to the owner the 
overplus over and above the ſaid arrears and the reaſonable 
charges of making ſuch diſtreſs. 1. 11. | 

And if the lord mayor ſhall refuſe or neglect to execute any 
of the powers to him given by this act; it ſhall be lawful for 
the lord chancellor or lord keeper, or two or more of the baron; 
of the exchequer, by warran under their hands and ſeals re- 

ſpectively, to ao and perform what the ſaid lord mayor might 
or cught to have done in the premiſſes, 1. 12. 

Proviaed, that no court or judge, eccleſiaſtical or temporal, 
all hold plea of or fer any the ſum or ſums of money due and 
owing or to be paid by virtue of this aft; other than the perſens 
hereby authorized to have cognizance thereof : nor ſhall it be 
lawful to or for any parſon vicar, curate or incumbent, to con- 
vent or ſue any perjon aſſeſſed as aferejaid and refuſing or ne- 
glecting to pay the ſame in any court or courts, or before any 


judge or judges, other than what are authorized and appuinted 


by this af, for the hearing and determining of the ſame, in 
manner aforeſaid. 1. 14. | 


Provided aiſo, that it ſhall be lawful for the warden and mi- 


ner canons of St Paul's, parſon and proprietors of the rectery 


of 


2 
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of the pariſh of St Gregory aforeſaid, to receive and enjay 
all tithes oblations and duties ariſing or growing due within the 
faid pariſh, in as large and beneficial manner, as formerly they 
have or lawfully might have done. 1. 15. 

In the caſe, Ex parte Savage rector of the united pariſhes 
of St Andrew Wardrobe and St Anne Blackfriars, and ex 
parte Mood rector of St Michael Royal and St Martin 
Vintry, which came before lord Harcourt on petition, 
OR. 29, 1713, ſetting forth, that the petitioners had re- 
ſpectively demanded of the inhabitants the reſpeCtive rates 
and arrears for the houſes in their reſpective occupations, 
but they refuſed to pay the ſame, and that the petitioners 
applied to Sir Richard Hoare, lord mayor, for ſuch warrants 
as the act of parliament directed him to grant for levying 
the ſaid money, and he refuſed to grant ſuch warrants ; 


wherefore it was prayed that his lordſhip would grant the 


petitioners his warrant to levy the ſever] ſums of money 
ſo reſpectively due to them, by diſtreſs and ſale of the 
goods of the defaulters. Lord Harcourt, thinking the 
matter of great conſequence to the London clergy in ge- 
neral, as no ſuch complaint ſince the making of the act 
had been before made to the lord chancellor, or lord keep- 
er of the great ſeal, or to zny two of the barons of the 
exchequer, deſired the aſſiſtance of Mr Baron Bury, and 
Mr. Baron Price; and on the 2 Dec. following it came 
on again in their preſence, when it appeared that ſeveral 
of the quarter]y-ſ{ums claimed by the petitioners became 
due and in arrear when the houſes ſtood empty, or were in 
the poſſeſſion of former tenants or occupiers thereof; 
and a queſtion” thereupon ariſing, whether ſuch ſums (6 
aſſeſſed upon the ſeveral houſes, for making up certain 
annual ſums of money to be paid in lieu of tithes, were 
become a fx&d-or real charge upon the houſes whereon 
they had been ſo aſſeſſed, ſothat the arrears which became 
due in the time of former tenants, or when the houſes 
were empty, might be levied on the fucceecing tenants 
the further conſideration of the petitions was adjourned tq 
Dec. 23, upon which day the-two barons. certified their 
opinion, that by the ſtatute the ſums aſſeſſed on the ſeve- 
ral houſes are become real charges upon the houſes, ſo that 
the arrears which ought to have been paid by the former 
occupiers, or which became due when the houſes ſtood 
empty, may de levied by diſtreſs and ſale of the goods of 
the preſent occupiers: and lord Harcourt declared he in- 


tirely concurred in opinion with the barons, and that the 


petitioners were at liberty to apply to him for warrants of 
diſtreſſes, as prayed by their petition, 3 Ath. 639. 
M m 2 And 
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And in the caſe, Ex parte Crexall miniſter of the united 


pariſhes of St Mary Somerſet and St Mary Mountſhay, 
Apr. 25, 1748 ; where the lord mayor had heard the par. 
ties. and was of opinion not to grant the warrant, and 
thereupon it was urged that the lord mayor's determina- 
tion was final, and nothing further could be done; lord 
Hardwicke ſaid, that the lord mayor's determination is 
final only in caſes of appeal brought before him, but 
here the only act he has to do is to iſſue his warrant, 
which having reſuſed to do, the lord chancellor held that 
he had juriſdiction to inquire whether the lord mayor had 
dont right in refuſing the warrant, and :s of opinion the 
lord mayor had done wrong, he could then iſſue his own 
warrant for levying the aſſeſſment. hid. 


For the ſtipends of the miniſters of the fifty new 
churches, proviſion is made by the ſeveral acts of par- 
liament relating thereugto, to be raiſed from the duties 
on coals, 


T here are moreover ſeveral particular ſtatutes for par- 
ticular churches, in London and elſewhere. 


After al), theſe pecuniary compenſations, however rea- 
ſonable at tirit, muſt in proceſs of time become inſuffici- 
ent, as the value of money decreaſeth. And this bath 
been the calc of al) modus's ; which, at the time of their 
commencement, were the real value of the tithes. Oa 
the other hand, it muſt be acknowledged, that the pay- 
ment of tithes in kind is in many reſpects troubletome 
and inconvenient, If a method could be eſtabliſhed, 


that tne miniſter ſhould receive an equivalent dur +ble, 


and not liable to diminution by the fluctuation of money, 
the people generally would be deſirous to purchaſe their 
tithes at the higheſt ſuppoſable eſtimation ; which if em- 
ployed in a purchaſe of land, the value thereof would con- 


tinue in proportion as the tithes would have done, for- 


aſmuch as the annual rent of the land will always be ac- 
cording to its produce, 


Form of a leaſe of tithes, 


HI indenture made the day ei the year 
between A. B. rector of the pariſh of ——— 1 


the county / the one part, and C. D. ö 
a ſ 
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the pariſh of ———— and county of yeoman, of the 
other part, Witneſſeth, that the ſaid A. B. for and in conſi- 
deration of the rent herein after reſerved and contained, Hath 
demiſed,. granted, and to farm let, and by theſe preſents, doth 
demiſe, grant, and to far m let, unto the ſaid C. D. his exe- 
cutors, adminiſtrators, and aſſigns, All and all manner of” 
tithes of corn, grain, hay and herbage, yearly growing in- 
creaſing or happening within the ſaid pariſh of and all 
profits of what kind ſoever belonging to the parſonage or rectory 
there: To have, hold, receive, and take all and every the ſaid 
tithes and profits unto the ſaid C. D. his executors admin iſtra- 
tors and aſſigns, from the day of the dale of theſe preſents, for 
and during and unto the full end and term of twenty one years 
from thence next enſuing, and fully to be compleated ; if he the 
faid A. B. Hall ſo long continue reftor of the ſaid pariſh of 
Hielding and paying therefore yearly and every year du- 
ring the ſaid term, unto the ſaid A. B. and his aſſigns, the 
rent or ſum o at and upon- the days by even 
and equal portions. Provided always, that if the ſaid rent 
or any part thereof ſhall be behind and unpaid by the ſpace of 
A aays after the days and times appernted and limited for 
the payment thereof, then this preſent demiſe and every thing 
here n contained ſhall ceaſe, determine, and be void. And the 
ſaid C. D. doth for himſelf, his executors adminiſtrators and 
aſſie ns, and for every of them covenant promiſe and grant to and 
with the ſaid A. B. his ex-cutors and adminiſtrators, and to 
and with every of them by" theſe preſents, that he the ſaid 
C D. His executors adminiſieators or ' aſſigns, fhall and will 
from time to time, and at all times during the continuance of 
this demiſe, well and truly-pay and ſatisfy the rent aforeſaid, at 
the days and times aforeſdid appointed for the payment there; 
and alſo ſhail and will pay and diſcharge all taxes which ſhall 
be impoſed upon the ſaid demiſed premiſſes, or in reſpect thereof, 
by att of parliament. or otherwiſe. And the faid A. B. for 
himſelf, his executors and adminiſtrators, and every of them, 
doth covenant promiſe and grant to and with the ſaid C. D. 
his executors, adminiſtrators, and aſſigns, and to and with 
every of them by theſe preſents, that for and under the rents 
and covenants herein before reſerved and contained on the part 
of the ſaid C. D. his executors adminiſtrators or aſſigns to be 
paid and performed, he the ſaid C. D. his executors admi- 
ni/trators and aſſigns ſhall and may have, hold, and enjoy the 
tithes and premiſſes aforeſaid, ann every part and parcel thereof 
during the faid term hereby granted, without any let, trouble, 
moleſtation, interruption, or denial of him the ſaid A. B. or 
bis aſſigns, or any other perſon or perſons claiming or to _ 
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zy, from, or under him. In witneſs whereof the partics 1 


theſe preſents have interchangeably ſet their hands and ſeals thy 
day and year firſt above written. 


Signed, ſealed, and delivered (hav- A. B. 
ing been fir/l duly flamped) in the C. D, 
preſence of y 

E. F. 
G. H. 


Note, it is ſaid generally in ſome books, that a verbal 
leaſe of tithes is not good. Others ſay, that tithes may 
be granted for one year without deed, but no longer. 


Others diſtinguiſb, and ſay, that a grant of tithes even 


for one year is not good by way of leaſe, but may be good 
by way of ſale. Others, to the like purpoſe, affirm, 
that if the parſon agrees with the pariſhioner, that ſuch 
pariſhioner ſhall keep back his own tithes for a year, this 
is a good bargain by way of retainer; but if he grants to 
him the tithes of another, tho? it be but for a year, it is 
not good unleſs it be by deed. Cro. Fa. 613. 1 Koll's 
Rep. 174. God. 354. Freem. Rep. 434. 2 Brownl. 17. 

And by the ſeveral ſtamp acts, ſuch leaſe (for whatever 


term it is made) muſt be ona 5s ſtzmp. 


In the caſ- of the Archbiſhop of York and Dr Hayter 
againſt Sir Miles Stapleton and others, Feb. 21, 1740; the 
archbiſhop was intitl-d in right of his fee, to the rectory 
of Mitton in Yorkſhire; and granted a leaſe for three lives 
to archdeacon Hayter, who made a derivative leaſe to one 
Taylor. And this bill was brought by the archbiſhop 
and Dr Hayter, for an account of tiches in kind, and to 
eſtabliſh the cuſtom of ſetting out the corn in ſtooks. It 
was objected, that there is no foundation for this bil], be- 
cauſe Dr Hayter having made aleaſe to Taylor, is not in- 
titled to any account, and cannot maintain a bill 10 eſta— 


bliſh a cuſtom of ſetting out in ſtooks or ſtacks, which is 


a mere right. By the lord chancellor Hardwicke: I am of 
opinion, the bill to eſtabliſh the cuſtom is well brought; 
and that the perſon who is intitled tothe inherjtance is pro- 
perly made a party, notwithſtandiog the tithes themſelves 
were out in leaſe at the time for which the account is 


prayed; for otherwiſe, it might introduce great inconve- 


niencies by a colluſion between the leſſees and the occu- 
piers; and that a bill may be even brought, without pray- 
ing an account, to eſtabliſh a mere right only, appears 
from the common caſe of bills for eſtabliſhing modus's. 
And therefore I ſhall direct an iſſue to try the cuſtom. 
2 Alk, 136. | 
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Title for orders. See Ozdination. 
Toleration. See Diffenters, 
Tomb Stones. See Burtal. 
Tranſlation. See Biſhops. 

Tranſubſtantiation. See Loꝛd's Supper. 
Trees in the church yard. See Church. 


Trentals. 


RENTALS, trigintalia, were maſſes for ſouls 
departed, to be ſaid thirty times in ſuch order as 
ſhould be appointed; or for thirty days together ; or 
otherwiſe every thirtieth day : according to the direction 
of the donor or founder, who inſtituted a ſtipend for that 


purpole. 


Troper. 


MRO PE R, troperium, is the book which contain- 
eth the ſequences, which were devotions uſed in 
the church, after reading of the epiſtle, Lind. 251. 


— 
—_— 


MC 


Tunic. 


UNI C, tunica, was the ſubdeacon's garment which 
he wore in ſerving the prieſt at the celebration of 
the maſs. Lindw. 252. 


Here endeth the TyIRD;VoLUME. 
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